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His Orphan's Legacy, not ſatisfied for 

| [ want of Typographal Aſſets, it was 

| A heldexpcdient to have recourſe to a 
Second Edition ; which yet without ſome 
conſiderable Addition, would have been but 
4 Tautological Impreſſion : For prevention 
whereof many are the Law-Caſes, not as 
meer Mangonia, on any Bibliopolus ſcore, but 
as Perutilia, on the Publick Account, that by 
way of Augmentation to the former Edition 
are here ſuper· added. The truth is, the Subject 
here treated of, is ſo voluminous in the Law, 
that without a due Limitation of the enſuing 
Tract, to what is only practicable with us in 
this Realm, the Readers hope would be ſur- 
feired, ere his expectation could be ſatisfied. 
Nor could this Treatiſe, though Teſtamenta- 
ry, fpeak its Genuine and Native Language, 
becauſe of that Incongruity of Idioms that is 
between reported Precedents at our Common 
Law, and Judicial Deciſions at the Civil; to 
v hichpurpoſe aDiallage of Arguments might 
be produced. The Duel between Meum and 
Tuum is ſpecially entail'd on the Families of 
ſuch as ſet not their Houſe in Order, but a right 
A 2 er- 
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underſtanding of the Teſtamental Laws, cuts 
off that Entail, whence the uſefulneſs of this 
Treatiſe may be ſufficiently viſible to the dark- 
eſt Intellects; there needs no further proof, 
where Rei Zvidentia is in the caſe. And altho 
the ſame be nigh as indubitable, as Death is 
unavoidable, yet in regard Humanum eſt tam 
Errare quam Mori, it is beſt Policy, though 
Plain- dealing, to acquaint the Reader, That 
all che Errata s of this enſuing Treatiſe, (as 

many as they are) refer only unto two ſorts 
of Perſons, the Printer and the Author. Thou 
art deſired to correct the one, and pardon the 
other; who not pretending to any Claſſical 
Privilege, hath determined his Election, in 
chuſing rather to lie at thy Mercy, than incur 
thy Cenſure. . 
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| Way. 
Lectorem Juris Studioſum. 


Tceat & te alloqui, . e Auno jam bis 
elapſo Libellum quendam Himulum; ad Fus Te- 
ſlamentarium pertinentem, quem paulo ante ali- 


quot exemplaribus tam Juris ( Anglice) Commu- 


nu, quam Civilis & Canonici excudendum curaui Ex 
quo tempore aliis occupatus negotiis, totam fere curam au- 
gendi didi Libelli depoſui, donec nuper otium per aliquot 
menſes nacłus eſſem; quo tempore, ea qua jam antea ex- 
cuſa eſſent, obiter recognovi, eundemque Libellum jam au- 
&iorem, multoque locupletiorem reddidi. Et cum inter 
recognoſcendum, pleraque non omnine omittenda (ut mibi 
videbatur ) occurrerent, nolui, intermittere, quin & illa 
annotarem, & novis Paragraphis amplecterer. Qui qui- 
dem Paragraphi in eum numerum excreverunt, ut jaw 
on tantum priori Editioni ſecundam, ſed etiam nulli ſe- 
cundam de novo adjecerim. In bis autem Iuſtitutum me- 
um fuit, pon aliena. jam antea in lucem edita, interpolare, 
E pro mere venditare, ſed ea potiſſimum in medium ad- 
0 4 forte ab aliis aut non ſatis Incide, aut nimis 
30 92 unt explicata. Qua in re magni Nominis In- 
terpretum exempla, juriſque noſtri Autiſtites celebriores ſe- 
cutus ſum : Dui & th, nom contenti vulgari mei bodo, 
pleraque propria via, aliter quam ante ipſos ingreſſa ſuerit, 
per quam celerrime ad propoſitam nobis in ſcribendo finem 
perveniamw, digeſſerunt. | 
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| n hoc Lucubrationum genere non alinm magis quam 


Ia, 38. 1. 


tum condat, & quibus 


ver itatis & Publice ntilitatis ſcopum ſemper propoſitum 
habui j adeo wt tatum bie opc vix alind eſt, quam 
Juriditialis quaſi Expoſitio ad hanc rem pertinentis Lo- 
ci Prophetici Diſpone Domui tuz, hoc eff, Conde Le- 
gitimum Teſtamentum, & ſingula diſpone, ut hæredes G 
viniſtri tui ſciant, quid poit mortem tuam fieri velis ; ita 
babel Lucas Oſiander, Aulicus Concionator Wirteriber- 
genſis in ſuis Bibliu. Decet enim pium Patrem- Famili- 


4, ut ante mortem res ſugs ſic diſponat, familieque ſue 


proſpiciat ( quoad ejus fieri poteit) ne heredibus Lites 
aut confuſtonews in Admin rations Oeconomica relin- 
quat, Non enim eſi alienum a pietate, rem domeſticam 


ordinare, Teſtamentum condere vel conficere de ſeculgri- 


bus negotiis, quo minus poſit obitum Lites emergant ob 
relicta divitias & Poſſeſſionum jura, atque ita ad mori- 
endum, reddendamque Deo animam ſe componere; ut au- 
tem moribundus ſeſe eo alacrius ad hoc iter inſtruere poſſit, 
neceſſe eſt, ut ante res ſuas, quoad negotia domeſtica, opes, 
liberos, & alia diligenter curet atque integris adbuc vi- 
ribus & ſeuſibus ultimam ſuam voluntatem ingenue ape- 
riat, Teftamentumque ow opima ratione condat. Quo- 
niam Dei ipſius mandato per Prophetam Regi Ezechiæ 
con ſentaneum eil, ut 1 we arte obitum ſunm Tefamen- 

egreditatem ſuam conferri velit, 
decernat : Par et, ut homines fide digni, diligenti ejus 
habita ratione, nemini temere ultimam ſuam volunta- 
tem irritam reddant, & Teſtamenta ab honeſtis homi- 
nibus premeditale atque ſano conſilio condita obſignata- 
ve, non ſine gravi ac perneceſſaria cauſa reſcindant & 
mutent. Requiritur enim 4 quolibet no ſtrum, ut moritu- 
rus aut graviter decumbens, mature Teſtamentu m Mat, 
Etenim, fi Inteſtati moriamur, & res noſtre ſint 1wphex2\ 
plurima mala relinquimus heredibus noſtris. Proiud 
ſtudium juſtitiæ & beneficentie, atque adeo ipſa pietas, 
jubent nos in tempore & mature, ſimulatque nos horbus 


aliquis invaſerit gravior, rebus proſpicere noſtris. Et 


pertinet hec cura communiter ad omnes Patres-Familias, 
ut morituri diſponant Domibus ſuis, ne quis Poſteris ſuis 
vel 
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vel damni vel rixarum per negligentiam poit mortem ſuam 
relinquat. Imo & in Caſu hominis adluc carentis prole 
tenet + Ita & Abram conquerebatur, dlceng : Ecce ver- Gen, 15. 
naculus meus hæres crit. Colligitur hinc, deficientibus 
Filiis, hereditatem bæredibus conſignandam, ne qua inter 
illos ſuboriatur diſcordia. Ita Abraham Iſaacum deſigna- 
vit heredem, Filiis autem Ancillarum adbuc vivis diftri- 
buit munera : 2 8 — inter Filios gen Gen. 48. 
diſpoſuit ultimo Elogio, Jolepho prelegatum dedit, & de 
— ſuo cavit, Adeo ut ab ipſo Domino proburi vide. 
tur, quod ſemper apud omnes bomines uſitatum fuit, nempe 
ut morituri mand ata dent Propinquis aut Domeſticis, at- 
que de Familia ſua conſtituant. 
E quibus omnibus liquidiſſime apparet, ut Jus acqui- 
rendi res, ſive dominia rerum Teſtamentariarum, per ſuc- 
ceſſionem ſive ex Teſtamento, ſive ab Inteſtato, primevo 
juri Gentium vel Naturali fere cottanenm, ejuſque Diſci- 
plinam æque veceſſariam; cujus Hypographia ſeu Hypo- 
theſis, vel ſpeciali ſignificatione queſtio furita, quam Con- 
troverſiam vel Cauſam vocant Juris-Conſulti, eſt Arg. 
mentum Tracł atus ſubſequentis : Nolm tamen, in tis que 
4 me tradita ſunt, ita Sdſ u , wt aliis cedere nolim, 
ſi nullis rationum clauſtris me patiens coerceri, ſed illa 
omnia, aliorum ( _ 2 Lecbores) permaturiori ſub- 
miſſe relinquens ju 2 prælibare volui, quo gratiam 
valerem. 


tuam mibi conciliare 


Vale. 
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PART I. 
Of Lafi-Wills and Teftaments 


—c. 


HN 
f Teſtaments, Laſt: Mille, and Codicils, in 
| general. 


1. Of the Antiquity of Teſtaments, and whether they had their 
Original from the Jus Gentium, or the Jus Civile. 
2. What a Teſtament 5s : Alſo what aLait-Will properiyic, and 
what a Codicil is ; with their legal Differences each from other. 
3. The uſe and end of Codicils: And whether an Executor may 
be appointed in 7 icil. 1 fo l. 
4. Six Inferences of Law from the Definition of a ment. 
5. In rok ſenſe the words | Teſtament and Laſt- Will] are Sy- 
nonimonus in Law , and wherein they differ. 
6. The different Opinions touching the word | Teſtamentum.] 
7. Whether @ Seal, Subſcription, or Subſignation, be neceſſary to 
4 Laſt Will, or Teſtament. 


I, Aſt-Wills and Teſt aments, as to their Uſe, End, and 
bſtance (tho? not as to the Soleranities thereof) were 

known in the World long before Time had any one 

gray Hair; indeed, not long after the World came 

out of Nothing: For no ſooner had Ommipotency ex 

nibilo, created a World of All Things but ſome of theſe All Things 
fell, in the Infancy of Time, Jifiriburively into diſtinct Proprieties, 
proportionably, as that Bleſſing, Gen. 1. 28. entailed on the Crea- 
tion, took effect. Propricty, in Contra - diſtinction to Community 
could not originally be, until there was ſome in Being 3 not as 
Joint - Tenants, or as Tenants in Common, but as lawful Proprietors, 
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diſtinct from Adam's concreated Dominion over all the Earth: 
Which not ſo much by any Right of Primogeniture, as by a Deed 
of Gift or free Donation he had, ab initio, a | Title unto, Gen. 
1. 26, ab. Which — in a Right Line of Succeſhon, and 
by way of Au ation to their Conqueſts in ſubuluing the Kart, 
deſcended to his Poſterity. Before which time, all things were, 
without Diſtinction, common to all, as living upon one and the 
ſame common Stock and Patrimony; Yet afterwards by Occu- 
pancy (as thoſe who inhabit Vacancies) choſe their reſpective 
Territories in a way of peculiar and private Dominion. Which is 
the more conjecturable from Abel's having Sheep and Cattel, and 
conſequently Paſtures of his own : As alſo from Cain's having 
Plantations, and conſequently Lands that were his own, and ſpe- 
cially in the Land of Nod, where he built the City of Enocb. 
After this ( as Foſephus reports) came Exchanges, Buying, Sel- 
ling, Weights, Meaſures, Judges of Covenants and Contracts, 
with Bounds and Limits of Land, into uſe and practice. And, 
when of all the Families on the Earth, only Noab with His ap- 
peared above Water, we find the Earth divided by his Poſterity, 
ſome Ages after the Flood; For by Fapbet were the Iſles of the 
Gentiles divided in their Lands, Gen. 10. 5,25. Chamand his 
Poſterity poſſeſſed themſelves of the South and South-weſt parts 
of the World, as Shem did the Eaſt as far as to the Indies. It hath 
been allo received by Tradition, That Noah, as by Command from 
God, received this kind of Diſtribution, or private Dominion, in 
the 930th year of his Age, being 300 years after the Flood, and 
conhrm'd it by Will twenty years before his Death: And (ac- 
cording, to Euſebius and others) delivered it a little before his 
death into the hands of Shem his Son and Heir. It is likewiſe 
evident from Sacred Records, That Wills and Teſtaments, and 
Donations Mortis cauſa, which are quaſi Teſtamenta, were in uſe 
among, the ancient Hebrews, Deut. 21. 16. Inſtances whereof 
we have not a few among the old Patriarchs, who conveyed their 
Eſtates from one to another in a way of Teſtamentary Aliena- 
tions: Thus Abraham, if he had died without Iſſue Male, had 
made Eljezer his Heir or Executor, Gen. 15. 2, 3. which Iſaac 
afterwards was; Abrabam having, in his life-time diſmiſſed his 
other Children only with filial Portions, Gen. 25.5, 6. Thus 
Iſaac, when Eſa (like others of his Poſterity) took a liquid way 
to diſhinherit himſelf, appointed Jacob as his ſole Heir and Exe- 
cator, Gen, 27. 37. Who likewiſe in his Will bequeathed to his 
Son Foſeph (over and above what he gave his other Children) 
certain Lands, which he got jure Belli, ; the Amorites, Gen. 
48. 22. Hence therefore it is very demonſtrable, That Teſtaments 
and Laſt-Wills, as to their ule, end, and ſubſtance, * their 
igina- 
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Origination frotn the Jus Gentium, as the Product of Jus Natu- 1 1; 
rale, which gave Being to that which we now call 5 or — — 
Property, an 1 qune' to Alienations, under which Genus are jectione Solemni · 
comprized Laſ. Will. and Teſfamenti, 2s a Species thereof, which trum, dicarur 
notwithſtanding have ſince received their Forms and Solemnitles q 0 * 
from the Fus Ci vile, (a) which requires ſeven Witneſſes to a Tefta- fam tamen Te- 
ment, whenas the Jus Gent ium is ſatisfied only with two. (3) In ſtam. de ſe ſim- 
the Interpretation whereof, every Laſt-Will is a Teſlament: For pliciter.eſt de jure 
which Reaſon, that Privilege of inſtituting Executors in Codicils, r ipie quod den- 
was not denied, in certain Cafes, to ſuch as were of the Military Pro- ce, eff. — 
ſeſſon. (e) So that as to the Jus Civil there can no more of Mills diſponebant de 
and Teſt ament, be aſcribed thereunto, than the reducing them into Bonis ſuis poſt 
ſeveral Forms, under the Qualification of certain Solemnities : And gente. s * 
as to that part of a Laſt Will and Teſtament, which refers to the Pygumento de 
bequeathing of Legacies,it is evident, that the uſe and practice there Antiquis Parri- 
of was formally introduced by the Law of the Twelve Tables. (d) bus. Bart. in l. 29. 
Thus Wills and Teſtaments, as to their Subſtance, are of the Gage, 
Jus Gentinm : But as to their Solemnities, of the us Civile, & — hp hy ig 
Bell. 1. 2. c. 6. nu. 16. viz. uam Teſtamentum, ut Adus alii, formam certam accipere 
poſſit a jure Civili, ipſa tamen <jus ſubſtantia cognira eſt Dominio, & eo dato, Juris Natu- 
ralis, &c. Alienatio autem in mortis eventum, ante eam revocabilis, retento interim jure Poſ- 
ſidendi & Fruendi, eſt Teſtamentum.- — Gror. ibid. & Gloſ. in l. 1. De ir; rer. Domin. 
& Bart. in Rub. De Acquir hæredit. (6) Bart. in dict l. interdum, nu. ). & Barth. Romul. 
ſuper 1. nemo pon, ff. de Legatum r. un. 80. in Rep. D. D. Vol.4. fo. 182. Et ut concludun. 
Communiter D. D. in 1. ex hoc jure, ff. de Juſt. & jur. & ib. per Jaſon, (e) L Mihtia Codicil, 
de Militar. Teftam. (4) L. verb. Leg. 12. Tab. de Verb. ſing & Peter Cril. ſuper Rub. de 
Legat. 1. nu. 47. in repet. D. D. Vol. 4. f. 4. | 
2. A Teſtament is a juft Sentence of our Will, touching what we 


would have done after our death, with the Appointment of an Exe- OLIEG ICE 


cutor. (e) By exchanging the words Juſt Sentence, ] into the words & an hæredis, & 
Lr. Deer is given the Definition of a La- Will: ( bar ver Calphe- 
hich (the Appointment of an Executor being omitted) detines a rinus ff. de his 
Codicil (g) An Executor and a Laft-Will or Teſtament are ſuch Re- * 8 
latives,as the one cannot be without the other. (h) Inſomuch, that Conje. ult. vol. 
much be written in the name of a Will, many Legacies lib. 1. tit. 4. 
bequeathed, and ſeveral things appointed to be done; yet if 4 Ibid. tit. 8. 
b 


no 
Executor be diſtinctiy named, or the Office or Duty of ſuch per- 0 L f de jur. 
ſonally and ſufficently expreſſed or implied, it is no Loft Will or ci in ses 


Teſtament. (i) Thus as a Teftament is a Juſt Sentence, ſo a Laſt- & Darcys, Caſe. 
Will is a Lawful Diſpoſing, touching what we would have done (0 Inftic de bæ- 
after our death, with the Appointment of an Executor and a Ce — K C — if - 
Aieil is the fame, but without ſuch Appointment of an Executor; 8 — ff. 
which in truth is the very foundation of the Teſtament, whereof de Teſtamen. & 
the nomination of an Executor, and the Juſta Veluntas of the Te- Brook tit. Exc 


ſtator, are the two main Eſſentials. (æ) (Hi ante 1 
Inſt. de Legat. & 1. proxime. ff de his quz in Teſta. del r 
— — Ede TVG 
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3. A Codicil in the chief Conſtruction, and Intendment of 
Law, is either for the Explanation or Alteration of ſomething in, 
or for Addition of ſomething to, or for Subſtraction of ſome- 
thing from the Teſtament. There is this further uſe alſo of a 
Codicil 5 and it hath this force in Law, That where-ever it is 
added unto a Teſtament, wherein the Teſtator declares, That he 
Will have the Diſpoſal of his Eſtate to be in force, either in way 
2 e de juſt. of a Teſtament, or Codicil, or whatever other way the Law al- 
Debs _ 0 9- jows: In that caſe, if the Teſtament to which ſuch Codicil is an- 
(m) L. Militis nexed, afterwards prove, or happen to be invalid as a Teſtament; 
Cedicillis ff. de that is, as to the appointing or conſtituting of an Executor, yet it 
Cine & ſhall ſtand good as a Codicil 3 and accordingly be obſerved as ſuch, 
Milizi: Codicinis by him who Adminiſters to the ſame. (I) And altho' in a Codicil 
ad Teſtementum regularly Executors may not be inſtituted, or primarily appointed, 
factis, etiam Hz- ſaving only in the Codicils of Soldiers, by Law thereunto ſpecially 
2 _ iviledged, and that only in certain Caſes; yet even in Codicils, 
Licer ſccus fie in Executors may be ſubſtituted, or added, according to the Will and 
Codicillis paganis. Pleaſure of the Teſtator. (m) : 

4. From the precedent Detinition of a Teſtament, the Legal In- 
ferences are principally theſe fix : wiz. 1. That a Teſtator in his 
Wiil may not command or order any thing againſt Juſtice, Piety, 
uity, or Honeſty. 2. That it be full and perſect, without de- 
ſect or imperfections, either in reſpe& of Solemnity, or in reſpect 
of Will and Meaning. 3. That it ought to be adviſedly and de- 
liberately made, and not Abſque anime Teſt andi. | 

5. That the Teſtator at the time of making the Teſtament, as he 
- ought to be Compos mentis; ſo allo to be Sui juris, in reſpect of 
what he diſpoſeth in his Will. 5. That his Will be independent 
and Voluntary, or without the leaſt circumvention, fear, fraud, flat- 

tery, coaction, or dependance on the will or pleaſure of any other. 
6, That the Teſtament being ambulatory in point of Will ſo long 
| as the Teſtator lives, is not ot any force or validity until his de- 

(n) Heb. 9. 17. ceaſe, (n). 

SY 7. A Teſtament is frequently called a Will, or Laft-Will for 
theſe words are commonly ſynonymous and promiſcuouſly uſed : 
Yet the current Opinion is, That they underſtand them moſt pro- 
perly, who limit a ill only to Land, and a Teftament only to 
Chattels, requiring Executors, which a Will only for Land doth 
not require : For where Lands or. Tenements only are deviſed by 
Writing, this according to the Common Law, albeit there be no 
Executor named, (hall properly be called a Laſt- Will; and where 
it concerns only Chattels, a Teſtament. Such a Teſtament as where- 
to the Appointment of an-Executor is eſſential, doth properly re- 
fer to Goods and Chattels ; for Lands, by vertue of the Statute, 
may be deviſed by a Will in writing, where no Executor is 


* 
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f - * 2 . ” * 
L * 
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named. A Teſtament taken ſtrictly, according to the Definition | 
thereof, differeth from a Laſt- Will, (o) yet not a3 ite thereto, (o) DD poſt Glo. 
but only as the Species differs from the Genus; for every Teſta- * I. 1. de 
ment is a Laſt-Will, but every Laſt-Will is not a Teſtament. A By. 
Laſt-Will isa a 1 2 Fas ſeveral "ap 
of -Wills or Teſtament: (y) But a Teſtament properly ſo (p) Mantic. ubi 
2 aur that kind of Let il wherein an Executor is ap- ſuper tit. 5. 
pointed. | X 

6. Whether the word { Teſtamentum] be 2 Simple or a Com- 
pound word? Whether Simple, as Ornamentum Inſtrumentum, 

Calceamentum, Paludamentum, and the like 3 or a Compound of 
Teſtatio and Mentis, is not of any ſuch cogent Intereſt, either to 
the Theory or Pra#ick part of the Law, as to be much inquir d 
into. Such as define Teſt amentum to be Teſtatio mentis, (q) ſeem (d Plowd. Com 
indeed rather deſective in the compleat Definition thereof, than & Inftir. de Teſt 
miſtaken in the Alluſion to the thing they thereby aimed at: Nor — 3 wt = 
are they duly reprehenſible, who 1 Compoſure ſtatio mentis & 
of Ps do only miſexactiy call it a ition, when all their Covar. in Rub. de 
Deſign thereby, was only to allude to the main Eſſential of the Teſta Ord. ex 


rd. Ct. 
derſtood in reference rather to the Etymology and Explication of & Tholoſ. Syntag. 
the word, than to the Subſtance of the thing it ſelf. ( * 8 jur. I. 4. baun 


j & Ant. Burgos in 
Rub. de conſtitut. num. 126. ubi. Iſta Erymologia eſt vera, ſed i : : 
heredis inſtitutione] ut dicunt DD. in 11K de Teſta, be Ave in L 2. 9 3 


7. Altho the juft Will of the Teſtator, and the Appoint- 
___ of & 1 be the _ Cy of a T 
yet by the (t) Civil Lau it was held but an imperfe# Teſtament, ſtamentu 
unleſs it had the Solemnities of Sealing, or ratio and Sub- —— . 
ſcription of the Teltator, and ſeven Witneſſes thereunto ſpecially quod non obſi- 
required: And all this (except making the Teſtament it (elf ) to Num 3 


be done at one and the fame time; only with this Salve, That eſtium — 
in caſe the Teſtator were not Jiterate enough to ſubſcribe, . Fa 


that defect might be ſupplied with an eighth Subſcriber in his ſtrat, dum Teſta- 
ſtead: (A) Provided, that no Teſtament imperfe# by reaſon of Nentum perfe- 


cum opponit non 
ſignato, l. hac Conſultiſſima. $ non ſubſeriptum. Cod. de Teſta, Teſtator i 
vum adhibere Teſtem. l. cum Antiquitas Cod. de Tedamendt l "_ 


WED F ATM 
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ET 


prejudice to the Teſtators Children 5 


{ach Solemnity, ſhould run in prej | 
but that ſuch Imperfet? Teſtaments, whether Written or Nuncs- 


| (=) L bac con. pative, ſhould be good and valid s to der. Cw) And alchough 


ultiſſima. Cod. de a Seal in Conſtruction of Law, doth imply both a conſent in him 


| Teſta. & ibi g] 


.& idi gol. chat affix'd it to the Inſtrument, as alſo a confirmation of the 

auß n things therein contained; (x) yet with us it is not neceſſary, 

i Teftamentum k iD. of 
# de L. Cornel. de though expedient to a Teſtament, which is not properly and 
Falſis. Ubi in gloſ. legally a Deed, to which a Seal is eſſential, though it hath the 
min. Teltamen- force and virtue of a Deed : (5) Nor is the Teſtator's Subſcription, 
5 hs. Tous which reſpects rather the Proof, than the Subſtance of the Teſta- 
fi non fir ſigna- ment, (z) abſolutely neceſſary thereunto ; becauſe upon other due 
tum. Ibi in 74 and ſufficient Proof, it may be good without it. So that a Telta- 
gun. Maric. d, ment may be valid, without either Seal or Subſcription, becauſe the 
e Subſt aut ials (as aforeſaid) of a Teſtament, do principally conſiſt 
nu. 21). in the juſt Will of the Teſtator, with the Appointment of an Exe- 
(x) L. 2. Cod. de cutor. (a) A Deviſe of Land, without Seal, or Name, or Mark, 
ones | rk 1 5 is good, if the Teſtator agree to it. (b) The Statute that impowers 
Fefudl T. Lacks to makea Wil of Lands, ſays nothing of Sealing, only it muſt be 
de Teſt. Milit. & in Writing, | 


IL. Tribunus. & ult. 


O) Offic. Exec. cap. 2. Farinac. Deciſ. lib. 1. Deciſ. 45. nu.'4. (2) L. 1 
2 Teſta. & 3 de 1 ſuper l. ſi Ego. ff. de injuſto rupt. Teſta. nu. 10 (5) Perk 
476, 477. March 206. Pl. 245. | 


a. 


— — "TS hs 
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CHAP. IL 


Of Teftaments and Laſi-Wills, more ſpecially 
conſidered. W 
1. Of the ſeveral Diſt inctions or kinds of Teſtaments, which the 


Law takes moſt notice of. ef | 
2. Of the Diviſion of Teftaments among the Ancient Romans, 
now of leſs moment in the Law. | 
3+ The difference between Jus Gentium, Jus Civile, and Jus 
7 in reference fo Teſtament :. | 


I. THE Diſtinctions of Teſtaments, which are the moſt ob- 
vious in the Law, are principally three; with a threefold 
Subdiviſion to one Member of the laſt Diſtinction, as alſo to that, 
which for want of the Appointment of an Executor, may re- 
tain the name of a Laſt· Will, when it cannot properly be called | 
. a Teſtament, Firſt therefore, Teſt amenzs are ſaid to be either So- 
lemm or Unſolemn. (a) This, though the firſt and greateſt diſtin- (a) Har conſul- 
ction of Teſtaments, yet of leaſt force and uſe with us here in tifſima. Cond. de 
England. Secondly, Teſtaments are either Written or Nuncupe- 4 5 1. 1. 5 
tive. (b) Thirdly, They are either Privileged or Unyrivileged. init eg, 
(e) Of Privileged Teſtaments there are three ſorts, whereof (5) M In- 
are called Milicery Teſtaments, or ſuch as are made by Soldiers ſtir. de "Teſta. or- 
under certain Qualifications : Others are ſuch Teſtaments as are 7 _ ubi 
made only among the I eſtatots own Children. And of the third £1. I. 1. tit. 37. 
fort, are ſuch Teſtaments as are made to Charitable and Pious ules. 
But in caſe there be no Executor nominated or appointed, nor the 
Office of ſuch perſonally and diſtinctly expreſs d, or ſufficiently 
implied, then it may not properly be called a Teſtament, yet it 
ſhall retain the name of a Laſt. Mill, which comprehends one of 
theſe, viz. either a Codicil, or a Legaey and Deviſe, or a Gift 
in regard, or by reaſon of death. 
2. Anciently there were three ways of Teſtamentification, or 
4. 8 5 FRAME _—_—_ _ are now totally _ 
alide, as a ite of-uſe 3 others yet practicable, but 
in only 3 and — wholly retain'd in their full uſe and 
ice, though not with us, where the Jus Gentium, abſtacted 
from ſuperfluous Solemnities, in this matter prevails One of 
theſe kinds of Teſtaments, was that which was made Calatis Co- 
mitiit in times of Peace: Another, that which was made in Pro- 
einctu, or in times of War, ſpecially when about to engage the 
Enemy in fight. And the third, that which the Ancients called, 
per 


.=" 
F# 
* 
J 


e 2 de Leſt. in 
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(ad) Juſtin. in $1. pes £5 & Libram. (d) That which was made in times of peace 
5 17 was done in preſence of the Roman Aſſemblies, when conven d to- 
ao ig. gether by the Sound of the Hom or Comet, for the making of 
& . Laws, chuſing of Officers, and the like: Teſtaments ſo made, 
| were done with all their due Solemnities, whence they were cal- 
led Salemm Teſtaments. Such as were made in times of War, 
| cially when about to put themſelves into a poſture of War ſor 
( 8 actual — 1 and before they girded on the Sword, they declared 
— 3 nunc Mili- their Wills in the Audience of three or four Witneſſes: (e) Whence 
are appellamus it may probably be preſumed, ſuch Teſtaments were only Nun- 
aliquid habeat cupative. That which was called Per æt & Libram, was made 
commune, ſed cum only at the Emancipation of a Family; and fo called, becauſe the 


eo idem non IE 

11,4 Cuſtom then was, to pay Money by weight: For at ſuch Eman- 

il 

ec Ame, cipations, the Teſtator did abdicate and renounce his Goods by 
us, etiam ante le- way of a ſeigned and imaginary kind of Sale, to him whom he ap- 
gem 12 _ Ter pointed for his Heir or Executor 3 who by the Agency of a Li- 
E bripendent, or Officer of the Ballance, did in the preſence of five 
nu go. & Plutarch. Witneſſes, all to be of full Age, and Citizens of Rome, pay M 
in 43 on + by weight, in conlideration of ſuch fictitious rendition. (7) Which 
11S ſuit. Y 1. de 


Tad oni Money in truth was no other than ſuch Metal in the Bullion, or 


ordin. & ̃ - 3 f 
ry Mals, as was current among the Ancients to be paid by weight in 
> "gra ab! all Matters of Alienation, (g) | . 
(0 Jug. in digt. 


C 1. & Tholo. Synt. jur. I. 42. c. 3. nu. 3. in Titulis Ulpiani tit. 20. Illius Teſtamenti Solennĩ- 
ras apponitur in hæc verba, viz. in Teſtamento quod per s, & Libram fir, Du res aguntur, 
Familia Emancipatio,& Teſtamenti Nuncupatio, Nuncupatur T tum in hunc modum, 
Tabulas Teſtamenti tenens Teſtator, ita dicit, Hæc in his Tabulis ceriſve ſcripta ut ſunt, ita 
Lego, ita Teſtor: Quirites, vos Teſtimonium præbetote. Quz Nuncupatio & Teſtatio voca- 
tur. Ulp. c. Inſt. 20. quod & ab Iſidor. I. 5. Erym. c. 24. (g) Plin. lib. 33. cap. 3. . 


ch) Barth Romale- 3. The differen:e between the Law of Nations, the Civil and 
us ſuper ene the Canon, in reference to Teſtaments, doth not reſpect ſo much 
1 K vs the Subſtantials, as the Circumſtantials thereof; not ſo much the 
D.D.vol.4.fol.18:. Subſtantial as the Probatory part thereof: Albeit there are that 
nu. 87. affirm, That by the Civil Law, the namber of ſeven Witneſſes, 
(L. hac _ is the Subſtantial Solemnity of a Teſtament, (b) by which Law 
2 — ok an eighth Witneſs is alſo required, in caſe the Teſſator be ſo illite- 
& min. nate, as not of Ability to ſubſcribe his Name. By the ſame Law five 
(k) Mant. le con. Witneſſes were required to a Codicil. All which were to ſubſcribe 
| Bir. vol. 1.6. tit. 3. their Names, and athx their Scals to the Teſtament. (i) By the Ju- 
(1) C — woe Je Gentium twoWirneſſes are ſufficient 3 (&) as alſo by the Canon Law 
— Anto Bur- in all Tellaments to Pious Uſes, and in ſuch as relate to Matters 
gol. in c. qo Ec- merely Secular, three Witneſſes 3 whereof one to be the Miniſter 
cleſiarum.De Con of the Teltator's Pariſh, or ſome other Eccleſiaſtical Peiſon: (1) 


——— 


ſtit. nu. 208. in Re- 


© DD: Tar: cr Which Practice of two or three Witneſſes for the due Proof of a 
3 fol. 181 nu. Teſtament ( if without juſt exception) doth not only prevail 


242 cum eſſes with us, but as reformed by the Canon Law, and as warranted 
e Teſta. | Sat 


by 
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by the Law of God, and introduced by the Fus Genrium, doth (m) Mane. if 
now alſo prevail at the Civil Low. ww) | | ſup. nu. 10. 


— 


CHAP. II. 


Of Teſtaments ſolemn and unſolemn, according to 
: the Civil Law only. 
| 1 
1. What ſolemn Teſfaments are, and why ſo called. 
2. What the Law chiefly intends by Teſtaments unſolemn. 
3. In what Caſes Teſt aments are tolerated by Law. 


1. DI the Solemnity of Teſtaments, is underſtood a certain 

Form introduc'd by the Civil Law, to this end, that the 
juſt Will of the Teſtator may not remain as a Non Conftat after 
his deceaſe : (a) The which Solemnity not being obſerved, the Te- (a) L. hac conſult. 
Wament is thereby rendered as imperfect and nail. (b) So that by in fin. c. qui Teſta. 
ſolemn Teſtaments, are here meant ſuch Teſtaments as are made „ ule. 
with all choſe Solemnities which the Civil Law requires: And c) L. hac conſultis 
they are principally theſe ſix 3 viz. 1. That the Teſtament be made c. de Teſta. 
in ſcriptis. 2, That the Teſtator do ſign and ſeal the ſame. 3.That 
the Act of ee be all done at 
one and the ſame time, ſaving only ſuch Intervals, as the weakneſs 
of the Teſtator's Condition i ires. 4. That the Te- 


. the Teſtator in 
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2. Unſolewn Teſtaments, by the Intendment of Law, are no 
other than ſuch Teſtaments as wherein the ſaid Solemnities are 


wholly omitted: And ſuch are our Teſtaments, not requiring above 
two ſufficient Witneſſes, in conformity to the Ius Gentium, and the 


pra. 1.6. tit. 3. aid, wherein writing is alſo neceſſarily required, and that it be 


nu. 9. in fin. 


(8) Star. H. 8. made in the Teſtator's Life · time: (g) Yet the Teſtator hath his li- 


5 berty to make uſe of what other number of Witneſſes he thinks 


Teſtamentum co- fit, and may deſire their Subſcriptions 3 yea, for the better pre- 
ram duobus Teſti vention of Fraud or Forgery, and ad majorem cautelam, may deſire 
bes Gina pul their Subſcriptions to every Page of the Teſtament: But as to this 
folo jure Gentium, the Law lays no Obligation upom him. | 

Civili ucuntur, ſome repuratur———Joan. Baptiſt, Sup, L ut vim. E de juſt. & jur. in Re- 
pet. DD, vol. 1. nu. 6. . 


3. Altho' the Civil Law is ſo exact in requiring ſuch Solemni- 
ties to the perfection of a Teſtament yet even by that Law there 
are certain ſpecial Caſes wherein unſolemm Teſtaments are not only 
tolerated, but alſo admitted and allowed for as good and eſſectual 
to all Intents and Purpoſes, as if they had been exactly circumitan- 
tiated with all the Solemnities aforeſaid ; admitting therefore, that 
not only the juſt number of Witneſſes, which the Law calls ſeven, 
but alſo their being ſpecially and freely requeſted by the Teſtator to 

that end and purpoſe, with all the other Solemnities, were (as the 

0 learned Bartol. and others affirm) ſuch Subſtantiak of a Teſtament, © 

(h) Bartol. in l. as that without them it could not be a Teſtament at all: (5) yet 

nemo poteſt. ff. inaſmuch as the deſign of that Law, was not thereby ſo much to in- 

de Le T7 in duce the Eſſence of a Teſtament, as to ent ſuch Deceits and 

8 bane ffs Frauds as are incident thereto, (i) it doth validate all priviledg d 

Com. Opin. & in Teſtaments, ſuch as Military, Inter Liberos & ad Pins uſus, not- 
L. hac conſult. vithſtanding their defect of ſuch Solemnities, as effetually as 

Cod: de Teſta. ſolemn Teſtaments whatever. To which may allo be added, ſuch 
1) Barth, nerur Teſtaments as are made or publiſhed in the preſence of the Pri 


0) Bart, in I. na. Times when, and Places where the Plague or Peſtilence doth rage, 


. ſuch being compared to Military Teſtaments, in that God at ſuch 
tucal 25, my Coupe : 
Feed times ſees to proclaim War againſt Men. (I) 
er. Pratt. 


Quem xefect. 108.nu. 10d. Tempoꝛe Peſtis relaxatur Solenn i tas Hur in Lunic. ff de bon. Poſſeſ. 


CHAP. 
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CHAP. IV. 


Of Teſtaments Written and Nuncupative. 
1. Teſtament written, what ? | | * 


a erence betw iſe of Lands and FF of Goods. 
RRR 


% Nuncupatively. 13 
4. had bar 4 Will only for Deviſe of 
5. Notes takes in writi ufficient or deviſe of Land.. 
5. Teſtament Tat Ly, annoy þ 7 


7. The Will whether Nuncupative or Written, in caſe the Exe- 
cutors Name be omitted out of the Writing ? 


8. Law-Caſes relating to this Subject. | 

t. A Written Teft ament is ſuch, as at the time of making thereof 
is committed to writing. (a) By which words are excluded (a) Mynſ. Inft. de 

ſach Teſtaments as are afterwards put into writing: For being firſt teſta. ord. $. Sed 
made by word of mouth, they ſtill remain Nuncupative, notwith- cum paulat. 
ſtanding the reducing thereof into writing after the Teſtator's 
Death. (Y) Among other Advantages that a Teſtator hath by a (b) Myaſ. ibid. $ 
written Will, this is one, that he may conceal the Contents there- fin. 
of from the Witneſſes, (e) which in a Nuncupative Will he cannot ( ) L.hac conſult. 
do. And it is ſufficient, Anke WHI in his hand, he fay unto Cod. Te Teſta. & 
the Witneſſes, This is my Laſt-Will and Teſtament ; or herein is gloſ ibid. 
contained my Laſt-Will 3 or other words to the like effect. (4) (9) Auth: & non 

2. As touching the diſpoſition of Land of Inheritance by Will, Tea & Dp. wil 
if it be not fully written before the Teltator's death, fo far at leaſt 
as concerns the diſpoſition of the ſaid Land, it may not be for that 
_ made good by reducing it to writing after the Teſtator's death; 

t as cling Goods and Chattels it may. (e) Nevertheleſs, if it (e) Offr. Exec. 
be written before the Teſiator's death, tho it be never Cap. 2. 
nor tead to him after the writing thereof, yet it is good z 
and that not only for Land, but alſo for Goods and Chattels, . 
vided that there be an Executot named. ( f2 And this ſhall be a (f) Hs. Dyer 32 
Will in writing, and not verbal only, yea tho? it want the Subſcri- . 
ption of the Teſtator's Name: (g) For many cannot write at all, () Oe E 
and ſome want Hapds : Nor is the ſubſcribing the Name of the ul ſupra 
Maker, any eſſential part of the Deed, much leſs ot a Will, which 
needs not ſealing as a Deed doth. | 

3- Lands and Tenements deviſable by Cuſtom, may paſs by 
a Nuncupative Will for any time 3 for in a Deviſe ot 

6 2 Lands, 


_ 


— 


rr 
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' Lands, Tenements, and Hereditaments, held in Burgage tenure, it 


| is not neceſſary that-the fame ſhould be written, becauſe ſach may * 
(hh) Swinb. Part 1. pals ſufficiently by Will Nuncupati ve, ( becauſe ſuch Lands - | 


were deviſable before the making of the Statute of H. 8. enabli 


(i) Stat. H. 8. an. Teſtament or ill without writing: (i) So that Lands of 


32. C. 1. tenure, and by Cuſtom deviſable may N ely, tho? 
ure, y Oy: 8 uncupatively, 


Lands of other Tenures are not by Will in writing, 
4. Tho? the naming or appointing of an Executor be eſſential 
to conſtitute a Teſtament or Laſt- Will, yet this ly refers 


as to Goods and Chattels 3 RO by by his —＋ | 
Hereditaments, tho he 
1 make no Executors, becauſe an Executor hoth nothing to do with 


writing deviſe his Lands, Tenements, 
the Freehold of Land. And this is more properly a Laſt-Will 


. ot = (than a Teſtament; for a Teſtament, in a and ſtrict ſence, is 


taken for the Inſtitution or Appointment of an Executor: And 


Wh » Wh when it is taken only for Tefatio mentis, or the Witnels-bearing 


of a Man's Mind or Will, it cannot be termed a Teſtament other- 
6G) * wiſe than improperly, and in a large ſence: (&) For Contracts, 
de Legat 1. in and other Tranſactions, may be the Teſtation of a Man's Mind 
Reper. DD. vol. and Will, as ſignificantly as Teſtaments: And therefore whatever 
4. fol. 26. nu. 33- Inſtrument in Scriptis, or Nuncupation in Verbis, be made in the 
Bald. in Co:. Name of a Teſtament, it is ( as fuch ) null and void, if there be 
(od de Fidei- no Executor appointed: (I) Only a Teſtament may (as ſuch) be 
com. valid and good, without the expreſs inſtitution or Appointment of 
(1) $ Ante here- an Executor therein, in caſe the Teſtator, touching ſuch Inſtitution 


dis, Inſt. de Le- , 5 "ow" b a 
„et, de . or Appointment, diſtinctly and pofitively refers himſelf therein to 
a de Fideicom. ſome other certain Writing made by him. (.) | 


| hered. & L. pro- 


xime 5 penult · De his quæ in Teſta. delent. (m) L. Aſſe toto, ff. de Hered, Inſti. & 1. 
Inſtitutio, ff. de Condir. Inſtit. & Jac. Mandellus, Superl.r. ff. de verb. Oblig, in Repet. DD. 
vol. 6. fol. 176. nu. 51. . . 


5. If the Writer doth only take Notes from the Mouth of the 

Teſtator of his Laſt-Will, for the Deviſe of Lands, Tenements, and 

Hereditaments, and afterwards write the ſame, but the Teſtator 

(n) Dyer in Caſe dies before it be ſhewed unto him; yet this is ſufficient for a Will 


inter Sackvile & in writing, for the conveying of Lands, Tenements, and Heredita- 


Brown. ments, (n) Likewiſe it is ſufficient, if Notes or Articles be made 


(o) an and read to the Teſtator, though the ſame be not ingroſſed at large, 


8 or in form of Law, until after the Teſtator's death. (o) Alſo a Te- 
(p) L. nutu. in ſtator, who by reaſon of ſome weakneſs or intirmity, hath totally 


_ de og 5 3- loſt his ſpeech, may yet even by figns or nods, bequeath what 


rt. in 


to deviſe Lands, Tenements, and Hereditaments by Will in writing 
in the Teſtator's Life-time, which cannot pals by a Nuncupati ve 


* 


'* Legacies (Lands excepted) he pleaſes. (p) Yet note, that by ſuch - 
— ſigns or nods, he may not appoint an Executor 3 for that can 


o only 


"3 3 
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thority, who affirm, (5A; e 

© Rice, is ſince repealed ubi fup. * 
which, if the Teſtament be to Pious Uſes, or inter Li- (s) Per Li 


ad L. nutu. & 1. ſiquis in fundi, de Legat. 1. (1) Joan. Crottu ſuper $ ſi quis ita l. 1. 
Ede ab. Oblig, in Regie, DD. vol. . fol. 91. nu. 14. qus ial. x | 


6. Teſtaments are called N. ive, when the Teſtator with- 
out any writing, doth declare his 


and efficacy (except for Lands, Tenements, and Hereditaments as 5 
any written Teſtament, - (10) Yea, this verbal, oral, or Nuncupg- Lau © 


rive Will, being after the Teſtatgy's death reduced to writing, and (10) I. has Co- 


having the Court-Seal affixed thereunto, is of as good validity fultat. $ per nun- 
t —— the diſpoſal of Goods and Chattels, as if it had 2 
ten in the Teſtator's Liſe time. (x) Such Nuncupati ve Teſtaments (h Stat. 14 H. 6. 
are ſuppoſed to be of the greateſt Antiquity, and far more Ancient 5. & 5 H. 3. & 
than written Wills, as being in uſe and practice before Letrers 1 M.15. & 16 El. 
. were known, whereby to explicate the ſence oſ our minds by a : 
diſtin and ſignificant words in Scriptis. Pliny aſcribes the 
Invention of Letters to the Aſſyrian : But if we will believe Aulus 
Gellins,they were firſt invented by Mercurius among the iant, . 
from whom Cadmu (who lived A. M. 1507. which was the firſt 
Sabbatical Year3 convey'd that Art out of Phenicis into Greece, 
whence the Grecians brought the firſt uſe thereof into _ But 
long before this were Wills and Teſtaments, as to their ule, end, 
and ſubſtance, practically known among the Patriarchs 3 which 
d conſequence could not be othet than Nuncupati vs Te- 
ts. . 
. Although many Legacies be made and written in a Will, 
XY dr things expreſſed to be done, yet if no Executor be 
named in the writing, only A. and B. by word pſ mouth appoint- 
3 = (hall 7 8 A 
t to a Nuncupative Will only; ( one eſſential ; 
the Will, (wiz. the appointing of an Executor) is omi vat of A] Des ove 
the writing, Nay, the . of him Executor, who is 
named in ſuch a Note left with C. D. is no ſafficient making of an 
Executor at all. (z,) Nor is the appointing of any one by a doubt» (2) Sum Sitv, tit 
ful and uncertain name, a ſufficient making either of an Execu- de reſt. fol. 443. 6. 
tor 


ed. bt it 
** : 


14 Of Laſt-Wills and Teftaments. Part J. 
(a) Inſt. de Lega- tor or Legatary, (a) unleſs ſome other ſufficient Circumſtance doth 
| ts $ incers. 0 make it plainly appear whom the Teſtator meant; fo tender and 
| cautious is the Law of fixing the Intereſt of any upon mere Doubts 
8. A Man took Notes of a Will of one who lay ſick, and after- 
, wards he drew up the Will in writing, but the ſick Perſon died be- 
fore it was ſhewed to him: Vet it was the Opinion of the whole 
Court, that the fame was a good Will within the Statute of 32 H.8. 
to convey Soccage Land, Trin. 6 E. 6. Dyer 72. So was it ad- 
Judged in 4 & 5 Eliz. in Hinton's Caſe, where Articles were read 
| to the Deviſor, concerning the diſpoſition of his Lands, and the 
Hugh. Abridg. Articles were written and engroſſed after his death; and yet it was 

vers. ils and a good Will, within the {aid Statute of 32 . f. 

Teflaments. A Man intended Land to J. S. for Life, the remainder to JF. D. 
and before the remainder was written, the Deviſor died. It was 
the Opinion of the Court, that the ſame was a void Deviſe for the 
whole Lands within the Statute of 32 H. $. becauſe that the one 
did depend upon the other: But in that. Caſe it was holden, that 

if a Man ſeiſed of two Acres, intends one of them to J. S. and the 

Trin. 11 Jac.in Other to J. D. and the Deviſe to one is written, but the Deviſor 

C. B. Ceſar and dieth before the Deviſe of the other Acre to the other is written: 

Lake's Caſe, a. It is a good Deviſe for the Acre which is written, but not for the 

* _—_— ugh other Acre. 

8. wi. B. brought a Writ of Entry,in nature of an Aſſize,againſt his Fa- 
Brown &Brown': ther's Wife. The Caſe upon Evidence was this, viz. H. B. the 
Caſe Mich. 4 & 5 P. Plaintiffs Father, and Husband of the ſaid Wife, being ſick at Lon- 
M. Anderſ. Rep. Jon, ſends for A. deſiring him to write the Laſt-Will and Teſta- 
os 8 ment of his Lands. A. deſires B. to declare, what he would have 

his Laſt-Will and Teſtament to be, and who to be his Executors 3 

Chattels & Leaſes whereupon AH. wrote ſhort Notes of his Laſt-Will, and every Le- 

forYears of Lands, gacy, and who ſhould be his Executors 3 then return'd to his own 

may * dee by Houſe, there wrote the ſaid Will in Order and Form, and there- 

8 — anz with returning to the Houſe of H. B. within half an Hour after 12, 

* Plow. 345. Dyer. intending to have read the ſame unto him, was then told, That the 

140, ſaid H. B. died at Twelve of the Clock juſt before, Whexeupon 
A. delivered the ſame to the Executors that were therein named. 
The Wife enters on the Teſtator's Tenements, and what was de- 
viſed to her: T enters upon her, the Wife re-enters, where- 
upon the Plaintiff t his Writ. The Opinion of all the Ju- 
ſtices was, That it was a good Will in writing, according to the 

Statute of 32 H. 8. and declared their Opinion on the Evidence 
ors whereupon it paſſed for the Wite, and ſhe enjoy'd the 
Land, 

A Will made by one in his Sickneſs, at the Importunity of 


his Wiſe, and for Quietnels-ſake, and to be freed from her vexa- 
| | tious 


* 


f 
/ 
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Part I. Of Laſt-Wills and Teftaments. 
tlous Sollicitations, ſhall be interpreted as made by Conſtraint, and 
conſequently not good. 82 ; 
If a Teſtament be found written in the Teſtator 's Houſe, but 
not known by whom, if this Teſtament be read to the Teſtator, 
. and approved by him, it is good. u 
A. commands B. to write his Will, and therein to deviſe to C. | 
and his Heirs, the Mannor of D. upon Condition, Cc. After Co. 2. 31. 4. Co. 
the writing of the Deviſe, but before the writing of the Conditi- Dyer 72. 53. 
on A. dies, the Will is void by reaſon of Im Browal. 1. 44. 
A Man lies ſick, his Voice is weak and low, he deſires to have 
his Will put into writing: The Writer fits at a Table ſomewhat 
diſtant from the Bed wherein the ſick lies, and does not hear what 
the ſick party ſpeaks, but takes his words from another that ſtands Co. 3. 37,32. 4. Ce. 
nigh to him, and none others then preſent that can prove he told Bd! __ 
the Writer the very words of the ſick party: This Teſtament will 3, H. 2 & 
not be good for the deviſe of Land. 855 
A Man being nigh the point of death, deviſeth his Land by 23 
word; another ſtanding by, does without his privity, an Neuf: Leon 3.79. | 


or conſent, immediately put this into writing before ſuch 
died: This is held a good Deviſe of the Land. | 

For a Deviſe of Fee ſimple, it is not ſufficient to put it into wri- 
ting after the Teſtator's death: But if when by word the Teſtator Co. 4 60. 3. 31. 
declares his Mind, he doth withal appoint the ſame to be put into Perk. Sect. 476. 
writing, and it be done according]y in his Life-time, it is as good Dyer 72. 63. 
a Teſtament and Deviſe of the Land, as if it had been written at Flow. 345- 
the firſt, So alſo is it, if it be written from his mouth according 
to his mind, and his mind were to have it written, albeit it be not Co. 3. 31. 

ſhewed or read to hin) afterwards. 

gene ul — — eee E writing, and to | | 
ive his to one of his or Life + the Writer miſtook, and More. Caſe 481. 
made a Deviſe of it in Fee : n 20 held utterly void, and | mY 
that it did not pas it for life, +: \ 
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"CHAP. v. 
Of Teſtaments privileged and unprivileged. 


I. Teſt aments privileg Heged, what ; and how many kinds thereof. 
2. Military Teft aments, their 1 and Antiquity. r | 
3. A made in favour of the Teſtator's Children, their 
Privileges. 

4. Teſftaments made for Good and Pious Uſes, their Privileges. 
5. Teſt aments unprivileged, what. 


1. Eſtaments privileged are ſuch as are qualified by ſome ſpe- 
cial freedom or benefit, contrary to the common Courle of 
{a) Mant. ubi ſup. Law; (a) or by ſome ſpecial freedom are diſcharged from the 
lib. i. tit. 5. in fin. uſual Requiſites and Obſervations of Common and Law: 
Whereof there are (as in the ſecond Chapter) chiefly theſe three 
kinds 3 wiz. 1. Military Teſtaments. 2. Teſtaments made in fa- 
vour of the Teſtator's Children, 3. Teſtaments for Good and 
Pious Ules. | 
2. The Privileges of Military Teſtaments, or of a Teſtament 
made by a Soldier are many, but chiefly theſe four, wiz. 1. A 
Soldier is not diſabled from making his Teſtament by any of thoſe 
Impediments which diſable others, unleſs for want of Reaſon, or 
(b) Mynſ. de Mi- other like grand Cauſes whereby he is diſabled Fure Gentium. (6b). 
hc. Teit. in pr. 2, Whereas divers Perſons are prohibited from being Executors or 
Legataries to other Perſons, yet the Law doth not ſo prohibit 
| them from being Executors or Legataries to a Soldier, ſave in ſome - 
(e) Bart. in dict. tit. very few Caſes ſpecially limited in the Law. (c) 3. Soldiers are 
(d) L.Divus ff. de clearly acquitted from the Obſervation of the Solemnities of the 
_ teſt. $ plane. Civil Law in making of Teſtaments. (4) 4. Whereas no other 
(e) L.querebatur, Perſon can die with two valid Teſtaments, yet a Soldier may, 
ff. eod, and both Teſtaments ſhall ſtand good according to the intent or 
+ Teſtamentum meaning of the Teſtator. (e) + Other Privileges there aro pecu- 
Nilitis irritum fa. iar to Soldiers in making their Teſtaments, but they being many, 
cilius convaleſcit 
uam Pagani 1.23, F) it would not anſwer the Deſign of a Compendium, to make a 
8 2. ft. de Milit. ſpecification thereof, Only let it not here eſcape our Obſervation, 
Teſta. that theſe Privileges belong only to ſuch Soldiers as are in Ex- 
(2 ! — ſuc- pedition, or actual Service of War, (g) and not to ſuch as lie ſafely 
$36. Ubi enume- and ſecurely in ſome Caſtle, Gariſon, or other like place of De- 
rat 70 Privilegia fence. (5) Theſe Military Teſtaments began under the Emperors, 
miliribus indulta. 
(*) L. pen C. de teſt. mil. & Mant. ubi ſup. 1.6. tit. 1. nu. 32. $ſed hatenus. Inſt. de mil. teſt. 
& Gail. Obſ. 118. ch) MynC.$. illis autem. Inſt. de mil. teſt. & Jul. clar. $ teſtament. q. 15. 
in fin. Olim ante Juſtinianum hoc Privilegium Commune erat Militibus omnibus, five in Ex- 
pedirione, ſive extra eam eſſent, ſed Juſtinian. reſtrinxiſſe illud videtur ad Milites eos qui expedi- 
tione degerent. l pen. c de Teſt. Milit. Non igitur omne Teſtam. Militis eſt Teſtam. Mili 
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and are not the ſelf-ſame which the Law anciently termed Teſta- 
ments in Procinctu, whereof mention was formerly made, Sec. 2. 
c.2. For ſuch Teſtaments made in Procinctu, were far more ancient 
than what we now underſtand by Military Teſtaments, yea before 
the Law of the Twelve Tables 3 therefore long before the time of 
the Emperors, under whom theſe Military Teſtaments had their 
Original, known to the Law by a peculiar Appellation of Teſf a- | 
ment um Ci vile Imperatorium, becauſe they were introduced by the | * 
Conſtitutions of Emperors: For aſter that ſuch Teſtaments | | 
made in Procin#u began to grow obſolete and out of ule, and a 
freedom or liberty of Teſtamentification, ſo extenſive would then 
no longer be permitted (which yet afterwards was again introduc d) 
Julius Ceſar by way of ſpecial Privilege to his Soldiers, granted 
them a power to make their Wills and Teſtaments with all free- 
dom 3 that is, exempt from, and diſcharged of thoſe Solemnities, 
which by the Civil Law were in the Teſtaments of all others to be 
performed and obſerved ; which Privilege the ſucceeding Em 
did afterwards ratifie and confirm : (i) And theſe are they, which (i) L. 1. ff. de 
under this Head of Privileg'd Teltaments, may properly be under- Teſta Milit. 
ſtood as Military, in Conſtruction of Law. a 

3. The Privileges of Teſtaments made in favour of the Te- 
ſtator's Children, are chiefly theſe three, wiz. 1. If two Teſta- 
ments be found after the Teltator's death of divers Tenures, and it 
appear not which of them is the latter Teſtament : In this Caſe 
that ſhall be preſumed the latter, and ſo prevail, which is made 
in favour of the Teſiator's Children (&) 2. The Teſtament made (K) Bart. in]. r. 
in favour of the Teſtator's Children, is not fo ealily revoked as 7 Taber do 
poſſibly other Teſtaments may be. (I) 3. A Father's Teſtament Cu. S teſta . 
among his Children ſhall take effect, though there be no Witneſſes (1) Auth. hoc int. 
to prove the ſame, being written or ſub{cribed by the Teſtator's Liberos, cod. de 
hand, or by him procured to be written by ſome other. () How- Jos OREN. 
beit theſe two laſt Privileges by the Cuſtom of England, the latter (0) Bas & Jaſ 
of them eſpecially, are common to all Engliſhmen; Teſtaments 3 in Auth. ad 
ſo alſo are all other Privileges which the Law doth indulge to ſuch fine C. de Teſta. 
Teſtaments inter Liber os, 
4. The Privileges of Teſtaments made for Good and Pious Uſes 
(being ſuch as are made to Orphans, Widows, Strangers, Priſoners, 
lame and diſcaſed Perſons being poor and indigent, to Churches, 
Hoſpitals, Schools, Colleges, allo for the Redemption of Captives, 
repairing of City- Walls, Bridges, and ſuch · like) are chiefly theſe 
four, wiz. 1, This kind of Teſtaments may be written with : 
lirange and unaccuſtomed Characters, yet ſhall be good and effe- ſo Net ubi 
ual. (y) 2. If the Teſtament ad Lias uſus be found cancelled, u 2 & Tyra L de 
and it be not known whether the Teſtator did willingly cancel Privil. piz Cauſ. 
the ſame, the Law preſunies it to be unadviſedly cancelled, where- © 12. 
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as in other Teſtaments the contrary is preſumed 3 but in this kind 
of Teſtaments ad Pios uſus, if it be not certainly known that the 
Teſtator did wittingly cancel the ſame, it ſhall be in effect as if it 
(o) Covar. in Rub. had not been cancelled at all. (o) 3. In this kind of Teſtaments 
deteſt. part 3. nu. it js ſufficient that the Condition (if any be) be obſerved and ac- 
155 - Mant. 4 compliſhed by other means, than according to the preciſe form of 
(5) Tyrig.ubifap. the Condition. (p) Whereas in other Teſtamentsor Legacies, it is 
(q) L. Mævius & not ſufficient, unleſs the Condition be preciſely obſerved. () 4.The 
J. qui hæred. ff. de Teſtament ad Pios uſus, is not void, in reſpeſt of uncertainty, as 


() 8 other Teſtaments are. (r) And generally moſt Privileges that do 


: belong to other privileged Teſtaments, do belong allo unto this 
— lied. Graf Teſtament ad Pios uſus, whereof the Law takes — of three 
Theſ. Com. Opin. degrees more eſpecially : The firſt is, when any thing is bequeath- 
$ Inſtir. q. 12. ed to the Church, for the ſole uſe and benefit of Perſons Eccle- 

ſiaſtical, being reckoned: among thoſe Cafes which the Law calls 
(s) In cap. ex part. Faworabiles. (s) The ſecond Degree is, when Bequeſts are made 
de Teſtamentis, & for the Veſſels, Utenfils, and Ornaments of the Church, relating 
2 immediately to the Worſbip and Service of God : And this is a 
Tom.1. d. 126, Degree in ConſtruQtbn of Law more favourable than the former. 
x (:) The third Degree is, when Legacies are bequeathed for the 
(e) P- 8 Redemption of Captives : And this Degree is preferr d before both 
C _ - Fr zur. the former, as the higheſt Degree of all Pious Caſes in the Eye of 
& argent. Legat. the Law: For which Reaſon, the Emperor Fuftinian did call it 
(u) Gloſ. verb. Cauſe Piiſima. (u Inſomuch, that both by the Civil and Ca- 


excipimus in Au- non Laws, the Veſſels or Utenfils of the Church, and other Con- 
then. de Reſtitut. 


; de Reftirur. ed Things dedicated to Sacred Ulſes, may be lawfully aliena- 
. $i vero in Re- 8 es, y aliena 

EY lionem, & in ted for the Redemption of ſuch Captives. (Io) 

Authen. Ut cum i . 5 | 

de Appellatione cognoſcitur. $. Si unum de 1 col um. & Tyraꝗ poſt. Leges Connu- 

biales. Gloſſ. 3. nu. 286. (10) In cap. Apoſtolicos, & in cap. Sanctorum. 12. g. 2. 1. Sanci- 

mus. Cod. de Sacroſanłt. Eccleſ. Authen. de Alienatione Emphyteuſis. $. Sanckiltienos verb. 

de Sacris autem vaſis. 8 


5. Teſtaments unprivileged, are ſuch as have not any benefit or 
freedom above, or contrary to the common courſe of ordinary Law, 
but are generally obliged to the Obſervation of ſuch Requilites as the 
Law regularly appoints for all Teſtaments, | 


CHAP. 
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CHAP. VI. 
Of CODICILS. 


1. The Etymon gina of the Word. 

2. The | 2 vor * N 

3. Codicil may be made with, or without writing, befare or af 
ter the Teſtament. | 8 

4. Who may make a Codicil ; and whether more Codicils than 

ane may conſiſt together. | | 

5. The Diviſion of Codicils, and what Proof requifite there- 
wnto. 


I. Codicil in the Etymology thereof, doth ſignifie a little 
| Book,Codicillus being but the Diminutive of Codex: You 
may, if you pleaſe, call a Teſtament a great Book, and a Codicil a 
little Book or Writing, The Original of theſe Codicils was meer- 
ly occaſional 3 for when by reaſon of the multiplicity of Legal So- 
lemnities requilite to a Teſtament, which are not ſo to a Codicil, 
the Teſtator failing of ſufficient opportunity to make a Teſtament 
ſolemn, was enforced to fly to the refuge of a Codicil for decla- 
ration of his Will to be performed poſt mortem : Or otherwiſe as 
additional to the Teſtament, touching ſomething therein omitted 3 
or explanatory to it, touching ſomething therein ambiguous 3 or 
derogatory to it, touching ſomething therefrom to be detracted. 

2. Every Man that writes of this Subject, abounds in his own 
Senfe touching the Definition of a Codicil; but he will be found 
leaft in Error, who defines a Codicil to be the juſt Sentence of our 
Will, touching that which we would have done after our death, 
without the appointing of an Executor. (a) Yet here obſerve, () Mantie l.! 
that the word | Fuſt ] is not ſo comprehenſive in this Caſe as in tit. 8. 
the Definition ot a Teſtament 3 tor here it doth not ſignifie thoſe 
Solemnities and Ritual Formalities which are Teſtamentary, but 
only an exclufion of Illegalities, and incluſion of ſuch Perſections 
as are conſiſtent with the nature of a Codicil; ſo that we may not 
improperly infer, That a Codicil is a kind of an unfolemn Laſt- of TheC 

3. A Codicil may in effect be made either in writing, or with- c;1. in _— : 
out it, (e) provided you do not call it a Nuncupative Codicil, that (e) Gb in Rub. 
being an abuſe of words ; for if a Codicil may, as aforeſaid, be cal- <- de Codicil. & 
led a little Book or Writing, it is improper to call it a Nuncupe- mg. is = 
tive 3 therefore although all the power and force of a Codicil nay Weſemb. in. de 
be made without writing, yet being ſo made, it nay net other- jure Codicil, 

D 2 wiſe 
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td) L. conficiun - wiſe than improperly and abulive, be termed a Codicil, but ra- 
tur in prin. ff de ther ſomething Loco Codicilli, and which hath the full force and 
jure Cod. & 5. elſfect of a Codicil. Allo a Codicil may be made as well by him 
non aurem Inſt. who dieth Inteſtate, as by him who dicth Teſtate, (4) Neither is it 
(e) L. confic. ib. tnaterial whether it be made before or after the Teſtament 3 (e) for 
(f) Vigel. meth. in both Caſes it ſhall be reputed as part and parcel of the Teſta- 
* Civil. part 4: ment, ( F) and to have equal force with it 3 unleſs being made be- 
(O Myoſing.poſt. fore the Teſtament, it be revoked in the Teſtament, or be contrary 
off. in S. non to what is contained therein. (2) | 
rantum. Inſt. de 4. Perſons capable or incapable of making Teſtaments, are even 
Coche ati; in ſuch alſo as to Codicils. (h) Vet a Man may die with divers Co- 
12 Wl ib. 1. dicils, and the later ſhall not (as in divers Teſtaments) null the 
6 Gut Theſ former, ſo as the one be not contrary to the other. (i) And if in 
Com. Op. $. Cod. ſuch Codicils (it not appearing which was firſt or laſt) one and 
© LC the ſame thing be given to one Perſon in the one, and to another 
(i) L. Cum pro» Perſon in the other, the Codicils are not void, but the Perſons 
Codicil therein named ought to divide the thing equally betwixt them. (4) 
(k) Glof. & DD. He that makes no Will, may yet make as many Codicils as he 
in dick. !. K Craf pleaſe, Litt. Sect. 168. & Perk. Sect. 478. to be annexed to the 
ber Com. Op. Letters of Adminiſiration, and to be performed by the Admini- 
C. Colie. ſtrator. Toa Will in Writing may be added to a Codicil by Word 
without Writing : Which Parol-Codicil may after be put into Wri- 
ting, and affixed to the Will. Styles Regilt. 357. 
5. The Civil Law makes ſome Diviſions of Codicils, as well 
as of Teſtaments, which do not much concern us in point of 
Practice; only it may not be omitted, That Codicils may be 
| made as well by oy who die mtr 15 by Bo _ _ their 
Teſtaments. (I) And Legacies may queathed in Codicilseven 
(IN Je Codicil. by Inteſtates. (m) = —— alſo Codicils which are confirmed ex- 
(m) Didac. Spin. preſly in the Teſtament, and wherein men: ion is made thereof for 
in Spec. Teſtam. their ſtronger Corroboration And there are others only annexed 
Cakftir. 2 to the Teſtament, and whereof the Teſtament it ſelf takes no ſpe- 
cial or particular notice, yet ate confirmed by the Law : For the 
Law in certain ſpecial Caſcs (as in the Appointment of Guardians, 
Matters of Trult, and the like) doth diſtinguiſh Codicils confirm- 
la) De Prætis, 1.2. ed by Teſtaments,from Codicils merely annexed to Teſtaments. (v) 
int. 1. Dub. 1. Sol. And albeit with us here in England, who in this Point conform 
10, nu . I. . Cod. to the Jus Gentium, Codicils require a Proof equal to that of Te- 
1 ra ſtaments 3 that is, two Witneſſes without Exception; yet by the 
De Tab. exhib. & Solemnities of the Civil Law, only five Witneſſes are required to a 
&& Accurſ. in 1 Mi- Cod cil, (o) as ſeven to a Teſtament, ſaving to ſuch Codicils as are 
litis de Teſta. Mi- annexed to privileg'd Teſtaments: In which Caſe two W.itneſſes 


— — 1 © 08 are alike ſufficient to the one as to the other. (y) 


quib. ur indignis. (o) Graſ $. Codicillus. q. 1. I ult. Cod. de Codicil. (p) Covar. tit. de 
interpr. Teſtam. ad 3 part. Rubricæ. nu. 21. . CHAP 
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CHAP. VI. 
Of Perſons incapable of making Teſtaments. 


1. That the making of Teſtaments falls under a double Conſi- ; 
 dergation in Law. | 
2. That the Law "touching ſuch as may be Teſtate is Probi- 
bit . T1 F 
3. What Perſons they are, ho are incapable of making Teſta- 
ments, and for what Reaſons. | 
4. Whether Kings and Sovereign Princes may make their Teſt a- 
ments, and of what. 


I. HE making of Teſtaments is in Conſtruction of Law two- 
fold 3 the one Active, the other Paſſive : By the Active 
is meant or intended, that Power or Legal Right, which any ca- 
pable of making Teſtaments, have to ordain the ſame : By the 
Paſlive is to be underſtood, that Legal Capacity which any have 
to be appointed or conſtituted Executors, or General Legatarics 3 
for without this later, the former can have no being, 
2, The Law touching ſuch a may be Teſiate, or Teſtable, is 
Prohibitory; that is, every regularly hath full Power and Li- 
berty to make a Teſtament, or Laſt-Will (a) and therein may diſpoſe 67) Inſt. quib. 
of his Goods and Chattels,(b) except only fuch Perſons as are prohi- non eſt permiſ. 
bited by ſome ſpecial Law or Cuſtom. (Ce) And as this refers to the fac. Teſt. in prin. 
making of Teſtaments in the Active Senſe aforeſaid : So it holds true (h 81017 ibid 
alſo as to the Paſſive; that is, that regularly every Perſon is capa- bn an. 6 
ble _ taking by a 9 or Codicil, that is — — pee Law, (c) Gil * 
which runs in prejudice of him, eſpecially excepted a aded ; ubi ſup. $ r. 
And all theſe the Law comprehends under — — 3 viz. Ei- Goal Dd 16. 
ther ſuch as are incapable of taking either as Executors, or Legata- c PE 4 
ries, by Teſtaments, Laſt-Wills, or Codicils, (d) or ſuch as the Law (d) ff de his que 
calls Indigni, or unworthy : (e) Theſe may take by a Teſtament, Sg 
but cannot hold or retain what they take: As to theſe, all Teſta- Tie De hi 
mentary Advantages are not void, but voidable : But as to the 8 5 
other, they are not only voidable, but alſo void. The Iadignas aufer. | 
may be jure Capax, though effectu Incapax; but the other are in- 
capable in all reſpects whatever. 
3. The Perſons who are incapable of making Teſtaments in the 
Active Senſe aforclaid, with the Reaſons thereof in Law, may all 
fall 


— —— 
3 2 N — 


(e) Co. Inſtit. 

at. 4 C74 
Cur. Prærog. ubi 
citat. Rot. Par. 16. 
R. 2. nu. 10. & 


Rot. Par. 1. H. 5. 


num. 13. (f) Co. 


— A —B II —— — 


2 — — 


fall under theſe five Conſiderations: 1. Such as are by Law prohi- 
bited for want of Diſcretion > as Children, Mad, or Lunatick Per- 
ſons, Idiots, Old Perſons grown Childiſh through exceſs of Age, 
and Perſons actually Drunk. 2. For want of Freedom or Liberty, 
or that are not Sui juris in all relpeds 3 as Villains, Captives, and 
Women Covert. 3. For want of fome of their principal Senſes 3 
as Deaf, and Dumb, and Blind. 4. Such as are Criminous 3 as 
Traytors, Felons, wilful Felo's de ſe, and the like. 5. Such as are 
2 by reaſon of ſome certain Legal Impediments; as out- 

wed Perſons, Perſons at the very Point of Death, Alien- Enemies, 
and ſuch others. But here note, That all the ſaid Perſons are not in 
all Caſes abſolutely and utterly Inteſtable, but in ſome certain Caſes 
only, as will more diſtinctly hereafter appear. 

4. Whether Kings and Sovereign Princes may make their Te- 
ſtaments, is reſolved in the Affumative: But of what things, is 
ſuch a Quæſtio Status, as is ſafeſt reſolved by a Noli me tangere : 
Suffice it therefore in this Supra nos point, to ſay no more than what 
the Lord Coke aſſerts, viz+ That the King, his Heirs and Succeſ- 
ſors, may lawfully make their Teſtarnents, and that Execution 
ſhall be done of the fame. (e) Fe gives us an Inſtance or Preſi - 
dent in the Teftament of King Henry IV. whoſe Executors refu- 
ſing, the Arch-Biſhop of Canterbury was to grant Adminiliration 
with the Teſtament annexed. ( 1175 
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ibid. See 1 II. 6. nu. 18. 
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CHAP. VII. 


Of Perſons Inteſtable by reaſon of the want of 
Diſcretion, | | 


1. Of Children in Minority. . | 
2. Of Mad Perſons, and Proof of Inſanity. 
3. Of Idiots, or Natural ms | 

4. OM Perſous groum Child) by reaſon of Old Age. 

5. Of ſuch as are Drunk. 

6. Law-Caſes relating to the third Paragraph of this Chapter. - 


1. A N Infant Male at the Age of fourteen Years, and Female 2) Neth fee. 755 


at the Age of twelve Vears, may make a Teſtament touch- bock d. $. pre- 
ing Goods and Chattels; () although both Sexes in Conſtructi - teria. & Inſt. quib. 

on of Law, are Minors, or Infants, until the Age of Twenty one don eſt 

Years 3 (5) till which c of them can make any Convey- — * — — 

ance of Land good in Law. (e) And before the ſaid reſpective & Cowel. In ib. 

Ages of Twelve and Fourteen Years, neither of them can make 2. tit. 12. 


any Teſtament at all, no, though it be ad Pios aſus: (d) But at (b) Dr. & Stud. 


the accompliſhment of the ſaid reſpective Ages each of them may, -+ 4p WA 


even without the Conſent of his or her Guardian, (e) or Parent, (c) S H. 8. 
if they have any Goods in their own Right, make p Teſtament — 98 8 i 
thereof, (F) though not of Lands of Inheritance, (g) unleſs the (4) Juſ. in dic. 1. 
Cuſtorn of the place doth enable them for it. (55) But before the ( Ja id 

ſaid reſpective Ages, neither of their Teſtatnents is 5 good, though G Perk. tit. de- 
made by the Approbation and with the Conſent of their Guardi- vile, fol. tit. 7h 
ans 3 (i) yea, though they afterwards attain to the ſaid Ages, and (8) Stat. 30 H. 8. 
then neglect to ratie them: () But if he or ſhe hath attajned (h) Perk Ab. f. 

to the laſt Day of the ſaid Ages of twelve or fourteen Years, the 6 JaC ul — 
Teſtament ſo made by him in the very laſt Day of the Age of (K) L. preteria. 
fourteen Years, or by her in the very laſt Day of the Age of twelve Jl. 228 
Years, is as good and lawful, as if the faid Day were then already P. mil. fa. reſt. 
expired; (I) or if after the accompliſhment of the ſaid Apes re- () — nrlt 
ſpeQively, he or ſhe doth exprelly approve and ratifie the Teſta- . de ibi Bart. 
ment made during their Minority, is the ſame made good 

and eſſectual by this new Declaration thereof. () But if an In- (m Paul de Caſt. & 
fant make a Will, and publiſh it, and then die, this Will is void ; ai in f fi frater.- C 


(1) yes, an Infant may not by Cuſtom make a Will till he be four- BT 
N 


teen Years of Age. (2) Oy 4. 

2. Such as are mad Perſons can make no Teſtament during the 85 gr wes 2, 

time of their Inſanity of Mind, (») no, not ſo much as ad Pios 2 
14 ut. ca is 


cg 
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(o) Bart. in l. 1. wſus. (o) Nay, the Teſtament made at ſuch a time ſhall not be 
C. de Sacroſ- afterward the Party recover his former Underſtand- 
Forli i. Ruio- 18 (P) howbeit, if ſuch Lunatick Perſons have any Lucida in- 
ener . fre 2erwalls, or Intermiſſions, then during the time of ſuch freedom 
from the Lunacy they may make their Teſtaments betwixt the 

q) Ibid & digt. Fits. (q) And here note, that every Perſon is preſumed to be of 
1 & DD. perſect Mind and Memory, until the contrary be proved. (r) So 
|; Ecko. that he that objetteth Infunity of Mind, muſt prove the ſame, (7) 
Sal Cod. for which it is ſufficient if he prove, tht the Teſtator was beſide 
de Codicillis. himſelf, or had loſt his Reaſon but ore he made his Teſta- 
(s) Bart. ibid. ment, though he prove not the Te Hr's Madneſs at the ygry time 
(t) Gloſ. inc. fin. of making the ſame, (t) unleſs the contrary be proved, orCircum- 
de Succel. ab In- ſtances to induce a contrary preſumption. () For it is a very 
400 Mantic ub; tender and difficult point to prove a Man not to have the uſe of 
ſupra, lib. 2. tit. 5. his Reaſon and Underſtanding ; therefore it is not ſufficient for the 
Witneſſes to depoſe that the Perſon was mad, unleſs withal they 
(w) Bald. in dict. render upon knowledge a ſufficient reaſon thereof. (2) Neither 
i. furioſum. & is one Witneſs ſufficient to prove a Min mad, (x) nor two, in 
Maſchard. I caſe the one depoſe of the Teſtator's Madneſs at one time, and the 
8 ar & other of his Madnels at another time 3 () but both agreeing in 
Conf. 125. n. 9. time, if then the one Witneſs depoſeth of one mad Act, the other 
(y) Ibid. of another mad Act at one and the ſame time, theſe (ſufficiently 
| prove that the Teſtator was then mad, though they do not both 

(2) Maſch. poſt depoſe of one and the ſame mad Act. (z) But in contrary Depo- 
Ruin. ubi ſupr. ſitions theſe Witneſſes are to be preferred, which depoſe that the 
(a) Gabriel. I. 1. Teſtator was of ſound Memory. (2) And if he uſed to have ſome 
Con. Conſt. tit. Intervals of Reaſon, and it be not certainly known whether the 
de Teſt. Con. 4 Teſtament were made in, or out of his Fits of Lunacy; in this Caſe, 
. if no Argument of Frenzy or Folly can be collected by the Teſta- 
ment, it ſhall be preſumed to be made during the Intermiiſions of 

(b) Graf. Theſ. the Lunacy, and fo adjudged to be good; (%) yea, though it can- 
com. Opin. verb. not be proved that the Teſtator uſed to have any clear and calm 
Teſta. Ih Intermiſſions at all, provided the ſame Teſtament be wiſely and 
—_w_— m — 20. Ordeily made, (c) otherwiſe not. (4) For in this Caſe, the leaſt 
(c) Graf. 25. n. 4: word ſounding to Folly, is ſufficient to induce a preſumption that 
& Boer. q. 23. n. the Lunatick Perſon had no Intermiſſion of perfect Reaſon and 
88. & Ludo Deciſ. ſound Memory at the making of ſuch Teſlament; for one fooliſh 
(1) Bald & An- Word in that caſe may fruſtrate the Validity of the whole. (e) But 
el. in dict. L. if a Man who is of good and perfect Memory, maketh his Will, 
Foriofum. and afterwards by the Vilitation of God, he becomes of unſound 
(e) Angel. ibid. Memory (as every Man for the molt part before his death is) this 
Act of God ſhall not be a Revocation of his Will, which he 

made when he was of good and perfect Memory. Coke 4. 

Part. 124. Beverley's Cate, But a Perſon Non Sane Memorie, 

or a Lunatick, cannot, whillt he continues ſuch, make a Will, or 


di poſe 
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diſpoſe of his Lands. (1) To conclude a Man to be Sane Me- (1) Vid. Star. ] 
morie, he ought to be able to diſtinguiſ of things with good 52 H.8. & 3411.8. 4 
Underſtanding, to have judgment to diſcern, and in a word, 
to be of perſect Memory, otherwiſe his Will is void, (2) To (2) More 760. 
be of ſound and perfect Memory, is to have a reaſonable Me - 
mory and Underſtanding to difpoſe of an Eſtate with Reaſon. 
(3) For a Mad or Lunatick Perſon, during the time of his Inſa- (3) Co. 6. 23 
nity of Mind, is Inteſtable both as to Land and. Goods : But if 
he hath his Lucid Intervalla, and do make a Will during the 
time of ſuch clear and cam Intermiſſions, in quietneſs and freedom 
of Mind, it is good. (4) The Teliator's Mind is the Teſtaments (4) Dyer 203, 
primary and chief Eſſential 3 for if he were at the time of the ma- 294: Co. 8. 143. 
king thereof otherwiſe than Compos mentis, the Teſtament is null, C E: furioſum, 
(5) Yet regularly, the Law will preſume every Man to be of ſound F idm furiol, in. 
Mind and Memory, and will caſt the Qnus proband on him who ſtit. quib. non eſt 
aſſerts the contrary 3(6) which is but conſonant to the preſumpti - Perm. fac. Teſt. 
on of Nature it (elf. FUL org 6 
3. Idiot; are likewiſe excluded from making Teſtaments, nor Com. 
may they diſpoſe either of their Lands, (F) or of their Goods 3 (f)Star. II. 8. an, 
(g) But he that is only of a mean Capacity or Underſtanding, or 5 1 
one whois, as it were, betwixt a Man of ordinary Capacity aud a (Nr "ſt 
Fool, ſuch an one is not prohibited from making a Teſtament, (5) fie pof du. 16. © 
provided that he hath Underſtanding enough to conceive what is (b)Simo; de Præt 
the Nature of a Teſtament or Laſt- Will, being well informed de interp. ule. vol 
thereof 3 otherwiſe he being deſtitute of ſuch Underſtanding, isl 2 dub. 1. fo. 4 
not fit to make a Will. (;) Here note, that by the Laws of this (i) Co. lib. 6. in 
Land, he that can meaſure a Yard of Cloth, or rightly name the Caſu Pauler le 
Days of the Week, or beget a Child, ſhall not be accounted an Marg. de Win- 
Idiot, or a Natural Fool 3 (&) yet it will not be indiſputably rp EP Ca 
granted, chat an Act fo Natural as the begetting of a Child, can verb. div. & 
{o qualihe a Natural Fool, as to render him in the charitableſi Con- Stamford de 
ſtruction of Law Teſtable. For if he be ſuch a Natural Fool, as Prerogat. Regis. 
that though of lawful Age, yet cannot declare of about what Age 
he is, nor number Twenty, nor knoweth his Natural Parents by 
their ſeveral Names and Relations, or the like eaſie Queſtions, ſuch 
an Idiot is undoubtedly Inteſtable. (1) Notwithſtanding all which, () 3 Eliz Dyer 
if it may appear by ſufficient Circumſtances and.Conjectures, that 
ſuch Idiots had the uſe of Reaſon and Underſtanding at ſuch time 
as they did make their Teſtaments, then are ſuch Teſſaments good (m) Franc. in 
in Law. (m) And yet if he be an Idiot indeed, albeit he may make 40. L. Furioſum. 


. =" ” 
* 


a wiſe, reaſonable, and ſenſible Teſtament as to the matter of it, St gang. l. c. 
yet it will be void. (1) z 23 


4. Perſons grown Childiſh by rea ſen of Old Age, can no (n)Simo.dePrzti-. 
make their Teltaments than 2 5 A yet 02 Age — de inter pretat. ult 


never deprive a Man of the power of making his Teſtament : 
| E (o But 


vol. lib. 2. Dub. i. 
Sol. 4. nu. 22. 
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(o) L. Senium. C. (o) But when a Man, by reaſon of extreme Old Age, is become 
qui teſta. fac. poſſ. cyen a Child again in his Underſtanding, or rather in the want 
thereof, or by reaſon of extreme Old Age, or other Infirmity, is 
become ſo forgetful, that he now knoweth not his own Name, he 
| is then no more fit to make a Teſtament than is a Natural Fool, or 
| (p) In fin. C. de Child, or Lunatick Perſon. (y) 
bered. Inſtit. 5. Such as ate drunk, * e of their being drunk, 
(c) Vaſq. de Suc- can make no Teſtament that ſhall be good in Law: (5) Yet un- 
ceſ: I. 2. $ 12. nu. derſtand this, as only when he is ſo exceſſively drunk, that he is 
ng x we — 8 tis; the — — and inde: 
HACK | ing, ling to t phraſe, as it were 
— _— danke | for if he be but ſo drunk, A his Underſtanding is but 
| ſomewhat clouded and obſcured, and his Memory but troubled, 
he may in that caſe make his Teſtament, and it may be good in 
(t) Idem Val. & Law. (r) He therefore that is but exhilarated with Liquor, and 
Simo de Pret. ubi thereby doth but ſomewhat deviate from the Rule of right Rea- 
ſupra. ſon, is not the Perſon whom the Law renders at that time Inteſta- 
(2 1 ble; but he, who by a continual Cuſtom of Toping, or by ſuch an 
2 Didac. Spino. Exceſs of Drunkeennels, hath ſo exif d his Intellects, that he hath at 
in Spec. Teſta. preſent, as it were, totally loſt the Rational, and reſerved nothing, 
tit. de Teſta. to himſelf but the Animal. (2) 
Fuciol. 6. A. Executor of J. S. brought an Accompt againſt B. as Re- 
ceiver of the Moneys of the ſaid F. S. upon Ne anquam Receives 
leaded : It was found for the Plaintiff, and Judgment given, that 
ie ſhould Accompt ; and being in Cultody upon a Capias ad Com- 
put andum, he was found in Arrearages, and his Body taken in 
Execution. Afterwards the Will was made void in the Eccleſi- 
aſtical Court, for that the faid J. S. was an Idiot from his Birth 3. 
(20) 3 Eliz. Dyer which being certified by Writ into the Chancery, and thence by 
203. vid. _— Mittimus into B. R. an Audita Querela was brought by B. ſetting 
2 ale In forth all the ſaid matter 3 whereupon the Court demurr'd. (20) It 
Be ig. Was faid by Coke, that in 35 H. B. it had been adjudged, that in 
ment, verb. Wills that Caſe the Audits Querela did well lie. N 
and Teſtaments, The Marqueſs of Wincheſter by his Will in writing (as fi 
ſed) deviſed divers Mannors to his reputed Sons, deviling Fe 
ther, that they ſhould ſell divers Mannors 3 and alſo bequeathed 
Plate and _ Legacies to them. + Will was _ to be 
roved in rerogative Court ; it appearing ircum- 
ho the ſaid — to be Now compos mentis, at the time 
when the ſuppoſed Will was made, it was moved for a Prohibi- 
tion in B. R. becauſe a Will touching Lands, and a Will con- 
cerning 2 were both mixt together; and that in Caſe they 


ſhould oceed as to the Goods, the ſame would prevent 
_ ryal in the King's Bench, where a Will for Land ſhall be 
ied 3, for 


which Realon a Prohibition in that Caſe was — 
rally 
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rally awarded. (2 1) In that Cafe it was reſolved, That a Teſta- (a1) Tria. 31 E. 
tor at the making of his Will 9 nnn 
to anſwer to ordinary and familiar Queſtions; but to have a © ſe of Winche- 
diſpoſing Memory, © as to be able to make 2 Diſpoſition of his der, Coſe?*Hughs 
Lands with R and Underſtanding \ and that that is ſuch a Aridgmen, 
Memory, which the Law calls Save Memories | 


— 
* 


CHAP I: 
Of Perſons: Inteſtable forwant of Freedom or Liberty. 


1 Villains, and the di iR kinds thereof. | 

8 7—— regularly Inteſtable; in what Caſes their Te- 
ſtaments may be 

_ Priſoners, and their Qualifications in point of Teſt a- 


/ 


1. X F lllains: are Inteſtable, if their Lord by Entry and Seizin =” 
take and enjoy all their Lands and Goods, («) ochepwiie 2 

their Wills are not void, but by ſuch Entry and Seizin before Pro- tit. Grants. fol. 6 

bate they become voidable 3 (b) except of ſuch Goods, whereof (b) Dr. & Stu. 

ſuch Villains were Executors to others; for of ſuch Goods they J. 2. c. 43-, 

may not only. make their Wills, (e) but alſo maintain Actions (©) Bro- "bid. 

even again their Lords, in caſe they ſhould take from tben 

ſuch Goods as they have by Executorſhip. (4) A Villain ſigniſies (d) Ibid. nu. 68. 

in the Common Law a Bondman, and is the fame with Servus in | 

the Civil Law. Whereof there were two forts anciently in this 

Kingdom: The one a Villain in groſs, or one immediately bound 

to the Perſon of his Lord and his Heirs , the other a Villain Re- 

gardant to a Mannor, the ſame with Glebe Aſeriptitius in the | 

Civil Law; being bound to their Lord, as Members be 

ing or annexed to ſuch a Mannor , whereof the Lord is 1) Sir Tho.Smith in 

Owner, (1) Rep. hog. — 3. 


Nat. Bre. fol. 8. & 39. Vid. Bragt. cap. 6. nu. 4. & Tyraq. de Nobil. cap. 2. P. 14. nu 34. & 
lib. 2. cap. 10. nu. 3. | 


2. A Captive, during the time of his Captivity, cannot make 2 
a Teſtament 3 (e) yea, tho? he afterwards make an eſcape, yet the (e) L.ejus qui ff de 


Teſtament made during the Captivity is void; (f but if it were Jie 85 tbe 


made before his Captivity, then after his Eſcape or Enlargement it (f)Di& L.ejus qui. 
ſhall be as good in Law, as if he had not been Captive at all. (g) (g) L. ratioff. de 
Likewiſe he that is alive, and in Captivity (for the upholding of 2 * 


Win which he made in his Liberty) — ſeigned by a Legal Fiction to TONS * 
2 be 
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be dead the Hour before he became Captive 3 ſo that if he dic in- 

Captivity, yet is his Teſtament ſo before his Captivity, al- 

Iowed, and his Executor ſhall have all his Goods, as if he had 

(h) Liege Cornel. died the Day before his Captivity. (4) Or if he return from ſuch 

ff. de Teſta. Captivity, the Teſtament he made before his being Captive, is 

p conſerved Jure Poſtliminii; but if he die under Captivity, then 

(2) Inflit. Quib. Fiffione Legis Corneliæ. (2) Likewiſe if any Perſon be taken by a 

non eſt permiſſ. Pirate, Turk, I&%del, or Chriſtian, with whom open War is not 

2 N proclaimed; he ſo taken, remaineth a Free · man in Conſtruction of 

ee La as to Teſtability, 1 Capture 3 and there- 

uæſt. 25. fore his Teſtament made during ſuch Reſtraint ſhall be good (i) 

() L. qui a La» For ſuch Pirates and Sea Rovers, though Turks, the Law doth 
rronib. ff. de Teſt. qiſtinguiſſi from lawful Enemies. And therefore he that is only 
(3) Vaſa, Contro- under the Capture of ſuch Thieves and Robbers, may make his 
verſ. l 3. c. 103. nu. 1 Teſtament. (3) : | 

3. Perſons condemn'd to perpetual Impriſonment cannot make 

(x) Panor. in Rub. a Teſtament ; () but a Perſon impriſoned only for Debt, or the 

Extra. de Teſta. & like, is not thereby diſabled to make his Teſtament, (I) or is his 


Graf, Theſ. Com. . j j , 2 
Opin S Teſla 9.28 Teſtament void, except it he made in the favour of him at whoic 


2 WY . 
1) Ballin 11 Cod. Suit the Teſtator is impriſoned, on purpoſe to extart the ſame 
* 1005 frem him. (m) And although it is the more common and received 
prohib. nu. 5. Opinion, That a Perſon condemned to perpetual Impriſonment is 


(m) L. qui carce- it; i it in- 
— * nem! Inteſtable, (4) yet it is not ſo clear in the Law, as to render it in 


diſputable: For in this point it doth diſtinguiſh between Eccle- 
5 Galticks and Lay-Perſons, holding it true in the later, but other- 
(4) Tepar. tit. de wiſe in the former : (5) Others there are, that will not allow it 
TREE 8492." to be true in either; (6) and render a ſolid Reaſon ſor ſuch their 
yr mg Opinion : For (fay they) a Condemnation to perpetual Impri- 
(5) Jul. Clar. ibid. ſonment is contrary to the us Civile, (7) and expreſly prohibited 
& Grail. H Teſta» by the Civil Law 3 (8) whereby therefore ſuch are not prohibited 
mau. ** b. to make their Teſtaments, though by the Canon Law it is other- 
(0) Angel. Matt? wiſe inter Clericos. (9) Bat this Point ſeems to be beſt reſolved by 
Ci.r. dict. q. 23. him, who doth diſtinguiſh between ſuch Condemnation to 
(7) L. zur dam- tual Impriſonment, with a Confiſcation of their Goods and Chat- 
rum $lolent. tels, and ſuch Condemnation without ſuch Confiſcation ; hold- 
Cn Je Suc- ing, that in the former Caſe they are Inteſtable, otherwiſe in the 
cel. ab inteſt. in latter. (10) | 
Præf. num. 309. : 
(9) Capriol (10) Petr. Greg. lib. 42. cap. 8. nu. 12. 
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C H A p. | X. * | 1 fe e AH {0 
Of Women Covert. | 


ſ 


1. Women Covert Inteſtable as to Lands. | 

2. They are Inteſtable as to Goods without the Husband's Licenſe. 

3. They are Teſt able as to Chattels by Execntrixſhip. 

4. They are Teſtable as to things meerly in action, whereof they 
were not poſſeſſed during Coverture. 

5. Whether they may accept Executrixſhip without their Huſ- 
band's Conſent, or the Hushand Adminiſter in caſe of their 
Refuſal thereof. 1 

6. Caſes in the Law concerning this Subject. 


I, Hat Women Covert are Inteſtable for want of Freedom, is Ci) Stat. : 
T not ſuch a general Rule in Law as to exclude all Excepti- 2 * t 
ons. It is true, a married Woman cannot make her Teſtament of (b) Brook. A- 
any Lands, Tenements, or Hereditaments, (a) ſpecially ſhe can- dg. tit. Deviſe. 
| not deviſe the ſame to her Husband, (5) though ſhe were not (e) Arg; & ale. 
thereto conſirain'd by him, but would do it of her own accord 2 mod. 
freely and voluntarily, and though ſuch Teſtament were made **!ta. aft 
before her Marriage with ſuch Legatary-Husband. (c) And albeit (d) C. non firms- 


the Wife ſurvive the Husband, yet the Teſtament made during A Reg, jor 


Coverture is not good. (4) But yet if after her Husband's death Legat. 3. 

ſhe approve and confirm ſuch Teſtament, made under Coverture, (e) L. 1. $1. ff. 
then this new Conſent, or new Declaration of her Will makes the (f Lewid: | 1. 
Deviſe good. (e) Alſo, if the Teſtament were made before Marri- 2 ate — g 
age, and ſhe outlive her Husband, it ſhall be good. (f) Alſo, & Rigden. f 343. 
where Power of ſelling the Teſtator's Land is given to a Wife- (g) Stat. 10 H. 7. 
Executrix, there ſhe may ſcll even to her own Husband, (g) or to ©; 29: 


whom (he pleaſe, 7 (h) Bradt. de leg. 
2. Of Good: and Chattels the Wiſecannot make her Teſtament © 56. & Br, bt. 


without her Husband's Licenſe ; (4) for all the Goods and Chat- Deviſe, nu. 34. 
tels which the Wife had at the time of Marriage, (i) and all the Tad de Rep. 
Chattels real (if he ſurvive the Wife) belong unto the-Husband — ut 0 wi 
by virtue of the faid Marriage. (&) Vet by the Husband's Licenſe c. 5, 
ſbe may make her Teltainent even of his Goods, (I) yea, though (R Dr &Stud ibid. 
the Husband underſtand- not of his Wife's Will, yet if after Pro- (I) Lynwood. c. 
bate thereof made by the Executor, he deliver them the Goods de Pei vert. 
therein deviſed , he thereby ratifies the Teſtament, though he Pratt. Iz. © 26 K 
were not privy to the making thereof 3 (m) for the Goods being Bro: tit. Devile. 
once delivered by him, according to the Tenour of the Will, it is hu. 3.» 


then too late for hun to revoke the ſame ; (, Qgherwile, not- 2 Per yogi 
withltanding (u) Id. To 
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withſtanding his Licenſe given her to make a Will of his Goods, 
he may revoke the ſame at any time before the Probate thereof. (o) 
Or otherwiſe _— made her Will by her Husband's Licenſe, he 

may chuſe whether he will ſaffer it to be proved; for his Conſent 
is neceſſary as well to the Approbation as to the firſt making 

thereof. And this extends allo to the Goods which ſhe had in 
her own Right before Marriage, for thereby immediately all Chat- 

tels perſonal, and Goods movable, are ſo deveſted out of her into 

her Husband, that although ſhe ſurvive him, yet they return not 

to her again, but go to her Husband's Executor or Adminiſtra- 

tor, Therefore if the Wife by the Husband's Licenſe make a Te- 
ſtament of his Goods, he may notwithſtanding at any time before 
her death revoke it, or after her death before it be proved. But a 
Woman Sole after Contract for Marriage made by her, may be- 

fore Solemnization of ſuch Marriage make her Teſtament 3 for 

(1) Vid. Auderſ, 2 ſhe is not at all diſabled thereto by ſuch Contra. (1) But if ſhe 
4 12. 02, Cro.1, die under Coverture, ſuch Teſtament is void, unleſs the Husband 
£0. 27. Caſe Efon in her Life-time give his Conſent thereto, and after her Death 
verſ. Weed. ratifie it, by permitting the Probat thereof. But by his Conſent ſhe 
| may make him Executor of things in Action, as Debts, de bien: 

(2) Cro.3.fo. 106, ſport, before the Coverture, and the like. (2) And although the 
Johr 's verl. Rew. Wife makes her Will by the Husband's Licenſe , and with his 
Conſent ; yet if after her death, he enter a Caveat againſt the 

Probat thereof, or otherwiſe forbid the ſame, it is ſuch a Coun- 
termand of the Teſtament, as hath the effect of a Revocation in 

| Law : But if the Husband by Covenants be obliged to perform 

(3) Mich. 25, 26 his Wife's Will, ſuch Countermand as aforeſaid , will be a 
El. Swaleman mar- Breach of the Covenants, and his Bond may be ſued againſt 

ried to one Word. him. (3) 

3. Touching Goods which ſhe hath as Executrix to another, 

the Caſe is otherwiſe; for ſuch do (whether ſhe or her Husband 

live or die) ſtill remain in and to her only, whereof ſhe may make 

(q) Fitzh. Abridg, her Will without her Husband's Conſent, (p) and him, if ſhe 
tit Exec, nu 20. pleaſe, Executor; for otherwiſe he may not have them after his 
& Brook od. tit. Wife's Deceaſe, (q) becauſe of ſuch Goods (the Wie dying with- 
kit. Deviſe. c. B. out Will) the next of Kin to the Wife's Teſtator may take the Ad- 
fo, 97. & Stat. 12 miniſtration, as de bonis non Adminiſtratis. (r.) And here Note, 
H. 7.cap. 24 that though the Wiſe _ Executrix to another, may without 
w We fan her Husband's Licenſe make her Teſtament of ſuch Teſtator's 


Aol. par. 1. c. 3. Goods, yet ſhe may not bequeath them by Legacy without ma- 
(obe. os. king an Executor. (s) But if the Wife be made as well Lega- 


by ſu 4. 3 3 
n Executrix, and ſhe accept of the Teltator's Goods, not as 


Grinuby & Gran- Executrix, but as Legatary, in this caſe ſhe cannot diſpoſe of the 


ſaid Goods by Will or otherwiſe, without the Husband's Conſent 
for by accepting them as Legatary, (he makes them her own, and 
conſe · 


tham. fo, 525. 


1 et. 
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conſequently her Husbands. (t) And note further, that although (t) Tract. de Rep. 
the Wife being Exccutrix, may, without her Husband's Licenſe Ang. L 3. c. 6. 
make her A — Prnger ſhe who arg as 
Executrix, yet it a ariſing (during the Marriage) 
out of ſuch Goods ſhall accrue to her Husband, and not unto = 
ſelf as Executrix ; ſo that without her Husband's Approbation ſhe 
can make no Teſtament of ſuch fruits and profits ſo ariſing. () (u) Swinb. part a. 
And if it doth not appear whether the Wiſe accepted the fame as S9. nu. 21. & 
Executrix, or as Legatary, ſhe ſhall by the Laws of this Land, Net 3. 96: n. 17. 
(herein not agreeable to the Civil Law) be deemed and preſumed 
to have accepted the ſame as Executrix. (10) Queſt. The ground or (10) Plowd. in 
reaſon of ſuch preſumption ? For regularly, the preſumption of Cal.inter Paramor 
Law runs in favour of him to whom any thing is bequeathed ; # Herd & Dyer 
and it is more for the Parties Intereſt, to claim as a Legatary, than Elz. 77 
as an Executor, who is chargeable with Debts for what he receives ; 
under that Notion, which the other is not. : 

4. A Wife without her Husband's Licenſe or Conſent may make 
ge — of ſuch 8 1 whereof ſhe was not 
poſſeſſed during Marriage, and as to ſuch things ſhe may make her 
Husband Executor if the pleaſe. (x) And the Husband cannot (x) Bro. Abr. 
by Will bequeath or make an Executor of an Obligation which tit. Teſt. n. 1. 
he hath in Right of his Wife, nor of any other thing meerly in 12 Abr. tit. 
Action. (y) For Debts or things in Action are not deveſted out (y) Le Abr. Jer 
of the Woman into the Husband by Marriage, yet ſhe cannot Ciſes edit. 1 99. 
make an Executor thereof, without her Husband's Aſſent; (z,) incerto Au 
for during her Life he may receive them, or releaſe them, though 4: & 7 H. 6. 
after her death he ſhall not be entitled to them, unleſs his Wite (2) Ofc Erecut 
make him Executor thereof, or after her death he take the Admi- cap. 13. $1. 
niſtration of her Goods, whereby he then becomes liable for her 
Debts out of the ſame when he ſhall have received them. (a) And (a) Ibid. & 12 H. 
thus alſo Chattels real are not ſo deveſted out of the Woman into 7: fol. 22. 
the Husband by Marriage, but that ſhe ſurviving him, and no al- 
teration made of the Property in her Life-time by her Husband 
( who had then power to diſpoſe thereof, though not by Will ) 
they continue to her, and remain in her as before Marriage; (6) (h) Ib.Offic.Exec. 
yet ſuch a Woman in her Husband's Liſe- time could not without 
OO _ —＋ touching ſuch real Chattels, but he 

iving her, t the Operation of Law accrue unto 

him (c) Thus a Woman under Coverture, may make an Exe? * 
cutor as to the Goods and Chattels ſhe hath as Executrix to 
_ „without her —_— Licenſe , and all things ſhe 

t in Action » viz, Debts due unto her upon Obligations, 
and Specialties, made to her alone, before, or after her r 
nage. (1) 2 Bro. 

I 


J. As 
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J. As without the Husband's Conlent the Wife may not make 

| her Will, ſo likewiſe without his Conſent ſhe may not take 
(4) Ibid. cap. 16. her the Office of an Executrix : (4) But if once the Will be pro- 
Cr. ved, and the Execution theteof committed to the Wife, though 
againſt the Hushand's Mind {and Conſent, probably it may ſtand 
good. Alſo the Wife's Adminiſtring without the Husband's pri- 
. v.ty, though no Will be proved, will probably bar the Husband 
- as well as her ſelf from Pleading in any Suit commenced againſt 
them, that (he neither was Execatrix, nor ever adminiltred as 
Executrix. On the other lide, if a married Woman named Exe- 
cutrix, refuſe the Execution of the Will againſt her Husband's Mind 
and Detire, it is ſuppoſed the Law will not fix the Executrixſhip 
upon her againſt her Will; yet the Husband may Adminilter and 
(e) 33 H. C. c. 31. Prove the Will for his Wife. (e) Alſo if the Husband (no Will 
EY being proved) doth Adminiſter in his Wife's Right, but againſt her 
Will; this, notwithſtanding her Diſſent, will ſo bind her, that du- 
ring her Husband's Life ſhe can hardly decline the Executrix(hip ; 
for that by the Law of the Land ſhe cannot be ſued alone as 
Executrix, and being ſued with her Husband, ſhe muſt joyn in 
+ 4. Blea with him, whereby the Adminiſtration by her Husband will 
0 U Rot, 114. conclude her allo, (F) but not ſo after his death, for then ſhe may 
(s) x Etiz. Dyer rcfuſe. (g] In this point of the Wite's ability, or diſability, of ma- 
1666. king her Teſtament with, or without her Husband's Conſent, the 
0. ſeem to be ſomewhat divided in their Opinions, aud are at 
ſome variance: For ſome hold, That the Law, which ordains, 
That a Woman married may not make her Teſtament without 
(1) Alex. l. 2. her Husband's Content, is not of any force. (1) Whereas others 
Conſil. 155. * hold the contrary, and that that Law doth prevail. (2) So that in 
8 eee 1 uri this the Common Law is more clear and certain than the Civil Law 3 
part 1. $30. nu. het there is good Reaſon why it may be ſo, for each of theſe Laws 
183. proceeding according to the Maxims and Principles thereof reſpe- 
ctively, may vary in their Tenets ac.ordingly : And therefore the 
one holding the Husband and Wife, in molt Caſes, but as one Per- 
ſon, the other under diſtinct Notions, cannot centre in the ſame 
Point in other Matters as well as this, relating to their reſpective 

Powers and Intereſts. 5 

6. If a Feme Sole make a Will, and after take a Husband, the 
Cook 4. Part 61. ſame is a Revocation thereof: For the making of a Will is but 
in Forie and Hen the Inchoation or Inception thereof, which hath no effect *cill the 
_ 5 de. Leſtator's Death, becauſe Omne Teſt amentum morte conſummatum 
Ve. 2 = e#t, & voluntas eſt ambulatoria aſque ad extremum vitæ exitum : 
Teſtaments, And therefore it being no perſect Will when ſhe takes a Husband, 
and after Marriage, her Will being her Husbands, and ſubject to it 


by her — Husband, ſhe hath wholly revoked the Will for- 
© merly made by her. | 


1 


Debt 
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Debt upon an Obligation, the Condition was, Whereas the De- 
fendant had taken A. S. to Wife, who was a V Vidow, being poF- 
ſeſs d of divers Goods; if he would permit his faid V Vife xo make 
dl mats wwe ies ſo much as ſhe would, not ex- 
ceeding fifty Pound, nn 
c. The Defendant pleaded, that ſhe did not make a VVill; where- 
upon Iſſe was joyned 3 it was found, that ſhe made a VVill, and 
thereby diſpoſed of divers Legacies, not exceeding fifty 
but that ſhe was a Feme Covert at the time of the making of the 
Wilt: In this Caſe it was adjudged for the Plaintiff. For, al- 
though ſhe being a Feme Covert, could not in Law be permitted 
to make a VVill to diſpoſe of any Goods without the Husbands 
aſſent; yet it is a VVill within the intent of the Condition; for it 


Mich. 5 Car. in 
B. R. Mariot 


was in the intent of the Condition, That ſhe ſhould make a VVill , Kingman's 
to that purpoſe, notwithſtanding the Coyerture ; and it is but Ceſe. Cro. 1. 


her appoi t, which the Husband by his Obligation is bound rb 


59. and 


21 
to perform; and the finding that ſhe was a Feme Covert, was not — * Abridg. 


erb. Wills 


in this Caſe material. f Teſtament. 


If a Feme Covert make a Teſtament, and deviſe Goods to an- 
other, and the Husband after her death deliver the Goods to the 
Deviſce accordingly, it will bind him. | 


26 Ed. 3. 71. 
Rolles Abridg. 


tit. Deviſe G. 


A Defendent Covenanted by Indenture with the Plaintiff, That paſch. 26. Eliz. c 
whereas he intended to marry E. S. a Widow, That he would B. Eften verſ. 
— all the Legacies which ſhe by her Laſt· VVill in writing, bear- % Cro par. 3. 


date 1 Mey, 20 Elix. did give and bequeath, and was bound 
by Obligation to perform the Covenants in the Indenture. In 
Debt upon the Obligation the Defendant pleaded, that after the 
making of the VVill and the Obligation, he intermarried with the 
faid E. S. which Marriage continued till her death; ſo the Will 
and Deviſe of E S. was void, and demanded Judgment, &c. 
And it was adjudged that the Plaintiff ſhould recover. For not- 
withſtanding it was not a VVill to all intents and purpoſes, yet 
the Indenture referreth to that which did bear the name of a VVill: 
And although it was not a VVill indeed, it was not material. 
A Feme Covert Executrix may without her Husbands conſent 
make an Executor of thoſe ſhe hath as Executrix. Like- 
. the things in Action due to 


A VVoman Covert may make a Teſtament, if her Husband agree 
to it after her death. And ſuch, albeit ſhe be an Executrix, can- 
not Deviſe any of the Goods ſhe hath as Executrix, without her 
Husbands conſent or his a t to it afterwards; yet (he may 
make an Executor thereot without his conſent. Likewiſe a Feme 
Covert cannot Deviſe things in Action which ſhe hath, without 
the conſent and agreement of her (aid Husband. 


F If 


9 


Mich. 8. Jac. B. 
Graunt's Caſe, 
per Curiam. Roll. 
Abridg. tit. De- 
viſe. 

Ipid. Roll. Abr. 
tit. Deviſe. 
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Roll. Abridg, If a Woman Covert die Inteſtate, Adminiſtration may | be com- 

tit. Executor. E. mitted of her Goods; for poiſibly ſhe had things in Action, which 
are not given by the Law to her Husband. D. 8 Eliz. 251. 90. 
Amit. | | 


1. 


CHAP. XI. 


Of Perſons Inteſtable by reaſon or for want of their 
principal Senſes. 


1. In what Caſes perſons Deaf, Dumb or Blind may make their 
Teſtaments or not. 
2. How far Teſtaments begun, but not finiſhed, may be good, 
or not. | . 

wh hr x 1. UI chat is both Deaf and Dumb by Nature, can make no Te- 
poll. & F. item ſtament or Laſt- Will, (a) except it may appear upon good 
Surdus. Inſt. and ſufficient ground that he doth underſtand what a Tedasent 
Con en . means, and alſo that he hath Animum Teſtandi; for if ſo, then 
to) Decius in be may by plain Gigniticative tokens and ſigns declare his Teſta- 
dict 1. difcretis, ment. (b.) But in caſe he Deaf and Dumb only by accident, he 
& Tyraq. de Pri- may (if he be able) write his Teſtament with his own hands; 
8 a 7 C- 9: (c) or otherwiſe, not being able to write, yet having underſtand- 
e, inſt. quib. ing, he may, as the other, make his Will by ſigns, elſe not at all. 
non eſt pzrmill, (d) Such as are only Deaf and not Dumb, may make their Teſta- 
tac. fac. teſta. ments. (e) Alſo ſuch as are Dumb, and not Deaf, may write their 
= Sn & Tyr. own Teltaments if they can, otherwiſe they may make them by 
(e) Mynſing. in 890d and ſufficient ſigns well known to the Witneſſes then pre- 
dict. S. item t. (f) Allo a Blind may make a Nuncupat i ve Teftament be- 
Surdus, fore a ſufficient number of Witneſſes, but not a written Teſta- 
2 dict. ment, unleſs the ſame being read to him before Witneſſes, he in 
(s) DD. in1, their preſence acknowledge the ſame for his Laſt-Will and Teſta- 
conſultiſſima ment: So that the bare acknowledging thereof to be his Laſt- 
Cod. qui teſta. Will, without hearing the fame read unto him, is not ſuffici- 

tac. poll ent. (g) | 
2. Teſtaments begun, but not hniſhed, may be good or not, 
as they vary in their Circumſtances: For if whilſt the Teſtator 
is making of his Will, purpoſing and intending to proceed on far- 
ther therein, by adding, diminiſhing or altering, he be ſuddenly 
{urpriz'd with ſome violent ſickneſs or Infanity of mind, where- 
by he cannot proceed in his intended Will, but is enforced to 
give it over, pollibly in the midit thereof, and fo dies: In tis 
Cale 


A— — 2 — 
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void. (1) But yet if a man wag 
and maketh ſome perfect Deviſes to oue on more, and then of Sect 309. Co. 3. 
himſelf, or voluntarily, gives over until another time: Or ii a 

man make a perſect Deviſe to one, and then dies before he can : 
make any ether Devſe 10 thr, ic ſes. thee dal be bei f) Brom. 
Wille for fo euch as io done, G 
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CHAP. XII. X 
Of Perfons Inteſtable by reaſon of ſome Criminal Before the Ward 
Convictions. Was gone too far 
om its primitiye 
1. Traytors Þnteftable Ne fre the time of ay Crime committed, Cd, _ 
2, —— nat Inteſtable before Convictiom. | | » when Debauchery 
3. Hereticks 3 till they reclaim thew Horde * war uo Vertue, wr 
4. Apoltates Inteſt «ble. | — we tn 
5. Inceſtuous Inteſtable, ſaving to their Pets and Children were Teſtable, as _ 
6. Sodomites are Inteſtable. to the making or 
7. Self. Murtherers Inteſt able under Linvitations, | proving of a Hl. 


8. Out. Laws and Excommunicates not abſolutely Inteftable, | 7; 35 Pas _ 
9. Out: laury in an Inteſtate, no good Plea in Bar to @ Greds- ta. — 
tors Action againſt bis Adminiſtrator, Tarts Fi ; 8 ——— 

I. tors are Inteſtable, for they loſe both their Lives, Lands **** condermed, his 

1 ˙ 2 Goods, whereof they were | at the time of the ere 
Treaſon committed,. or at any time a (a) Inſomuch, that capicali, non im- 
Traytors are Inteſtable, not only from the time of their Con rune quis facere 
viction, but alſo from the time of the Crime committed: So that Pete Rob. Lf 
the Teſtament before made, doth by reaſon. of the Conviction E du te quis 
become void, both in reſpect of and allo. of Lands, Law | 
ments and Hereditaments, (b) Howbeit a Traytor«that is pardons Where . 
ed and reſtored, may make his Teſtament. (c) 1 Neither ſhall ſuch Oe 
Goods as the Traytor hath as Executor to another be forfeited 3 u. 
whence it follows, that of ſuch Goods he may make his Teſta- (3) Star. 5. Ed. 6. 
ment which alſo extends to perſons Qut-law'd for Debt, alſo to cap 11. 
perſous attainted or convicted of Felony. (4) (b) Srar. ibid, & 


D. in j nemo de 
OL 7. 6 0d bog. Jul Majet, 31. n Teſt. & Stat. 1 R. 3. 1 


L. i quis F. quatenus IK goon tis. 1 P NE. 
ges — ame 7: 11 en 4 Noe. tit. dela 


Sur. 32. H.6.cap. 34. 


F 2 2, Felms 
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GG) Elz. An. 5. 2. Felons are likewiſe Inteſtable being lawfully convicted, for 
cap. iq. and terms of the Law hath otherwiſe diſpoſed of their Lands and Goods: Ce) 
Lev. verb. wich But if a Man be only indicted of Felony, and die before bis Con- 

(F) Stat. 1. Ried eickion or Atrainder, he may make his Teſtament both of Goods 
(a) Br. & Stud. and Lands: (F, Or being Indicted, and thereon Arraigned, ſtands 

I. 2. c. 41. Mute and and will not anſwer; in this Caſe he forfeits 
(b) Quia non oz Only his Goods, (g) and therefore may make a Teſtament of his 
prohiberue quod Lands, (b) And here note, that in reſpeRt of a Felons Lands,the 


(3) Perk. tit. time of the Fact committed is to be reſpected, but in reſpect of 


Grants. fol. 6. his Goods the time of his Judgment; (i) So that he loſeth his 
—— — *- Lands from the time of committing the Fact, but his Goods only 


& 103, 113. 117. from the time of Conviction, inſomuch, that at any time before 

8 Cowats Inftir. his Conviction he may bequeath, ſell, or otherwiſe alienate his 

jur. Ang. lib. 2. Goods and Chattels. (&) Howbeit if he make his Teſtament be- 

tir. 12. §. 3. fore his Condemnation, it will be fruſtrated and prevented by his 

2 N Jags (1) So that the Teſtament of a Felon convicted is 
voi 


Extr. & Jul. cla. „though he be never executed; void, even by force of the | 
C. reſta | Condemnation m) unleſs he afterwards doth obtain his pardon. (n) 
m) Ib. & Graf. 80 that 


perſons Attainted or Convict, though during their Diſ- 
8 8 3 abilities they cannot make any Teſtament, nor conſequently any 
3 118. 1. Executors, becauſe they die not poſſeſt of any Goods in their own 
86. n. 18. . . right, yet they may be Executors to others: And as ſuch, and as 
§. 1. nu. 165. l. 4. to the Goods they have only as ſuch, they may diſpoſe thereof by 
1. 17. C de Here their Laſt-· Wills; and of ſuch Goods they may make Executors, 
(0 Dif. 1 ſi quis. and may alſo maintain a Writ of Errour to Reverſe a Judgment 
8 quantus. given againſt the Teſtator. 1) But Goods taken away from 
(1) Adjudg. 33. a perſon Attainted or Convicted by a Treſpaſſer cannot be recover- 
3 - — 3 by any ne lu nch commenced by his Executor, becauſe 
Abride. 8:0. the Property thereof in right (till apperta ming to ſuch perſon At- 
on 75 10 J alltel re Crab they are forfeited by the - Out- 
(o) Auth. Cre. lawry of him from whom they were ſo in the way of a Treſpaſs 
— 7 — wrongfully taken. 
et Je Hleret. & 3. Hereticks, if they be Convicted, or publickly Excommuni- 
Vaſq. Bart. & alii cated, cannot make a Teſtament of their Goods and Chattels: (o) 
in dict. Auth. + But if they redaim their Herelie, they are not Inteſtable. Here- 
| 8 & Te Hels take their Demonſtration from the Pertinaciouſneſs of their 
2 mes q 29. Opinion 3 and being Condemn'd or Convicted of Hereſie, are both 


fi 
& Valq. De Succ. by the Civil and Canon Law as well Incodicillable as Inteſtable 
progr. . 3 S. 15 (1) yea, though ſuch a Teſtator could pretend therein to the Privi-? 
nu. 165. I. 4. J. 17. 


r cats ledge of the 7 Militare, (2) or the Teſtament it ſelf were made 
7 71. ul de in Pios uſur, or for the benefit of the Teſtators own Children: (3) 
Heret. L ult. c. But that is to be underſtood only of ſuch of his Children as are 
de Teſt. Milit. aſſe Heretical, and not to be extended to ſuch of them as are Or- 
(3) Valg. ib. thodox (4 Nor to Schiſmaticks,who retaining the Judgment and 


o Reu ſner. de 


Teſta. p. 2. c. 46. Doctrine of the Church, depart only iroin the Communion thereof. 
nu 20. 4. Apoſtates 
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4. Apoſt ates, or they who do wholly renounce the Chriſtian - zh 
Faith which once they did profeſs, and do become Jews, Turks, 
or Infidels, are worthily excluded by the Law from being capable 
of making a Laſt· Will or Teſtament. (y) Such Apoſtares contract- (p) L. 1,2,3. C de 
ing to themſelves the guilt of Treaſon againſt the Hag beſt Majeſty, Apolt. & Sum. 
are not only Inteſtable, but by the Civil Law may at any time — 3 
within five years next after their death, be thereof Convicted and N 
Condemn'd per viam Accaſations. (5) (s) L. 2. c. de 
5 Inceſtuows perſons are prohibited to dipole of any Goods or *Poſtar. 
Chattels by Will, faving to their Children begotten in Marriage, 
that is, in lawful Marriage 3 or to their Parents, Brothers, Siſters, 
1 Where 3 underſtand all of each (4) T. ſi quis . 
aſcending 3 Children e . nuptiis. 
in the ſame Line deſcending, ) eee Accurſ "Bald. 
6. Sodomites, or ſuch as are guilty of that wicked and abomi- 5 
nable Sin againſt Nature, mention'd in the Holy Scripture, (ſy as (1 Gen. c. 19. 
inteſtible, and prohibited to bequeath their Goods or Chatiels. (r) (t) Spec. de Inſt. 
7. Self-murtberers, or ſuch as wilfully deſtroy themſelves, are edit. F. Cempen- 
Inteſtable ; (#) nor can they make any Bequeſt of their Goods, for 4001 28 
they are all Confiſcate. (w) Yet there are thoſe who diſtinguiſh 5. bale pr 
between the kinds, or rather the occaſions of Self-murther 3 wiz. I 2+ C. qui 
1. That which is occaſioned through the fear of execution of a ***: fac. poll. 
Judgment of Condemnation. 2. That which is occaſioned (9) 419. de 
through a tired ſenſe of a long, tedious and irkſorn life. 3. That 1.5. b. nu. . & 
which is Ooccaſioned through the pain and violence of ſome Di- Bract Ls at 
ſeale. In che firſt Caſe it is ſaid, they loſe, like other Felons, both i © 7. 
Lands and Chattels; in the ſecond, Chattels only; in the third, 
neither Lands nor Chattels. (x) Notwithſtanding which Diſtin- (x) Flera. c. 36 
Con, the Law is taken to be, That a Fel de ſe can make no Te. in princip, 
ſtament of his Goods and Chattels, but of his Lands he may. (6) (6) 5 & 6 Ed. 6. 
8. Our-lewed perſons, though not out-lawed but in an Action 26, i. 288. 
perſonal, forſeit all their Goods and Chattels, (y) and therefore (y) Dr. & Stud. 
cannot make any Teſtament thereof. (z) But the Out-lawed for If 2. c. 3- and terms 
Felony, forfeiting their Lands as well as their Goods and Chattels, 7 Lr. verb ut- 
cannot make any Teſtament of either. (e) Though the Out-lawed (Fj, 
only in an action perſonal may make his Teſtament of his . 
yet not ſo of his Goods and Chattels. And as for Excommunicete Stu. I. 1K 16. 
perſons, if they be excommunicated for Herefie, or other cauſe (.) Tran ler. 
which renders them in it ſelf legally inteſtable, in ſuch cauſe they 8 
. make a Teſtament 3 otherwiſe it is for the moſt part held | 
uo may. () And although perſons Excommunicate, Hereticks, 2 
arers, Inceſtuous perſons, Sodomites, Libellers, aud ſuch like, (©) Swinb part. 
are Inteſtable by the Civil Law, yet at the Common Law the ( , "Firs | 
Teltaments of ſuch perſons (at leaſt for their Lands) are, or 2 
may be good. (1) And if an Excommunicate perfon be made -*&. 496. 
Executor, 


— 
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Executor, he cannot (the Excommunication depending) com- 

mence or proſecute any Suit or Action for his Teltators Goods: 

Yet this doth not null his Executorſhip, or quite deſtroy the Acti- 

(4) 42 E. 3.13. on, but only ſuſpends it until his Abſolution. (2) And again, 

| as to the perſon Out-lawed, it hath been a queſtion nded, 

but not reſolved, VVhether by the Qut-lawry of the tee, be- 

fore the Executors Aſſent, the thing bequeathed him be forfeic- 

ed? The Preſumption in Law feems to be full for the Nega- 

tive; for that before the Executors Aſſent , the Legatee, though 

he may have a title to, yet hath no Legal intereſt in the thing 

«= vga nor without ſuch Aſſent is the Property thereof al- 

tered, e | - 

9. An Action of Debt was. brought againſt -F. S. as Admini- 

ſtrator of 7. D. The Defendant pleaded, that the Inteſtate was 

Out-lawed at the Suit of F. N. after Judgment; and fo being 

Out- lawed, died Inteſtate. It was reſolved, That the Plea was 

not good; for it is but a Plea by. Implication, that he hath not 

(c) Vid. 37. H. 6. any Goods, and fo but Argumentative. (c) And Trin. 37. Eliz. 

27, by Priſoit. acc. in C. B. Rot. 2954. Volley and Bradwel's Caſe was vouched to 

(d) Mich. 26 Jac. be adjudged accordingly 3 and therefore the Court upon the view 
in C B. Bullen & e er s 8 : — 

Gervis Caſe. of the Record in Molley's Caſe gave judgment, that in the prin- 

Hutton. 53. cipal Caſe it was no Plea. (d) 

; If debt be brought againſt an Executor, and he pleadeth, That 
his Teſtator was, and died Out-lawed 3 it was holden in that cafe, 
that this doth not prove a Nullity of the Will, for then he might 
have pleaded, that he was never Executor; but it tends only ro 
this, that no Goods did come to his hands for ſatisfaction of the 
Teſtators Debt, by reaſon of the Out-lawry. (e) 

A man Out-lawed to a perſonal Action may make Executors ; 
33. H. 6. 29. acc. for he may have Debts upon Contract, which are not forfeited to 
— + Hugh Abridg. the King. Conſequently, for the fame reaſon Adminifiration- of 
Teftaments. ch a man's s may be granted. 

Mich 43, 44.Eliz. If an Exigent for Felony be awarded againſt a man, whereby he 
B. R. inter Shaw loſes all his Goods, yet he make Executors to reverſe it, for there 
de Cuttereſſe per he is not attainted : So Adminiſtration of ſuch a man's Goods 


curiam. Roll. 


Abridg, tit. Exec. may be alſo granted. 


Co. 5.Marſhes 
Caſe. 111. Rol. ib. 


(e) Vid. 49. E. z. 
5. 29. Aft 63. : 


CHAP. 


NY ws lth. 
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CHAP. XII. 
Of Conditional Teſtaments. 


tr. When @ Teſtament may be ſaid to be Conditional. 
2. VV hat words ſufficient to expreſs or imply a Condition, 
3. The difference between Conditio and Modus. 


1. HE Teſtament may then be ſaid to be Conditional, when 
the Executor is therein Conditionally aſſigned and ap- 
pointed, for the Aſſignation of the Executor is the Life and Soul 
of the Teſtament, Now the Aſſignation of the Executor is condi- 
tional, when ſuch a ſuſpenſive quality is added thereto, as thereby 
the effect of the Diſpoſition is for the time impeded, and dependeth (4) Sichard. in 
on ſome future — 4 8 a Io * gr = Rub. 2 laſt & 
Authority which was given by the firſt part of t ill, is void: Sub. Cinu 1. 8. 
As to == two Executors, provided that one of them ſhall not nyo — 
Adminiſter. (1.) But a meer Demonſtration (which refers to the 4.46. 
time preſent or paſt, as Condition doth to the future) though (1 Dyer. 4. vid. 
in it (elf a falſe Demonſtration of the perſon appointed Executor, Cro. 2. 697. 
doth not vitiate either Teſtament or the Executorſhip : And J Veil Hinde. 
- therefore.if a Teſtator ſaith, I appoint my Son Thomas, who was 
lately married, to be my ſole Executor, Thomas (hall be his Exe- (z) $ Falfa. In- 
cutor, though he were never married. (2) thr. de Legat. 
2. Many and divers are the words which do expreſs or imply 
a Condition in a Laſt-Will or Teſtament, whereby the Teſtament 
it ſelf, or the Diſpoſition of the Teſtator, therein becomes condi- 
tional. Such are the words following ; viz. | if, when, whiles, 
which, what Perſon, who, whoſoever, and ſometime the Abla- 
tive Caſe abſolute.) Alſo theſe words following, viz. | except, 
unleſs, otherwiſe, until, whenſoever, as much as, in as much as, for 
as much as, ſeeing that, to which end, to the end that, for this 
purpoſe, fo far as, ſo long as; | alſo Prepoſitions, when they ſerve 
to, or govern the Accuſative Caſe as. | By and To; | yea and when (b) Bart. in. L. f 
they govern the Ablative Caſe; as, [With, ] if it ſo appears to be 47 condtionib & 
the Teſtators meaning. And in a word, every part of Speech Demonſtrat. & 
whatſoever it be, that ſuſpendeth the Diſpotition of the Teſtator in Manr. de ConjeR. 
expectation of ſome future event, doth either expreſs or imply a =_ chen 
Condition. (5) ä ubi ſupra. C. nu. 
Succeſſu ſſ. lib. 3. $ 29. nu. 3. in fine. & Barr. 1. ſi Titio. 3 ce- 
f lib. z. . Nu. 3. 1. ſi Tirio. 6 
dit. & L. k ina Ser rum ff. te Pan of & Rippa in l. C:arurio if de _ & — il. 9 
160, 161. & Dyer fol. 74. nu. 16. & Alex. Conſil. 185. lib. 2. 
3. Comdits 


, 
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Condints is an annexed Qualicy,which ſo long ast dependeth 
(c) Bald. & Sich- ee, hindereth the effect of the Bienen (c) And Mo- 


ard in Rub. C. de 


8 du is a Moderation whereby a charge or burthen is impoſed by the 
_ Teftator in reſpect of ſome commodity, which hinders TS the 
effect of the Diſpoſition in ſo ſtrict and exact a manner as Conditio - 

doth. And as Conditio is commonly known by the word It,] {6 

(4) Bart in l. Aodus for the moſt part is known by the words [ So that. 4 I do 
guib. dieb. $. Ter- appoint A. B. my Executor, So that he gives 50 J. to C. D. This 
milius ff. de Cond. is only a Mcdas. I appoint him my Executor, F he give the other 
Demon. 50 J. That is Conditio. (3) And albeit the Teſtator thould add a 
G) „ I e Conditio to the Moda, and ſay I appoint A. B. my Executor up- 


De manum. teſt. on Condition, That he pay 50 l. to C. D. yet in that Caſe it is 


(4) Gomez. Var. but Moda, and not Conditio. (4) 
Reſol. to. 1. c. 12. 


nu. 70. DD. Com- | | 
muniter. a . e | 
CN AT. ATV; 
Of the ſeveral kinds of Conditions incident to 
Teſtaments. 


1. The diſtinction of Conditions. 

2. The Law of Poſſible Conditions. 

3. The Law of Arbitrary, Caſual, and mixt Conditions, 

4. The Law of Affirmative and Negative Conditions. 

5. Conditions Impoſſible, Unlawful and Captious, are inffe- 
ctual. 


ua 
6. Neceſſary Conditions, of no force in Law. 


1. S many and various are the words and expreſſions which 

A are as the Signs and Land-marks of a Condition : Sono 

leſs manifold are the Diviſions and Subdiviſions in the Law of 

Conditions themſelves : But as to our purpoſe, we ſhall content 

our {elves with a few, and reduce them all to theſe following 

vix. Conditions are either, 1. Poſſible, and they are either Caſual, 

Arbitrary, or mixt; which conſiſt either in Chancing, Giving, or 

Doing, and are either Affirmative or Negative. Or, 2. Impoſſible, 

either in reſpect of Nature, of Law, of Perſons, or of Contrariety. 

Or, 3. Neceſſary, and that in reſpect either of Fa#, or of Law. 

And thus all Conditions relating to this ſubject may be reduced 

| to one of theſe three Heads, wiz. either Poſſible, Impoſſible, or Ne- 

(a) Sichard. in eſſary. (a) As for Captious and Unlawful Conditions, they fall 
dict. Rub. in Conſtruction of Law ond the ſecond head of this Diſtin- 
cC.tion. A Condition, properly fo taken, reſpects the time to 

come; 


* 
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come 3 improperly the time preſent or — 
I — — 
_— ſomething that may, or may a 1 ** us 2 to (1) L. cum. ad 
no Contingency either in Subſtance or Ci ſubject to preſens. & U iraq; 
properly be termed a Condition: ircumſtancr, it cannot E fi certum per 
rey te temas Gant: And Gel File be 1 
riff ten days followin Sire a Legacy of 100 J. if the Sun 1 
35 ys following next after his the Teſtators death, the E conferidendo. C. 
though op wy x ana ſimple, and not conditional (2) 4% Cant 0 
And the Law rejechs | to appear or ſhine in all that time, P.. Preg. | de. 
Fae "age J ach Conditions as relate to any thing Poenis. nu. 24, 2 
fore time paſt or preſent, that never could be true : Ana thing (3) Per. Stella. + 
— wo * the Teſtator make A. B. his Executor, if th 2 1 Auguri- 
maki —＋ Daughter _— to be then alive at the ti * f. de = G. 
in 5 Will, and the eltator never had any Da 6 of gar. nu. — 
of 8 2 remains valid, and = Col 100 — 1 4. de 
ble. (3) effect, than Conditions that are Impoſ/i- dit. & | er 
2. Poſſible Conditions muſt firſt be accompliſhed — itio Legato 
m take place, ( b) unleſs it ſticks not with, nor are the effect — 
the party on whom the Condition lies, wherefore Ch Condi to quando non ſtat 
eee N 
edas accompliſhed, eſpecaly if he Condition be rb — dur. 5 C bf 
conpliſied. : 8 - why the ſame is not i000 wy 8 die Leg. 
ny be to whom ix be perform th impediment ter: Craven fp. 

e (4) And here note, that every Poflible Cond: pediment there- 3 filio. ff. de 
preciſely obſerved ndition ought to be J 1. nu. 263. 
f or performed ; neither is it ſuffici de (J Chriſtoph. d 
ome caſes, to accompliſh the ſame by an 1 cient, ſave in Caſtell. ſup. I. 5 
S (c) unlek it may appear Solur. Martim 

tor did more 4 the end than IEG: ION (c) Gloſs & DD 
in J. ft J 


4 . 
(4) or unleſs the party in whoſe favour ſuch Condition was made C. d 2 hered 
In ubſ. 


doth conſent unto other 

unto other means; (e) or unleſs iti 

— 4 is diſpoſed is Pios Uſu:, map pos ao * 222 = 

ren Pio. 5 . the preciſe form which is preſcribed 44 Nu. de td - 
— gu 2 are to be perſormed in RE ga (a) Sino. ds 3- 
to the Act of Perfo orms, (5) except in certain caſes mo 1 
as are preſcribed in Coles. in which Caſe, other meaus than loch fol Arte 8 
| bed means, ws. if they are equivalent to the preſcri (5) L Maite! 

Law. (6) And 7 Equivalency contains the ſame Reaſc 5 Ar f. de 
That when i nd whereas it is true in Law what hath be r 
when it doth not ſtand by hi cen ſaid, (6) Fectun. Gar- 

taineth, whereſe him to whom the Condition ap- cin 10 quid 
E bes- eſore the Condition is not pertormed, it ought & ranram . 6K. 
and in truth it part accounted as accompliſhed, (f) though — * de Lib. & Poſthum. 

nerally t it remains unaccompliſhed: And whereas thi ray er 
— Bong 83 0 ition is meerly Arbitrary b „ 

| tion was injoyn'd not in kuk 3 (g) L. 2 
G - Fr ondit F. 1. ff. de 

Ore Condit. Inſtit. 
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10 ſore the Condition is not accompliſhed 3 fo as that an Impedi- 
| (4) DD. in I quod Ment ſhall be (aid to excuſe a man from delay in the matter of 

reſt. ff. ſi cert. pet performance of Conditions: () Yet notwithſtanding all this, when 


(i) Gloſſ. & DD. the Impediment may be foreſeen and prevented, ſuch ment 
ibid. & Zaſ. in]. ſhall not excuſe him who doth not avoid the ſame. Ci) But when 
ET SAllud. the lmpediment of performing a Condition doth from the 
Obligat. Teſtator himſelf, then the Condition is reputed for compleat, 


(k) DD. in l. mi- though not accompliſhed ; and in that caſe it ſhall prejudice nei- 
Jires. $. ult.ad ther the Executor nor the Legatary. (&) In like manner, when the 
Leg, Jul-de l. n Impediment doth proceed from a third perſon, the Condition s 
teſt. ff de Cond. to be accounted in Law for accompliſhed, (I) unleſs ſuch third per- 
& Demon. ſon were ignorant of the Teſtators Will. () But when the perfor- 


(m) Mantic. 1.11. mance of a Condition is hindered by the Will and Providence of 


tit. 16. nu. 22. 


; God, there the Law doth not allow any feigned performance, (n) 
8 „ ome except it be in favour of Liberty from Bondage (o) or Alimenta- 
tem. ff. de Ma» tion, or ad pias cauſas, (p) or except the Qualification be not 
(90 T 5 Conditional, but only Modal. (4 
Frjvilpiz Ce. c. 37, (4) Graſs. Theſ. Com. Op. $. Legar. 9. 58. 


3. Arbitrary Conditions, that is, ſuch as conſiſt in his power on 
C's fr whom they are impoſed, ought not to be performed till aftet the 
& l. ſi quis hzre- Teſtators death, (r) unleſs the Condition be ſuch as cannot be 


der. Ce Inſtit. iterated 3 for in that caſe it is ſufficient that the ſame was perform- 
: Subſtir. 


9 dam bad © in the Teſtators life-time, even before the making of the Teſta- 
Oi Een lie ment; (Y) or unleſs the Condition be referred to the time paſt. 
F ibid. (t) Alſo an Arbitrary Condition impoſed upon an Executor, may 
(t) L. ralis. ff ib. be performed at any time during the Executors life, and he mean- 
ns L. ſi quis * whiles enjoy the Executorſhip, () This holds true, unleſs the 
ee, ke Judge aſſign a certain competent time for the performance there- 
(w) Bart. Bald, of; upon default whereof Adminiſtration may be committed as 
& Paul. de Caſtro. of one dying Inteſtate, till the Condition be performed : () But 
- 74 I. fi quis. if ſuch Condition doth appertain to a Legatary, then it muſt be 
(x) 8 performed ſo ſoon as converiently he may, or elſe the Legacy is 
tio ff de Cond. loſt, (x) unleſs the Legatary were ignorant of ſuch Condition or 
& Demon. Legacy; for in that caſe no prejudice ſhall accrew to him by 
(y) Bald. 1 reaſon of ſuch ignorance. (y) And it is ſufficient for the obtaining 
ve Inſt. Se Sublk. the effect of a Condition; that the ſaid Condition was once ac- 
(2) Bart. in l. compliſhed, though it doth not continue ſo. (x) 235 
Subſtir. f. de Arbitrary Conditions (as aſoreſaid) are not regularly performable 
vulg. Subſtit. till after the Teſtators death, yet Conditions not Arbitrary, but 
(a) Fa N Caſual or mixt, are accounted as accompliſhed, though perſormed 
fi quis hæred. C. before the making of the Teſtament, provided the Teſtator were 
de Inft. & Subſlic. ignorant thereof: (e) But if the Teſtatot were not ignorant ber, 
(v) L. f ita Ser» of at the making of the Teſtament, then it is otherwiſe, and 
prum f. de Legib- the Condition remaitis to be performed, (b) For when the Con- 


+ n 
9 & 
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dition is meerly Caſual, the ſame is neither accounted for accom- 2 
pliſhed nor extant in ption or fiction of Law, neither for 
unaccompliſhed or » until the actual event of the ſame 
Condition duth fuſt come to pals. (e) Indeed an Arbitrary Con- () L. unies 8 
dition is divers times accounted-for accompliſhed in Law, though fin autem. C. de 
not in Fact: But a Gaſual Condition is not accounted for ac- Cad. tol. 
compliſhed or extant in Law, unleſs the {ame be accompliſhed in 
fact alſo. (4) And ſuch muſt be accompliſhed, before a Legacy (a) Ibidem. 
can be due; 2 3 gp —_ before the ac- 
compliſhment of ſuch Caf itions, is quite loſt, 
and cannot be pn dns ya the Executors or 24 of 1 80 
ſuch Legatary. (e) And in mint Conditions it is in this Caſe as in (e) L. liber. C. fi 
Conditions that are meerly Caſual. (F) But Arbitrary Conditions ita ff de hæred. 
are ſuch as meerly depend on the power of him to wham they inſti tuen 
are injoyn'd, and d not on the Power or Fact of any other br > _ 
on, nor are ſubject to any Incidents of Chance or Fortune : (7 ) 88 
or which reaſon, that Condition is not accounted Arbitrary, whoſe (5) Mar. Salom. 
event may be impeded by ſeveral Fortuitous Caſualties. (8) in $ fi ejus qui l. 
4. Again, of the Poſſible Conditions, ſome be Affirmative, C Rg. f de 
ſome Negative: When the Condition is ffir mat ive, the Executor (, a 
or tary cannot obtain the Executorſhip or Legacy, fo long as ff de * þ 
the Poſſible Affirmative Condition dependeth unfulfilled, though ſtituend. 
they ſhould put in ſufficient Bond to make Reſtitution, in Caſe | 
Condition ſhould be deficient, (g) unleſs ſuch Affirmative Condition (s) LJ. Meche. f 
eee een Ln 
me or Giving 3 or when the Diſpoſition is not made ſub Condi- Socrus. ff. ibid. 
tione, but ſub Modo only : (i) But when the Condition is Nega- (3) L. 1. c. de his 
tive, the party on whom the Condition lies may be admitted to my ſub modo 
the effect of the Condition in the mean time, or during the depen- | 
dance of ſuch Negative Condition, he firſt entring into Bond or 
Caution to — in cate the Condition be not perfor- 
med. (&) For if the Condition be Negative, conſiſting in not Po- (k) L. Mutian. f. 
ing of ſome thing, and cannot be pertormed ſo long as the perſon —— 
liveth, on whom it was impoſed, then may he obtain the Legacy, 
by giving in Caution to accompliſh the Conditionzor not todo that 
which by the Condition was prohibited, otherwiſe, in default 
thereof, to make full Reſtitution. (/) But if the Negative Condi- (1) Ibid 
tion be ſuch as may be performed during his life on whom it is im- 
poſed, then is not ſuch Caution to be given. () And ifever a Ne- (m) L. cum tai. 
gative Condition be reduced to an Impoſſibility, it is then accounted &. 1. ff ibid. &. 1. 
as accomplithed, (n) becauſe it is then brought into ſuch a ſtate, as Pater. & Socrus. 
that it is not capable of being infringed. Allo if the Negative (j Ce & DD 
Condition conſiſt in not Chencing, then likewiſe is the foreſaid in 4;&, Mutianæ. 
Caution not to be admitted. (o) ly, when the Condition is 
Affirmative, then it eee of the firſt Act of perfor- (o) Ibidem. 
2 mance 


Lf 
| 


44. | Of Laft-Wills and T, eftaments. Part I. 


— —— 


(o) L. hoc genus. mance only ; but when the Condition is Negative, then not on- 
ff. de Cond. & ly the firſt Act, but alſo the Second, Third, and every other Act 
— c is perpetually forbidden. (y) Only if it be an Alternative Nega- 
lepius in 1. i is tive Condition, it is ſufficient if either part be ſecured from being 
qui ducenta. ff. de infringed. (9) Yet it is not enough to perform a Condition on- 
reb. Dub. nu: 25+ ly in part, becauſe Conditio in Conſtruction of Law is an Indi vi- 
(10) K. cut Cong. dual. (10) Nor will the Fulfilment of a Condition meerly by 
& Demonſtr. Chance or Fate, any thing advantage him who ſtood perſonally 
(1x) L. 2. in fine. obliged to perform it. (11) a 
I d: Condit. & 5. T»poſſble Conditions, be it in either of the four former re- 
* ſpects; wiz. either in reſpect of Nature, of Law, of Perſons, or of 
Contrariety or Repugnancy, are in themſelves void, and work no- 
thing as to any hinderance either of Executorſhip, or of Legacy; 
But the Condition which was not impoſſible at firſt, yet becom- 
ing impoſſible afterwards, is not void in it ſelf, yet maketh void 
(q) Mantic. de the diſpoſition whereto it is annexed. (q) Alſo under this head 


Conjedt. ult. vol. fall all unlawful Conditions, and ſuch are contrary to good man- 
_ 8 85 16. n. ners; for what is unlawful to be done, the Law will have us to 


underſtand as impoſſible to be done, and not only Conditions 
ſimply unlawful, but alſo all Capriows Conditions; for when the 
Condition is repugnant to the nature of the Diſpoſition it (elf, it 
is then a Captions Condition, and is of no force 3 for all Captions 
Conditions are void; fo are all Captious Wills and Teſtamen ts, 
as when the Teſtators Will dependeth on the Will of another, it 
(1) L. ina ff de is a Captions Will, and of no 1 9 (r) unleſs it be in favour 
hercd, inſtit, of Liberty, or ad Pios uſus. ( Thele Impoſſible Conditions,though - 

(1) L. fidei com- Negatively made, do in efte& of Law difter nothing from a Con- 
mi dition altogether in being, and already extant: Inſomuch, as that 
(12) Hier, Buti- they are ſo far from vitiating or nulling an Executorſhip or Lega- 

e U, in 1. impoſ- cy, that they do not ſo much as ſuſpend either. (12) 
ibilis, ff. de veib. 6, Neceſſary Conditions are all of no force, whether they be 
Oblig. nu. 13. Neceſſary in reſpe of Fact, or ſuch as cannot but come to paſs, or 
15 whether they be Neceſſary in reſpect of Lew 3 for in vain doth the 
Tettator annex that as a Condition to the Diſpoſition, which the 
Law requires without: For as in ConſtruQtion of Law, that is 
deemed as impoſſible which the Law prohibits 3 ſo likewiſe is 
that deemed as neceſſary which the Law abſolutely require; there- 
1 | _ when the 3 1 — = extreme, that * — — 
_ (tr) L. ſi pupilius. ceſſary or impoſſible, indereth not as to any ſuſpen 
$ qui Se the effect; fe is as if any ſuch Condition had not been at all 
De Novat. expreſſad. (+) 


CHAP. 
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CHAP. X 
Of Teſtamentary Conditions in reference ro Mar- 


1, Conditions againſt the * Marriage, unla | 

2. ug, of Ke it 4 „bew 
ar or not. | 

_ Caſe in Law touching thus Subject. 


* 


I. LL Canin ago the Liberty of Marriage are unlaw- 
ful; (a) but if the Conditions are only ſuch, as where- * 
by Marriage is not abſolutely prohibited, but only in part reſtrain · part. 4. I. 14. C 1. 
ed, as in reſpect of time, place or perſon, then ſuch Conditions (b) L. cum ita. 
are not utterly to be rejected. (h) Thus an Executor or a Lega- k hoc modo. & 1. 
tary made on ſome Condition againſt the Liberty of Marriage, £9 6 4- cum vit. 
may notwithſtanding the non-performance of ſuch Condition, ob- Demon. 
tain the Executorſhip or Legacy: (e) Yea, if the Teſtator make (c) L. quoties ff 
one his Executor, or give him a Legacy upon condition, that ibid. & 1. 2. C. de 
he marry with the conſent, and according to the good liking Indi. vid. 
or appointment of ſome other perſon , this Condition is un- 
lawfal. (4) Inſomuch, that if ſuch Executor or Legatary marry (4) L. cum tale. 5. 
contrary to ſuch Reſtraint or Condition, he ſhall notwithltanding ſi arbirraru ff. ib. 
be admitted to the Executorſhip, and receive the Legacy, as if & Gravet. Conſil. 
no ſuch Condition had been expreſſed. (e) C. Whether he be |" þ. 
net obliged to ask his Conſent, though not to follow it ? For (e) rob oa 
the Law rejects all Conditions made againſt Marriage, or that Mant. ibid. & 
are Impediments to Marriage notwithſtanding which, an Exe- Perkins de Teft. 
cutorſhip may be aſſumed, or a Legacy demanded, as if no ſuch Conjug. I. 1. c. 24: 
Condition had been made. (13) Yet an Annuity bequeathed b 5 ) L. Ouoties. 
a Man to his Wife for ſo many Years, if ſhe ſhall remain at- & }. cum tale. $. 
ter his death a Widow, and unmarried, it is good. But ſup- reſcriprum ff. de 
= a man having in his Will bequeathed ſuch a to his _ & De- 
ife, ſo conditioned as aforefaid , do after in the Will p 
lay, Item, I give unto my Wife the Dwelling-houſe wherein I 
now live; or, I give unto her the one of my Houſhold- 
ftaff : The Queltion is, Whether theſe latter Legacies be pure 
and ſimple? or, Whether the ſoreſaid Condition, relating to her 
Widowhood, ſhall be underſtood as repeated therein? The 
Deciſion is in the Negative; the Reaſon is, becauſe the former 
is 


— 
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14) Jo. de is an Annual and Fucceſſive Legacy, congruous to a vidual ſtate, 


ib. 
fuver Rube. the other not. (14) 


de Secund. Nuptiis nu. 101. & nu. Seq. ” 


2. Notwithſtanding what hath been faid, the Condition holds 
good, if the Teſtator make one his Executor, or give him a Le- 
gacy if he marry not without the Counſel or Advice of another 
perſon : So that the Teſtator giving him a Legacy if he marry 
with the Counſel or Advice of another perſon, he is excluded 
from the Legacy, if he marry without ſuch Counſel or Advice; 

(f) Mantic. ubi CF) Jet in this Caſe he is not bound to follow ſuch Counſel or Ad- 
ſupra. vice, but only to requeſt the ſame. (g) Again, although the Con- 
(g) Paul de Caſt. dition of marrying with the Conſent of another is void, ſo as the 
3 vol. 1. party on whom ſuch Condition is impoſed, may obtain the Legacy 
: de Connie Without ſuch conſent, yet marry he muſt, or he cannot obtain 
rt. Col. 2. the Legacy; for although the Condition of ſuch Conſent be un- 
lawful, yet muſt he marry befote he can pretend to the Legacy, 
(h) Mant. de Mcauſe that part of the Condition is not unlawful. () And 
Conje&. ult. vol. thence alſo it is, That a Condition, under which a Woman is 
1. x1. tit. 18. nu. 8. appointed Executrix, it A. B. marry her, is held as not accom- 
uy Joe uf na and ſhe is not 'Executrix, if. A. B. refuſe Marriage with 
| er. (15) 

de tr. & Sobſt 3. A Legacy of Jol, is bequeathed to A. B. when ſhe ſhall be 
wo EP married, ſhe dies un » or before Marriage: In this Caſe 
| her Executor 125 not 1 50 J. But if N mer Ba I 
ive A. B. 50 J. towards arriage, in t e her Executor 

a ſtall bare it, albeit ſhe die unmarried. (1) 


4 CHAP. 


tl Of LaſtWills and Teflamens. 457 


CHAP. XVI 
Of the manner of Proceeding during the ſuſpence of 
' the Conditions. | 


1. The Condition depending, Adminiſtration may be committed 
to the Conditional Executor. 

2. The Law what, in caſe the Condition be not performable by 
the Executor, on whom it is impoſed. 

3. The difference in Law between 4 Poteſtative Condition an- 
nexed to an Executorſhip, and that which i annexed to @ Le- 


Lacy- 


I, Hat Creditors and Legataries may have remedy during the 

ſuſpence of the Conditign of the Executorſhip or Legacy, 
it is lawful for the Judge to it Adminiſtration to him that 
is conditionally _ Executor, yet only for ſo long time as the 
Condition dependeth and is not extant, or elſe deficient ; (a) and |, 
when the Condition is extant, he may prove the Will, and detain #2 


Condition be infringed, or utterly deficient, then ought he tõ make inſtituend. 
Reſtitution to the next of Kin tothe deceaſed, or to to whom 


L. i quis in- 
tuatur. F. 1, 2. 


the Goods of the deceaſed, as Executor to the Will ; but if the ff. de hered. 


belong the Adminiſtration of his Goods 3 (5) for by breach or (b) L. 2. $. 6 fb 
defect of the Condition, the deceaſed is reputed to have died In- or tione. ff. de 


teſtate, or as if he had never made an Executor; (c) And the for- 


Or. 
mer Adminiftration being forfeired, a new may be committed; 21 rode ff de 


(4) But if the Conditional Executor will not meddle with the (4) L. f quis . 
Adminiſtration of the deccaſed's Goods, when the Condition is ſtituatur. ff. de 
performable, then may the Judge aſſign the Conditional Execu- bæred. inſtituen. 


tor a competent time for the accompliſhment of the Condition; 
within which time if it be not performed by him, and if it be with- 
in his power, it may be imputed for un or deficient, pro- 
vided that other time for the performance of the Condition be 


not ailigned in the Condition it (elf, (+) And in caſe of ſuch In- (4) Bart. Ba 


& 


r. in 


2 or Deficiency, Adminiſtration may be committed ac- f de hered. inſti- 


ng the Statute, as of one dying Inteſtate. ) But if the tuend. 


Judge knowing of this Will, doth commit Adminiſtration to ſome (f) Star. a1. H. 3. 


other without the Executors knowledge, or without appointing © 5 
him ſome competent time for the accompliſhment of the Condi- | 


ron, then the Adminiſtto in hazard of bing fd bythe Exe 3 
cutor in an Action of Treſpaſs, unleſs the Executor did formerly 1599. tit. Admi- 
reſuſe. (g) iſt. fol. 183. n. r. 


3. 
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2. If the Condition be ſuch, as that it doth not lie in the power 

of the Executor to perform the ſame, then they may judge at the 

Petition of the Creditors, aſſign a time to ſuch Conditional Execu- 

tor to undertake the Adminiſtration of the Goods, which if he 

neglect or refuſe, then may the Judge, after ſuch time elapſed, 

commit the Adminiſtration to ſuch as have Intereſt, until ſuch 

time as the Condition be either extant or deficient 3 or elſe (as 

ſome think) the Judge may grant a Letter ad Colligendum to ſome 

other perſon than the Conditional Executor. But then note, that 

ſuch perſon as hath ſuch Letter ad Colligendum, not being Admi- 

(o) Terms of Law. niſtrator, the Actions which otherwiſe might be brought againſt 

verb. Adminiſt. the Adminiſtrator, may now lie againſt the Judge. (hb) And 

& Broo. Abridg. though the Judge may grant his Letter ad Colligendum, yet he 

at. 1 7 hath not power to give Authority to {ell any of the ſaid Goods, 

OLE 176, though periſhable. (i) And if ſuch perſon to whom ſuch Letter 

un. 12: ad Colligendum is granted, ſhould by virtue of ſuch power ſell 

(i) Dyer. fol. 256. any of ſuch the ſaid Goods, he iggſuable as Executor to his own 
& Abridg. __ wrong. (&) 

= . 3. When a Teſtator appoints an Executor, or bequeaths a Le- 

gacy under a Condition, not only Poſſible, but alſo Poteſf at ive, that 

is, ſuch as is in the power of him to perform on whom it is impoſed, 

and the Will ſilent as to the time of the performance thereof, not 

expreſſing, when it (hall be fulfilled : In this caſe,the Law puts a dif- 

ference between ſuch a Condition annexed to the Inſtitution of 

an Executor, and that which is annexed to a Legacy: For if 

it be annexed to the Executorſhip, and the Executor defer or 

delay the performance of ſuch a Condition, the Judge at the in- 

ſtance of che Teſtators Creditors, may aſſign him a day, by or 

within which he ſhall fulfil the Condition, and take upon him 

the Adminiſtration of the Teſtators Goods: But if ſuch a Poteſta- 

tive Condition be annexed to a Legacy, and no time ſet in the 

Will for the performance thereof, the Letagary is obliged to ful- 

til it as ſoon as he can: So that in this caſe the Judge aſſigns no 

| term, becauſe the Law aligns it; and the Reaſon in Law of this 

5 e 4 difference, is, Becauſe unto the one, vix. the Legatary, there ac- 

k quis inftirui- <5 a certain profit or advantage 3 but the other, wiz. the Exe- 


ur. ff. de hered. cutor, aflumes a certain burthen, and runs the hazard of an un- 
inſtiruend, certain damage. (J) 


' CHAP. 
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"CHAP. xvII.. 
Of Teſtaments void. 


1. By what means Teſt ments are void originally. 
2. By what means they become void afterwards. 
3. Law-Caſes pertinent to this matter. 


85 Teſtament may be originally void, or voidable, wholly, or (. 
A in part, * ſome original defect; as K 241 Ge. 
Becauſe the Teſtator is ſuch a Perſon as cannot make a Teſtament, 2 & Dr. & Stu. 
(a) Secondly, Becauſe the things bequeathed are not deviſable r 
by Will. (5) Thirdly, Becauſe the manner of the Diſpoſition (0 — 
unlawful. (2) Fourthly, Becauſe the Perſon made Executor is $ 5, 4 
uncapable thereof. (4) Fifthly, becauſe the Teſiator was compel- (d) Lafra. lib. a. 
led by Fear, (c) or circumvented by Fraud, or overcome by im- a 
moderate Flattery, (F) or induced by foe other unlawful means f f erz fl. f 
to make his Wil. Sixthly, Becauſe of Error, Uncertainty, or im- fri robo. 
perfection. Seventhly, Becauſe the Teſtator had not Animum Te- (f) Oldend. de 
1 fl 18. a 
2. t, though free from all Original Fault, ma L Luci 
afterwards become void. As firſt, 8 ae of a later Telta- 1 ru i de Mi 
ment. (ö) Secondly, By cancelling or revoking that which is lit. Teſta. 
made. (3) Thirdly, By ſotne alteration of the State of the Teſta- (U) J. Poftrriori. 
tor. (&) Fourthly, By 3 hindering the Teſtator from ww 0g 
making another Teſt or correcting the former. (I) (i) L. 1. ff. de his 
Fifthly, By unwillingneſs or inability of him that is appointed qui teſt. del. 
Executor, when he will not, or cannot officiate as Executor. ) $. alio. Inſt. 
Sixthly, When the Executor cannot be certainly known, there — 
eing divers Men of that Name, and no diſtinction made; this un- (1) L. 1. & a ff f 
of the Executor maketh void the Will. Seventhly, When quis alig. teſtari 
the Teſtator doth err in the Perſon of the Executor but in an P:o%iberur. 
Error of the Name only, and not of the Perſon, it is otherwiſe, Aan vis 
Cave in certain Caſes hereafter limited. Thus a Teſtament, though nowing any Exece- 
free from all original fault, may yet afterwards become void . This is good for 
but a Teſtament originally void, can never afterwards be made Lang) he ne 
b ers 
3. Err upon « Judgment ajven again the Plalmi@ in C. 1. 2 SO 
on a Formedon in —— e verdict, and ſound Tan 368 Mich. 
that D. gave Inſtructions for the writing of his Will, to give his 36, & 37 Eliz. 
Lands to one of his Sons for Life, and the Scrivener by miſtake — — 
wrote an Eſtate in Fee; and the Court agreed, that the Will us Nag un 45 
PWW Vet it 8 
ſeem' d 
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ſeem d to Fenner Juſtice, that for ſo much as it may be, it ſhould 
be; that is; for an Eſtate for Life, which was his Will: But all the 
other Juſtices m—_— him. 3 ; 

The Caſe of the Co- In the Court of Wards, between the Co-Heirs of Sir William Ri- 
Heirs of Sir Will. der, it was declared by Coke Chief Juſtice of the C. B. and Tan- 
Rider, in the Court field Chief Baron, That if one make his Will in writing, and 
1 1 then ſays, I will alter it, or add to it; that is not his Will, be- 
r. 4 124% . cauſe it is not compleat, or finiſh'd, nor publiſh'd for his Will, but 
- is deferr'd or delayed till the Alteration or Addition be made to it. 
And if the Party die before ſuch Alteration or Addition, and with- 
out publiſhing it to be his Will, that Will is not his Will. But if he 
make his Will, and publiſh it, and after it come to his Mind to 
alter or add to it, and he ſay that he will alter it, or add to it, but 
dies before he make any Alteration or Addition, then the former 
ſhall be his Will. Whence it is, that by the ſame Author it is 
, That if a Man make his Will in writing, and after de- 
clares, that he will add to it, or alter it, this is not a good Will, 
becauſe not compleat nor publiſhed for his Will. But if a Man pub- 
liſh the Will r 29 he hath made, and after it comes into his 
Mind to add to it, or to alter it, and ſays, he will ſo do accor- 
(1) More. Caſe dingly, but dies before any addition thereto, or alteration thereof 3 
1156. in this Caſe the Will he publiſhed ſhall ſtand for his Will (1) 
If there be a falſe Will, and a true Will exhibited both at once, 
7) Vid. Latius. and the Perſon named Executor in the falſe Will, get the Probat to 
© Brownl. 2. 80. his Will firſt 3 and afterwards the Executor of the true Will doth 
191. 147. 4 H. . diſprove and avoid the firſt falſe Will: In this Caſe he may alſo a- 
13. Plow, 202. void all Acts done by that fraudulent Executor. (2) 


CHAP. 
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CHAP. XVIII. 
Of Teſtamentary Revocations. 8 
1. Whence they do moſt uſually proceed, and the more common 


Cauſes thereof. 
2. The ſeveral kinds of Revocations. 
3. Revocations by Marriage. . 
4. Hbere to Wills are found, and it be not known which was 
made firſt or laſt, which ſhall be preſumed the later Will. 
5. In what Caſes the former Will ſtands unrevoked, notwith- 
anding the making of a later Will. 
6. Caſes in Law touching Revocations.' 


1. E vocation Teſtamentary, are either ſuch as are made by 
che Teſtator himſelf, and are of his own 8 

will and pleaſure 3 or ſuch as are by the Law; and beſides, 
poſſibly contrary to the Teſtator's Will and Intention, The for- 
mer of theſe is either by ſome verbal Declaration, or by mekiog 
a later Will, or by doing ſome other Act amounting to the eff 
of a Revocation ; The later of theſe is fourfold, or doth ariſe 
from a fourfold Cauſe, and comes to paſs either for want of ſuffi- 
cient Proof, or by reaſon of Diſinheritance (not practicable with 
us in that ſenſe, though very frequent in the Civil Law, under 
the Notion of Preterition ; ) or becauſe of ſome Capital Criine, 
for which the Teſtator ſuffered death according to Law 3 or that 
the Executor ( or all of them, where there are more than one ) 
refuſe to Prove the Will, or Adminiſter to the Teſtator's Goods : 
But this laſt is not ſuch a Revocation in Law properly, as nulls the 
Subſtance of the Will ; but xather only works an Moidance of the 
Form of the Schedule as a Will, whether written or nuncupative : 
And indeed none of theſe ſeem ſo much to be Revocations as An- 
nullations in Law. * | 

2. Revocat ions may be either of Executorſhip, or of Legacies 3 
and that either in whole, or in part; and this may be either by 
Word, or by Deed, or by Act and tion of Law, or by Mar- 
riage. The Teſtator at any time before his death, hath power 


to revoke or alter his Will at his pleaſure (a) And as a Will may (2) Bald. in 1. 


be made by word only, ſo even a written Will may by word Sancimus. C. de 
alone be revoked and annulled. (+) For by making a Nuncupa- 2400, Of Ma: 


tive or Verbal Will, one may revoke a written Will; yea, 


by word only expreſs the alte:ation of his Mind thus far, That the \ 


Will by him formerly made, (hall not © 


and, but be revoked and 
4 annul- 


de ConjeR. ulr. 
one may vol. I 2. 1. 15. 


b) Offic. Exer. 
Revocat. 


ate 
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(c) Ibid. 


(d) Cro. Rep. 
Ca. Eyes verſ. 
Eyres in C. B. 


(e) Ibid. 


annulled; and this ſhall ſtand and be effectual: (c) So that if he 
then die without making a new Will, or a new Publication or Re- 
affirmance of the former, he dieth Inteſtate. But a Will adviſed- 
ly made, ſhall not be nullified by doubtful Speeches of the Teſtator, 
without clear and perſpicuous Revocation, or words which tant 
amount. (4) Nor can there be a Revocation of Legacies among 
Children, without preciſe mentioning the firſt Will, and the Lega- 
cies thereby given to the Children. The Law is the ſame, when 
the Teſiator having no Children, deviſeth 2 to his Brothers. 
(e) And as a Will may be wholly revoked, ſo alſo in part only. 
Alſo the Executorſhip of one or more of the Executors may 
wholly or in part be revoked, and yet the Will may ſtand good in 
all the other parts, ſo as there be any one, or more Executors left 


unrevoked; but if all the Executors be revoked, then the whole 


ef) Bald. Paul de 
Caſtr. Mantic. 

Alex. Jaſon. Dy. 
cum multis aliis. 


(806 Ed. G. Dyer. ed to another by Will. (g) Alſo if one ch his 


& Gold. Rep. in by Will, yet afterwards ſelleth or giveth away, 
_ Caf. Gibſon. verl. 


Platloſs. & Cro. 
Rep. in Caſe 
Hodginſon verſ. 


 WhoodinC.B. 


ch) Offic. Exec. 
ubi ſupra. 


(1) Plow. 50. 
341, 344 346. 


(3) Ibid. 


Will is revoked. And this Revocation (as aforeſaid) may be by 
word only, without being expreſſed in the Will, or any other wri- 
ting. (F) Likewiſe Revocations may be by Act and of 
Law as well as by Fat, & by Joy int and erms; as 
thus, when the Teſtator maketh a Feoffment to one Man of che 
fame Land by Deed, which he had formerly deviſed or bequeath- 
black Horſe 

and buyeth 

another black one; this later black Horſe ſhall not paſs by the 
Will, becauſe the Teſtator had him not at the time of making the 
Will, as alſo becauſe ſuch his ſale or gift of 1 
Horſe, was an actual Revocation of his or Legacy thereof. 
(b) The like of Com in the Barn, or other thing whereof the 
Teſtator makes any AR of Alienation contrary to the Diſpoſition 
thereof in his Will, Laſtly, Although a Teſtator may by word re- 
voke a Will made in writing that is good, yet he cannot by word 
affirm a Will rgade in writing, that in it ſelf is void. And there- 
fore albeit a Deviſe of Land in writing, may by a ſubſequent ver- 
bal Declaration be revoked, or by any Act contradicting ſuch De- 
viſe, yet a Deviſe fo made void, or void in Law, cannot be made 
good by any ſuch verbal Declaration ſubſtquent to ſuch Counter- 
mand: And therefore if one deviſe his Land to A. B. and his Heirs, 
and after A. B. dies in the Liſe-· time of the Teſtator 3 in this caſe, al- 
beit the Teftator ſhould verbally declare after this, That the Heirs of 
A. B. (hall have it, the Hel of fach Deviſce will wor enjoy ie. (1 | 
3- There are likewiſe Revocations by Marriage; as thus: It a 
Woman Sole make a Will, and afterwards take a Husband, this, 
without any more, ſhall work a Revocation, or Annullation. (i) 
But in caſe the Husband be bound, or covenanted to make good, 
or perform the Woman's Will, which if he afterwards refuſe to 
do, his Bond or Covenant ſtands good againſt him, and is alſo 
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(1) Supra, cap. 10. 

4. No Man can properly be {aid to die with two Teſtaments, 9 * 
er in actual Service: (w) Yet a Man may (m)LQuerelatar 

make two Teſtaments, and both r de militari 
and as touching diſtin& and ſeveral things, Teſta. 

eof limited ingly, and the one no 

a ſame things there (n) Offic. Eee. 

all former Wills, ( o ) (0) L. poſteriore. 
y die with divers Codicils, and the later doth not Ti 
they be not contrary the one to 


Ld % o 

Mat 2 ach vS..4 N 8 
— = 

a —̃  }__©_ 


preſumed to be the later, and 
them be made in favour of ſuch ; 
niſtration in caſe of Inteſtation. (r) But if one of them be in fa- (r) Sichard in 
your of the Teſtator's Children, or of them that ought to have art I t 
had the Adminiſtration, and the other be ad Pios wſus3 in this caſe nu. 17. 
if they that ſhould have had the Adminiſtration be the Teſtator's x 
Children, then that ſhall take place: (2) Yet that 4d Pios uſus (s) Mint. lib. 6. 
. ſhall have Priority of a Teſtament of the ſame date made in favour tit. 83 
only of collateral Kindred. (t) But if two Codicils be found, not (*/ 5 —— 
appearing which was made firſt or laſt, and one and the ſamething Sactofand B 
be given to one Perſon in one Codicil, and to another Perſon in (a) Gloff. & DD. 
the other Codicil, in this caſe the Codicils are not void, but S 
Perſons hens 51 Legataries,ought to divide the Bequelt equally & C de Cod: 
betwixt them. (« 3 
5. The former Will (hall ſtand and unzevoked, Re 
ſanding a later Will, in caſe the later Will be voidable by any 
7 
without any juſt tion > (10) or in it be juſtly ſu- (w) C ex co 
ſpected that the Teſtator was circumvented by fraud, or compelled 22 T 
by violence to make that later Teſtament : (x) Or in caſe in the & 1. 
former Will there be inſerted a Clauſe derogatory of not making #95; C. de T 
any other Teftament, and ſufficient mention, or expreſs Revoca- ris. de interpretat. 
tion thereof be omitted in the later: (y) For if in the former ult. vol. lib. 
Teſtament there be a Clauſe atory of Will: and Teſtaments fol. 226. nu. 46. 
afterwards to be made, as if the Teftator ſays, VVhatſoever Te- ( Goff in f 


damen I ſhall hereafic make, I will the fun- w be void, and of PE 4 
: | no | 


— 


54 


— — 


Of Laft-Wills and T. eftaments. Part]. 


(z) Ibid. & Jaſon 
in l. Horatius. ff. 
de Liber. poſthum. 
Mich. 38, 39 Eliz. 
B. R. per Popham. 
Roll. Abridg. tir. 
Deviſe. P. 

(a) Jul. Clarus. $. 
| tum. q 
99. 


no ſorce: In this caſe it is not infringed by a later Teſtament, un- 

leſs in that later there be mention thereof ſufficiently made to 
amount unto a Legal Revocation of that former Teſtament or 
Clauſe Derogatory. (z) In ſuch Clauſes Derogatory, the Law doth 
diſtinguiſh between thoſe that refer to the Teſtator's VVill, and 
ſuch as relate only to his Power: (a) For inſtance, the Clauſe is De- 
rogatory as to the Teſtator's Power, when the words reſpect his 
Power 3 as thus, I will not be able to make another Teſtament; or, 
I will not be able to revoke this Teſtament : And when the 
words reſpe& his Will, the Clauſe is Derogatory as to his 
Will; as thus, If I ſhall hereafter make any other Teftament , 
I will not have it to ſtand, Now it is regularly held, That a for- 
mer Teſtament is revokable by the later, albeit in the former 
there be a Clauſe Derogatory as to the Teſtator's Power, and that 
Clauſe not revoked in the later 3 otherwiſc it is in caſe of a Clauſe 
Derogatory as to the Teſtator's Will; which being in the former 
Will, makes it not revokable by a later, unleſs in that later there 
be a ſpecial Clauſe Derogatory to that Clauſe in the former. 


(b) Jul. Clar. ib. (h) And hence it is, That if a Teſtator doth declare in this manner, 
> 3 A in viz, I will that this ſhall be my Laſt-Will and Teſtament, whey 
uo Ice. . 


tit. 5. def. 15. 


| (c) Menoch. de 
Pref, lib. 4. cap. 
166. | 


Roll. ibid. R,. 


. 


Paſch. 4 Jac. B. R. 


Sympſon verſ. Kir · 
ton. Cro. Reg. 
Par. 2. Pl. 2. 


I willnot have it in my power to repent, or to make any other Will : 


Such Clauſe hath no tion in Law, for that it is not in any 


Man's Power to deprive himſelf of the liberty he hath of making a 
Teſtament, nor can any way be imagined whereby a Teſtament 
ſhould be become unalterable or irrevokable, (c) in regard the Vill 
of a Teſtator is Ambulatory, Uſ/que ad extremum vite exitum. 
6, If a Man faith, That he will revoke his Will hereafter which 
he hath made, that is not any Revocation, without the doing of 
ſome other Act. Likewiſe, if one faith that he will make a Feoff- 
ment thereof to another, that is no Revocation before it be done : 
But if a Man deviſe Land to another by his Will in writing, and 
after deviſe it unto another, per Parol, albeit that is void as a Will, 
yet it is a Revocation of the former Will. | 

If a Deviſor alien the Land deviſed, and afterwards purchaſe the 
ſame Land, yet the Will is revoked as to that Land, 44 E. 3. 33. 
34 Af. D. 3, 4 P. M.143. 55. Contra. 2 R. 3. 3.6. 

Treſpaſs upon Evidence, where one hath made his Will in wri- 
ting, and deviſed his Land to A. and her Heirs 3 and afterwards 
being ſick and lying upon his Death-bed (becauſe A. did not come 
to viſit him) affirmed, that 4. ſhould not have any part of his 
Lands or Goods. It was held by all the Court, that it was not any 
Revocation of his Vill, being but by way of Diſcourſe, and not 
mentioning his Hi. But the Revocation ought to be by expreſs 
words, that he did revoke his Will, and that ſhe ſhould not have 


his Lands given unto her by his Will, or luch-like words which 


might 
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might ſhew his intent to make an expreſs Revocation thereof. 

Ejefione Firme. Upon Evidence to a Jury it was reſolved by 
the ; rang and fo delivered to the Jury, that if one makes his 7100 
in writing of Land, and afterwards upon Communication faith, 
That he bath made bis Will, but it ſhall not ftand ; or, I will alter 
my Will, &&c. Theſe words are not any Revocation of the ill, 
for they are words but in futuro, and a Declaration what he intends 
to do: But if he faith, I do revoke it, and bear Witneſs thereof 3 
he doth hereby abſolutely declare his purpoſe to revoke it in preſents, 
and it is then a Revocation : Alſo Montague (aid to the Jury, and 
it was not denied by any other of the Juſtices, That as one ought 
to be of a good and Sane Memory at the diſpoling, fo ought he to be 
of as good and Sane Memory when he revokes it: And as he ought 
to make a Will by his own Directions, and not by Queſtions 3 fo 
ought he to revoke it of himſelf, and not by Queſtions. 


& 


H A Pp. XIX. 
Of a Reviver of a Will, or Deviſe reyoked. 


1. How 4 Will or Deviſe null or revoked, may be revived. 

2. How an Executor revoked may be revived. 

3. Two Teft ements of the ſame Date, but of divers Tenors, what 
the Law in that caſe. | 

4. How one may die both Teftate and Inteſt ate. 

5. Caſes in Law touching this ſubject. 


I, Of a Will revoked there may be a Reviver by a new Publi- 
cation of that revoked Will; alſo a Wil revoked may, 
without making a new Will, be revived and ſet on foot again by 
annexing a Codicil thereunto, (a) or by adding any thing to the 
Will; or by making a new Executor; or by expreſs ſpeech and 
word, that it ſhall ſtand good and be his Will, yea, and ſometimes 
without either of theſe 3 as thus: A Man makes his Fl; many 
Years after he makes another, then in his Sickneſs both theſe Wills 
are put into his Hands; and being demanded, which of theſe two 
he he will have to ſtand for his Laſf-Will and Teſtament, and being 
required to deliver back that which he will have to ſtand, and to 
detain the other in his Hands, he delivers back the Will he firſt 
1 poſſibly many Years before the later : In this cafe the former 
though once made void by the later, is now revived again, 
and ſhall ſtand as the Party's Zaſt-Will and Teftament, (b) 


2, If 


Mich. 16 Jac. B. 
R. Bitzhugh Cro- 
nue! verſ. Saxnders. 


Cro. R 2. 
PL. +. ep. par 


(a) Trad. de 
Offic. Exec. f. de 
non Publicat. 


(b) Ibid. & 44 E. 
3. fol. 33. 
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2. If one of the Executors Names be ſtricken out of the Vill, 
and afterwards a [tet] be written over it by the Teſtator, or by 
his appointment, he is then a revived Executor : But then note, 
that if che [ fer ] ſhall ſtand good, the Executor's name over 

which it is written, ought not to be ſo blotted out, but that it may 
be read and diſcerned, otherwiſe the | fer } is over nothing at all; 
Or if the Teſtator expreſs by word in the preſence of witneſſes, 
that the party put out ſhall yet be Executor, he is then allo a re- 
vived 1 10 - -» von re-affirmance renew the 
Executorſhip, then is the Vill partly in writing, partly nuncu 
tive, his Name not being to be found in the wricen Wil, for the 
appointing of the Executor, doth create the Will, though it hath 
(e) Heb. 9 16,17. not life till the Teſtator's death; which is Divinity as well as 


(1) Ang.Matth.de Law. (c) 
Legat. I. c. 1. nu. 


1 If there be found two Teſtaments of the ſame date, but of di- 
Ty Menoch. vers Tenors, and it cannot be known which was firſt made, both 
de Aſtipiſ. poſſ. in are void; (1) unleſs they are both under one Seal (Sealing being re- 
Remed. 4 Ro. 781. quired by the Civil Law 3) in which caſe they are both reputed 
Jul. Chr $ reſtz”. but as one Tetiament, and the Executors in both are Joynt- Exe- 
H reftamearum, cutors. 2. Or unle6 in one of them ſuch are appointed Exe- 


lr. cutors as were next in Law to have ſucceeded, in caſe of Inte- 
( 2) 1 = ſtation, 3. Or unleſs they are Military Teſtaments; becauſe a 
upra & l. 1. f. 


Soldier in actual Service is privileged for two Teſtaments, and 
— 2 e both may be good. (4) Or unleſs the one of them is made to 
3) Menoch. & Piows Uſes 3 which in all Cafes of doubt ever prevails; (5) yea, 


Mantic. ubi ſu- though the Executor mentioucd in the other Teſtament were in 
pra March. de poſſeſſion. (6) Or unleſs in one of the two Teſtaments be written 
Afflict. Deciſ. 283. 


5 the very hour of the day wherein it was made: In which caſe, 
WL pine this ſhall be preferr'd before the other; (7) albeit that other were 


FM. de Teſta.Milit. (as aforeſaid) to Piows Uſes. (8) Or unleſs in the one (neither 
rr a being to Piows Uſes) the Executor appointed is in Poſſeſſion, the 


(5) Menoch. ib. other not; in which caſe, he in Poſſeſſion is preferred before 
nu. 786. & dict. the other: (9) But if one of the two Wills of the ſame date be 
- Pref. 13. & Mant. to Pious Uſes, and in the other ſuch be appointed Executors as 
nbi ſupr. & Pet. ere to ſucceed ab Inteſtato in caſe the deceaſed had died Inte- 


r ſtate, the Law will preſume of theſe two Teſtaments, That to 
ubi ſupra be the laſt, wherein ſuch are appointed Executors as were to ſuc- 


(6) Menoch. ib. ceed 4b Inteſtato, ſpecially if they were the Teſtatot's Children that 
nu.789. Maſchard. are therein made Executors : But if they are only of Kin to him 
_ 4 * by a Collateral Line, then ad Pios uſus will be preferred, un- 

& Mat- Iefs ſuch Collateral Kindred were both Poor and in Poſſeſſion, or 


there. obi ſupra. Poor, though not in Poſſeſſion : (10) But if ſuch Teſtaments of 
(7) Menoch. ib. 


nu.792.& de Præſ. 13. Pet. Greg ubi ſupra. Maſch. Concl. 410. n. 26. (8) Maſch. Concl. 170. 
nu.37. (g) Matth. ubi ſupra. & Menoch. nu. 1793. (10) . Concl. 1176. nu.39. t. 
1. 6 tit. 3. nu. 42. Menoch. dict. Remed. 4. nu. 784. 


one 
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one and. he ſame date be both of them to Piows Uſes, then that 
which hath moſt of Piet ſhall have the prevalency. (11) ee) ard wi 

4. If a Man ſeized of Lan in Fee file, ace on 
or part ther 8 it t 
or par —_— to the difference of Tenure, though no 
Ease a eee; (4 {o that the Party (ball die % Rt 2 
Inteſtate as touching his Goods, whereof Adrainiftration is to be- a ern 
„ N. 3 be- (e) Stat. 41 E.. 
cauſe Land is not properly Teftarnentary. 925 ſo a Will may c. 11. 
be good in part only. (g) But where the of the Civil (f) Offic. Exec. 
Law is obſerved, there a Man cannot die partly Teſtate, and partly (% Goldeb. Rep 
Inteſtate 3 (b) tho? here in England, where that Ceremonial dk. in Caf. Oibſen ve: 
| nels is not obſerved, but all Immunities enjoyed, being not obliged Plarisſs. 
to any other Obſervance in of Tettaments, than what is (b) , Cognel 
Juris Gentium, (i) a Man may trans, 1.2 diet: js noſtrum. 
partly Teſtate, I One OY 

(0 Trae. d de Rep 


Ang th r tit. Exec. & Plow. in caſu inter Greis. & Bu & So- 
Reg, & Fallen. 495- . in quid. pot. quis decedere pro parte Inteſtatu 


5. A VVill countermanded, in Conſtruction of Law, ma yet 
be revived by ſome ſuch Act of the Teſtator as the Law will 
to be a new Publication thereof; as thus: A Deviſe is wot rye 
ſome Land in Poſſeſſion, and ſome in Reverſion, and a Feoffment 
is aſter made of all the Land by Livery of the Land in Poſſeſſion, 
without Attornment of the Tenant of the Land in Reverſion: 
It was held a Countermand of all, But the writing of the Name 
of another Executor in this V Vill, after this Livery, is a new Publi- 
cation of the V Vill, and ſhall paß the Land. (1) (1) More, Caſe 
A Deviſe was to one, and the Heirs Males of his Body, the De- | - <A 
viſce died in the Life-time of the Deviſor. Aſter this e Deviſor 
ſpake theſe words; viz. That be would that bis Will ſhould be in 
fires 8 the Iſſues, as if the Deviſee bad ſurvived bim: And this 

new Publication, that made the VVill good without any 


writing, (a) 
if a Miner within Age, deviſe his Lond: or cd, and pobliſh ee 


his VVill, and after that he comes to full Age, doth publiſh and ap- 
prove it again: In this Caſe the Deviſe will become good ; other- 
role aire onda: 
85. (3) 


— 
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1. Where, and before whom the Mill is to he proved. _ 
2. By whom, and at whoſe inſtance the Will is tobe proved. 
3. When the Will is to be proved. © 3 
43᷑.. How and in what manner is a Will to be proved. | _ 
J. What are the Fees upon Probate of '@ Teſtament. _ 
56. Touching refaſal io prove the ill. 
Id 211. That @ Probate ſuſpended by Appeal, is mo Probate. 
| 8. Law Cauſes touching this Subjeck. : 


E Laſt· Will and Teſtament after the Teſtatot's death, 

ought to be duly proved beſote a competent Judge in the 
Eccleſiaſtical Juriſdiction. A Teſtament, or Laſt- Will, is to be 
proved before the Biſhop of that Dioceſs within which the Teſta- 

ror had his Domicil, or Habitation, or before his Official; unleſs 

by Cuſtom, or Preſcription, within certain ips, or Mannors, 

(a) Fitz. tit. Te- it appertains to the Chief Lord; (a) or unleſs the Teſtator died 
ſtam. nu. wo —— ſome peculiar Juriſdiction, in which Caſe the Probation of 
Dr. & Sta. be. the Teſtament may by Preſcription, or Compoſition, belong to the 
(b) Jo. de Arho.in Judge of the Peculiar ; () or unleſs the Teſtament be ſuch as 
Legar- in Libertat. wherein only Lands, Tenements, and Heredicaments, and no Goods 
de Execut. Teſta. be dried; or unleſs the Teſtator had Bona Notabilia at his death 
verb. Ocdinario. in divers Dioceſſes 3 in which Caſe the Probation of the Teſia- 
tent appertains to that Arch-Biſhop within whoſe Province ſuch 

(c) Lynw. in ce. Bona Notabilia are; (c) Or by Cuſtom it appertains to the 
3 Major of ſome Borough for ordinarily, and regularly, though 
Ver Teftam, Wills and Teſtaments are to be proved before the Judge of that 
fol. 94. & Firzh. Juriſdiction within which the Teſtator died, or rather within 
Abridg. tit. Ad. which he had his uſual Habitation, and made his laſt abode. (4) 
ab 2 yet ſorne, Teſtaments may be proved in ſome hs before 
Ca) Dr. & Seu. the Major thereof by Cuſtom 3 where it ſhall be underſtood to 
ubi ſupra. & Per- be only in reſpect of the Burgages within ſuch, places devilable 3 
kins uti ſupra. & but in reſpe& of their Goods they ſhall be proved. according to 
2 de 7 the Law Communi Forma; (e) and there only where the Lands 
Kn I 8 c . are bequeathed : Which is nothing firange, when, as aforeſaid, in 
(e) Offic. Exec. ſome Mannors by Preſcription, Teſtaments may be proved before 
c. 4. $1. the Steward: thereof, yea, though no Lands be bequeathed there- 
(f) R 3. Firz in. () And here note, That the Probate of a Will, which in ie 
Cole lib. . 4% ſelt is void, doth not make it good. (1 And Executors, upon 
(1) Vid. Dyer 160. the Ordinary's Proceſs to prove the Will, not appearing, but ſtand- 


ing 


ww A e ante con. ac . et 
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— errommunicable: (2) But if ap ball G) H. 7. 14. 
edict. nd, Aiport 2 49 BY. 4.47 
the Gehl by hate e le ed. 28r,, 
riſdiction within that Province, other than in that wherein the 
Party died, to the value of 5 J. and ſhall „ re 
immediately to be diſmits d, ad 5 . „ 0 or take Alm. — 
niſtration in the Preropative Court of” that Pro- (3) Lib. Cinon- 
rey eo rar tba dont Ordinary, Ecclel. edit. an. 
within forty days next after. GY | 1603. Can. 92. 
The Probate of Teftaments did belong ta Otdibdaries, but of 
later times, de Conſuerudine Av een s fk * 
the Power to grant en 8 
the State of 3 1 Ed. 3. cap. And that time, the Ki 
— RES riod of the Inteſtate, to the intent 
A the Burial of the Dead, and the Pay- 
the Inteftate's Debts, and the Advancement of his Wiſe : 
and Children; and the Ordinary himſelf hath not power to ſel 
the Goods of the Inteſtate, thou they be in danger of 
ing, nor uy a debt 70 enten of the Die = Co. 9. drag 
31 E. 3. the Commiſſary of the 0 t Hen/he's Ca 
2 1 & ad vendendum ea eres eff ſent, & 1 
omputum reddere; the Grantee fold Fic would not 
kept eee Deb vak Yi againſt him 
xecutor in his own and jt maintainable, 
becauſe the Ordinary Noi Sr e hunt. and therefore 
he could not give it to another, 7 Elz. Dyer 256. Again, the 
Practioe hath been, when Teſtaments have been 0 mg» 
other than ſuch as are mentioned in the Premmiſes, n 
2 Teſtament is Tor in he Batt Cour ey 
appeals to the Metropo it is there diſprov 
and afterwards there is an Appeal to the Court of Delegates, and it 
is there diſproved alſo; and at laſt the Party appealed to the Queen 
in Chancery, by the Statute 25 H. 8. and there alſd it was diſpro- 
ved before the Commiſſioners: And if the Queen ex Aut boritate 
— ali, might grant Letters of Adminiſtration, was the 12 
*f the Juſtices of the Commit Pleaswas 
then might, becauſe the ſaid Court of Chancery is the higheſt C 
and the Matter being once there, it cannot be determined in any pM 
feriour Court: And then the Party may ſhew in his Declaration 
generally the matter, and that Adminiſtration was A to him 
by the Queen, Ex ſus ali Autboritate, under 
Court of Delegates, Mic .24 Eliz. in C. B. Sce after, 10 =" "A 
in B. R. Stepbenſon's contrary, That the Court of Delegates cannot 
grant Letters of Adminiſtration. 
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| A Leſſee for Years of Lands, by his Laſt-VVill deviſed his Term 
to one whom he made his Executor, and died: The Deviſee enter- 
dl before auy Probate of the pas Fang: . for a Year 
ich. 22 Eli: and more without any Probate, ar he Queſtion was, 
oa 367 Hugh's VVhether his Executor os Adminiſtrator ſhould have the Term, or 
Abridg. verb. that the Ordinary ſhould commit Adminiſtration of the of 
Walls and Teſta- the firſt Teſtator ? It was the Opinion of the Court, That the Pro- 
2 perty of the Term was lawſully in the Executor by his Entry, and 
the Deviſe well executed without any Probate. 1117 een 
In Debt againſt Executors, it was reſolved, That if any of the 
Executors refuſe before the Ondinary, yet he that refuſed may Ad- 
miniſter the Teſtatos's Goods at his ary and the VVill: 
But if all the Executors do refuſe before the Ordinary, there Ad- 
miniſtration ſhall be granted, and they cannot aftey, Adminiſter. 
2. That in Debt brought againſt an Executor, it is Ar Plea, 
That the ger ut 1 him 3 Executor, is alive 
not named, without ſaying that th ment is proved. 3. Re- 
ſolved, That the Lords of Mannors in — ad Pro- 
bate of VVills in their Courts; and in ancient time when a Man 


no Power thereby is given to the Ordi- 
the Goods, either to his own uſe, or to the 


(80 Perk. tit. 2. The Teſtament is to be proved by the Executor (g) whom 
Teſt. fol. 9 the competent Judge either ex Officio, or at the inſtance of the In- 

tereſſed, may call before him to prove the ſame, and to declare his 
(p) 21 H. 8. c. f. acceptance or refuſal of the Execution thereof 3 (5) yea, ſome 


& 1. 1 ff. quem- think it may be done at the inſtance of ſuch as have no Intereſt, to 
— LO the intent that thereby they may be certified whether the Teſtator 
appro ibi 


left them a Legacy. (i) And becauſe it often happens, that a Laſi- 

40> x 4, Aug. Vvili or Teſtament is left in tie Cuſtody of ſome other Friend than 
(i) Glof. & Bald. the Executor, the Law hath provided, that in whoſe Hands ſo- 
in J. 2. ff. ibid. in ever it remains, he is compellable to produce the ſame, and to ex- 
0 P. in dig. Dibit ſuch Teſtament. (4) And if he once had it, the Law pre- 
We bac interd ſurnes him to have it ſlill, until he prove the contrary. by good 
ff. de Tab. exhib, Evidence, or by his own Oath at leaſt. (I) Alſo an Executor dy- 
(1) Alex. in l. 2. ing before he hath proved his Teſtator's VVill, his Executor (that 
C. de - nu. 3. is) the Exccutor's Executor may not prove both the V Vills, and ſo 
verb, emen become Executor to both the Teſtators 3 but in caſe the Guods f 


the mut Teltator were, after Debts paid, bequeathed to the tirit 
Exccutor 


7 
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(4) Nor is ſuch Executor's Executor to be () Bro. Abridg 
Co- Executor ſurviving, either in the execution of tit. Executor. 
in any Suits or Actions; (5) but may have his AQtion (%) 79: 99. 
for the firſt Teſtators Goods detained by him. (6 ——_— 
in the power of one Co· Executor is upon his death de- (6) Ibid. nu. 99. 
in'd, the other (ſurviving, the Ordinary in that caſe may, if he 
died Inteſtate, commit two Adminiſtrations 3 the one of the for- 
mer Teſtator's Goods, not before Adminiſtred ; the other of the 


1 00 * nu. 149. 


divers Dioceſſes. (o) Alſo the Ordinary may compel the Execu- 
tor to prove the Will, and to or refuſe the Adminiſtration : 
If the Executor refuſe, or if there be a Will made, and no Execu- 
tor appointed, the Ordinary muſt commit Adminiſtration cum Te- 
famento anne xo, to whom he ſhall think fit, and take Bond of the 
Adminiſtrator to perform the Will. If no V Vill be made, he muſt 
grant Adminiſtration to the next of Kin : If they refuſe it, then 
to whom ſhall deſire it; and if no Body take the Adminiſtration, 
the Ordinary may grant Letters ad Colligendum bona Defuntti, and 
thereby take the Deceaſed's Goods into 2 own hands, wherewith 
be is to pay the Debts and Legacies, ſo far as the Goods will 
reach; (p) for which himſelf becornes- liable in Law like other (p) 31. E. 2. c. 7. 
Executors or Adminiſtrators, The time for the Probate is (as aſore · & 13 E. 1. c 10 K 
fid) left to the diſcretion of the Judge, as the Circumitances ſhall 2 11 9. c. 5. 
induce 3 who may not therein in caſe of doubt, VVhe- 
ther the Teſtator be dead or not. The Proof whereof, if. it can- 
not be had by ſufficient V Vitneſſes, recourſe muſt be had to the 
Preſumption of Law (ſuppoling the Party to be in ſome Remote or 
Tranſimarine Parts, or. out of the VVorld 3 ) which Preſumption 
takes its Meaſures better from the time of the Parties Nativity, 
and the wonted Habit of his Conſtitution, then, as ſome would 


I . 
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(8) Jaſ & Sichad from the Teſtament it ſelf, (8) which by prudent Perſons i fre- 
de 


in L. 2. quently made in Health and Youth; as well as in Sickneſs and Old 

Teſta, alrer. Age, and iterated alſo by the ſame Perſon-as occaſion requites: 

mark From whence therefore Lewiſſime 3 can ſcarce ariſe, un- 

leſs circumſtantiated with other Admi Inducements: And 

therefore in the Caſe of a Perſoti long abſent, and in parts far re- 

mote aud Tranſmarine, Fame, common and conſtant Fame, un» 

der its due and legal Qualifications, which are many, may amount 

to a proof ſufficient to evidence his death, in order to à pro- 

ceeding to prove his Teſtament, ſpecially if his Goods are for the 

moſt part bons peritura, the Executor therein named able and ho- 

neſt, and the Teſtament it ſelf in favour of his Children, or ad Pios 
uſus. 60.5 MAE 

an A Teſtament after the Teſiator's death, and not before, may 

be proved either in Common Form; as when the Executor preſent- 

ing the Teſtament before the Judge, without citing the intereſſed, 

doth depoſe the ſame to be the true, whole, and Laſt- Will and Te- 

ſtament of the deceaſed, and wherenpon the judge doth annex 

his Probate and Seal thereunto: Or, i#f#fm of Law, as when the 

Widow or next of Kin to the deceaſed, are cited to be preſent, in 

whoſe preſence the Will is exhibited before the Judge, whereupon 

Witnefles being produced, received, ſworn, examined, and their 

Depolitions publiſhed, the Judge, in cafe of ſufficient proof, dorh 

(a) Bal. in 1. 2. e. pronounce for the validity of the Teſtament. () Now he that 


de Teſta. nu. 2. proves but in Common Form, may be compelled to prove the ſame 
& Sichard. ibid. & 


again iii form of Law : But being once ſo proved, the Executor is 

5 1 OS de not compellable to prove it any more; (r) but being proved only 
eand. leg. in Common Form, it may be queſtioned at any time within thirty 
(r) Paul de Caſt. Years next after, (g) by common Opinion, before it work Pre- 
Conſil. 96. vol. 1. ſcription. which is otherwiſe, in caſe it be proved in Form of Law, 
& Ine de Prttis or per Teſtes. There is another kind or form of proving Teſta- 
dub. > dor: ments, which in the Civil Law is called Apertura Teſtamenti, but 
(s) Cowel. 1 this ſavours too much of Ceremony to be of any uſe with us. Let 
pret. verb. Probat. it therefore ſuffice to be farther noted, That be the Teſtament 
proved in what manner ſoever, yet the Executor, before the Office- 

| Seal be affixed thereto, is to be obliged by his Oath, yea, and by 

Bond, if need ſo require, to render a juſt Account of the Execu- 

tion of the Teſtament, when he ſhall be thereunto lawfully called. 

(t) Stat. S. & poſt- (t) Laſtly, the Probate of every Biſhop's Teſtament, or the grant- 
— . ing Adminiltration of his Goods, altho' he had not s but 


Cir within his own Juriſdiction, does belong to the Arch-Biſhop of the 
(u) Coke Inſt. {ame Province. (u) 

7 "= b. 5. Touching the Fees for Probate of Teſtaments, for Regiſtring, 
"rzrog. Court, 


Sealing, Writing, Priling, making of Inventories, giving Ac- 
quittances, Fines, and all other things concerning the ſatne 3 as alſo 


for 
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for granting Adminilirations, the Reader is here referred 10 the 
„ enacted in that behalf, where the Pe- 
nalty is Ten Pounds for taking mere than is there appointed. uf 
the Executor requeſt an 6 engro the Taltuitens; he muſt after 


Stat. 21 H.8. c. 5. 


with him that he doth ſo requeſt, (2») or bring one ready ingroſſed (w) Coke. Ibid. 


with him ; which for prevention of paying more Fees than is due 
by the Statute, is adviſed as a (afe and ready way. Note, that by 
the ſaid Statute, neither the Money raiſed of Lands appointed by 
Will to be ſold, nor the Profits thereof, are to be accounted as any 
of the Teliator's Goods or Chattels. The Will is to be brought 
with Wax thereunto ready to be ſealed, and Proof to be made 
thereof. And the Executer at the making of the Inventory is to 
call or take to him two of the Teſtator's Creditors or Legatees, or 
in their abſence or refuſal, two honeſt Perſons of the Teſtatots next 
of Kin, or. for default of them two other indifferent Perſons ; 
which Inventory being indented, is to be atteſted for the Truth 
thereof — — and one part thereof to be leſt 
with che Qui che ocher part thereof to remain with the 
6. If on Proceſs or Summons fromthe Judge, th . 
appear not to prove ill are puniſhable tempt 5 
if they appear, 7 refaſe to prove the Will, e grant 


Adminiſtration to the Widow, or next of Kin. (x) Now Refuſal (,) Dig. Stat. 
cannot be by word only, but it muſt be Entred Ns * N c. g. & 


Court, and therefore it mult be done before a competent Jud and 9 
not betore bours in the Country, And in caſe the Ordinary 
himſe)f be an Executor, he may refuſe before his Commiſſy- 
ry, 9 Ed. 4.33. But where an Executor hath once Adminiſtred, 
there he cannot afterwards refuſe to prove the Will, and take on 
him the Executorſhip, becauſe by once Admini he hath ac 
cepted the Executorſhip by Interpretation of Law, and fo deter- 
mined his Election; and in that caſe the Ordinary ought not to 
accept of ſuch refuſal, but to compel him to prove the Will, and 
take upon him the Executorſhip. (3) Yet in caſe the judge doth ( 
admit one to refuſe, notwit ing his former having Admi- 


E. 4 CAS 


niſtred, it ſhall ſtand good. (⁊) Bat after refuſal, and Adminiſtra- Greisboot L. 
tion committed to another, the Executor may not recede from it, Blow. Com. a80. b. 


and go back to prove the Wilt, and to aſſume the Executorſhi 


? Paſch. 


p 
Indeed if only upon the Executor's making default of appearance . (2) — fol 5 


upon Proceſs or Sumtmons to prove the Will, Adminiſtration be 
inſt anter committed to another, in this Caſe the Executor may yet 
any time after come in and prove the Will, and fo undo the Ad- 


miniſtration. (a) But if after refuſal, it appear to the Judge, that 92 Mich. 27, 


the Executor had Adminiſtred before ſuch refuſal, he may revoke 28 Eliz. 
Cn, and enforce the Executor to. proceed to the 


proving, 
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proving of the Will: As if A. being Executor, ſhall Adminiſter, 
and yet refuſe to prove the Will, ſo that Adminiſtration is com- 
| mitted to B: If B. being afterwards ſued for Debt, ſhall plead the 
b) Offic. Exec. Mitter ſepra, it ſhall be found a good Plea. (5) Alſo an Executor 
cap. 3. $2. may be ſued for the Debts of the Teſtator in fome Caſes, even be- 
| 9 fore the Will is proved; for he may not by his own Act of delay- 
are e u ing to accept or refuſe the Probate of the Will, keep off Suits, ex- 
may releaſe, but not 1 8 in 
bring an Acfin. cept he will refuſe in due manner, that ſo Adminiſtration 
| Harriſei; Caſe, Co. granted, there may be ſome one ſuable by the Teltator's Creditors 
5. part 28. vid. tor the Debts owing by him. (e) But if only upon an Executors 
Hughs 3.55 making default upon Proceſs to prove the Will, Adminiſtration be 
verb. Probate of upon eis to prov 
it and Teftam, preſently committed to another: In ſuch cafe, the Executor may at 
(e) Ibid. vide any time after prove the Will and revoke the Adminiſtration. Mzcb. 
lib. 2. c. 27, 28 Eliz. Bale and Baxter's Caſe. 
7. In an Action of Debt brought by an Executor, the VVill 
ed by Sentence was ſhewn in Court: The Defendant pleaded, 
at the pretended Teſtator died Inteſtate, and that Adminiſtra- 
tion was committed to him, and ſhewed an Appeal from the ſaid 
Sentence of the Probate of the Will. Coke, in the firſt place, it 
ſeems, the Plaintiff cannot have the ſaid Action without a Pro- 
bate of the Will, and that Appeal doth here (uſj the faid 
Probate, and fo upon the matter, it is not any te at all, 
and therefore the Plaintiff cannot have Action, Dod Conceſſit, 
That the Appeal ſuſſ the Probate, but 20 H. 7. an A 
doth not ſuſpend an Excommunication, & c. Haught. The 
bate is but a matter of Form, and poſſibly therefore an Appeal 
will not ſuſpend it, and it ſeems to me, that that Plea will not 
abate the Writ ; for if that ſhould be a good Plea, no Executor 
{hall have an Action during ſuch Appeal, which would be a — 
(23) Tin. 13Jac. 33 Coke, it ought notwithſtanding to be fo, if the Law 
D.R. Rol. Rep. lo. (23) 
33. 


8. By the Common Law, one may be Executor Quoad Admi- 
niſt rationem, and yet not be an abſolute Executor, becauſe the Will 
is not proved: For where an Executor dies before Probate, the 
: (1) Cro. 2. 614. Teſtator nomine dies Inteſtate events. (1) a 

One bequeathed all his Goods to his VViſe his Executrix, after 
Debts and Legacies paid 3 ſhe dieth before Probate : In this Caſe, 
the Goods ſhall go to the Adminiſtrator of 'the Husband of the 
(2) Hetley 105. Goods not Adminiſtred. (2) 

Two Perſons contending for an Executorſhip, both controvert- 
ing in Law, which of them is the true and lawful Executor. Re- 
ſolved, That the Ordinary may not in this Caſe (pendente lite) 

(3)More,Caſe827. commit the Adminiſtration. (3 

VVhen a VVill is once proved, albeit it be only by ſotne, and not 

by all the Executors therein — =: 


U At. * 
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Refuſars alſo yet thoſe Refuſers, in Conſtruction of Law, con- 
tinue Executors ſtill; at leaſt ſo far, as that not only may fuch < 
refuſing Executor at any time afterwards, during the life of his 
| that proved the Will, Adminiſter to the Teſtators 
Goods, but alſo muſt joyn and be joyned in Suits by or againſt 
the other Executors yea, notwithſtanding ſuch his refuſal, Debts 
owing to or by the Teſiator may be paid or releaſed by or to the ( 4 
Executor. (4) Yet as to the joyning or be joyn'd in Suits, Cnc“ 2 er 
it is to be underſtood with this difference; as, Whether the Exe- Bre. 63). 
cutors are Plaintiffs os Defendants? For if Plaintiffs, they being 22 Ed. 3. 19. 
all privy to the Will, they muſt all joyn in the Suit: It may be.) 4 3 Hun. 
otherwiſe if Defendants, in regard others ſhould not be obliged ?, Ed. 2: fl. g 
to take notice of more than prove the Will, or Adminiſter. FE, 


——_— 


CHAP. XXI. 
Of proof requiſite to a Will, 


I. What Teſtimony ſufficient to prove a Will. 

2, Proof requiſite to « Will written by the Teſtators own band, 
3. What Witneſſes are incompetent to prove a Will, 

4. Legataries, bow far they may be competent Witneſſes. 


5. Animus Teſtandi, how it may be proved. 

I. Here there is no controverſie or diſpute touching the : 
VV Will, there the ſingle Oath of the 1 Executor 6 is 

ſufficient for the Probate thereof in Common Form; and where o- 

ther proof is requiſite, there it lies much in the breaſt of the 

Judge duly regulated by Law, what proof to admit for the number 

of Witneſſes, for the quality of them, and for the nature of the 

proof, according to the circumſtances and ſtrength of oppoſition 

made againſt the Will. But re alarly by the Laws and Cultoms of (,) Jus Civile 

England, two Witneſſes, without exception, are requiſite for the exigit ſeptem. $. 

due proof of a Teſtament, and two ſuch are ſufficient : (a) So that ſed cum. & $. fin. 

it is not neceſſary to have any more than two, (b) and it may be Inſt. de Teſtam. 

in vain to have no more but one; (c) for a Nuncupative Teſia- * 8 

ment muſt be proved by at leaſt two Witneſſes without excepti- verb. probatis. 1.3. 

on. And as to the number of ſeven Witneſſes required by the Provin. Conſt. 

Civil Law to the proof of a Teſtament, it is meerly a Solemnity, (e) Jaſ. in!. 

and nothing at all of the Subſtance of the Teſtament; for that — de 

number is alſo variable even by that Law, whereby we find two (n IT. r 

Witneſſes ſufficient for the proof of a Military-Teſtament. (24) Divus de Milit. 

Which number, as it doth a Divino, ſo alſo by * 
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625) C. cum eſſes, of Nations, and by the Canon Law. (25) Sometimes we find five 
& c. relatum de Witneſſes will ſuffice by the Civil Law: (26) And in ſome Caſes 


le ment. (27) And yet in ſome Caſes one Witneſs, together wit 


h 
be 


(a8) L. fin. c. de 


regularly a fingle Witneſs, 
Gel Cad. Without other Admminicular proof, is not 7 
cod. tit. &inl. as in the Caſe of Chadron againſt Harry 3 where it is faid, If 
fi quando. c. de the Eccleſiaſtical Court in a matter that is meer ſpiritual 
8 and pertinent to their Court, according to the Civil Law | 
avaint Harris, their proceedings are againſt the Rules of the Common Law, yet 
oy. a Prohibition does not lie. As if they refuſe a fingle Witneſs to prove 
Per. R R. 300. a Will,for the Conuſance of that belongs to them. And agreed alſo, 
That if a man makes a Will, but appoints no Executor, that that is 
no Will, but void. But if the Ordinary commits Adminiſtration 
with that annexed, the Legatary to whom any Legacies are deviſed 
by ſuch VVill, may ſue the Adminiſtrator for their Legacies in the 
Spiritual Court. Note, P. 4. Ja. B. R. Peep's Caſe, a Probibition 
was denied 3 where they in the Spiritual refuſed à ſingle 
Witneſs in proof of payment of a Legacy. | 
2. A Teſtament written by the Teſtators own hand, proves it 
ſelf, without the help of ſuch Witneſſes, yea, though it hath not 
his name ſubſcribed to it, nor his Seal affixed to it, nor Witneſſes 
preſent to it; provided it be undoubtedly known to be his wri- 
ting, or can be ſufficiently proved ſo to be; yet it ſhall have the 
more Authority, if ſo be it be ſubfcribed by himſelf and Witneſſes, 
and Sealed. Nor is it neceflary to the proof of a written Will, 
that the Witneſſes hear it read, or ſubſcribe it, ſo as they can de- 
oſe that the Teſtator declared before them, that the ſelf · ſame 
riting now produced, is, was, or ſhould be his Laſt-Will and 
Tettament. For in a written Will or Teſtament it is not neceſſary 
| that there be any Teſtimony of Witneſſes, where it is certain and 
4) Auth. quod. undoubted that the Teſtament is written or ſubſcribed with the 
2 de _ Teſtators own hand; (4) or that the Teſtator cauſed the ſame to 
2 Script. de be written by another: But if theſe be doubtful, then the Teſſi- 
Cond. & Demon. mony of V Vitneſles is neceſſary. (e) Allo the VVitneſſes t to 
(f) D D. in l. hac prove the very Identity of the V Vriting, that is, that the VVriting 
Conſultil & in, now ſhewed, is the very ſame VVriting which the Teſtator in his 
won" Dy life time affirmed before them to be his Laft-VVill, or to contain 
Teftam. his VVill, or other words full to this purpoſe: (f) So that it is not 


ſufficient 


* * * 4 * 
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ſufficient for the Witneſſes to ſay, This is the Teſtators own hand, 850 
for or becauſe we know his Hand 3 (g) neither is it ſufficient by (8) Bart. &aliiin 
comparing other Writings of the Teſtators own hand with the g 12144 

Teſtament 3 (b) for hands may be counterfeited, therefore proof Demon. 

by ſimilitude of hands is not full proof, (i) except where the (h) Sichard. in ff. 
ſtyle and practice of the Court runs otherwiſe. (&) Neyerthe- 388 
leſs, if the Witneſſes depoſe that they ſaw the Teſtator write or Ci) Nat, 


) Sichard. ubi 


ſtators Cheſt among other his Writings : In theſe Caſes the proof (ü) Bert We atii 
made by comparing of Hands, is a full and futhcient proof, (=) Lie foipſers 
yea, though there a not any of thoſe helps by probable cir- ff de Cond. & 


ornetion, proof made by comparing of Hands may be allowe : 
full and ſufficient « Likewiſe if it be „that the Teſta- ꝗ. 16. 
tor in his life-time did acknowledge that his Teſtament was con- 
tained in a Writing left in ſuch a mans hands or cuſtody, and that 
man produce a 1 it to be the fame which the Te- 
ſtator left in his cuſtody 3 ſuch proof is ſufficient without any fur- 
ther comparing of Hands. (e) But if the Teſtator did allo ac- (o) Alex. Con. 
knowledge that his Teftament contained in ſuch a Writing left in 167. vol. 5. nu. 1. 
= y of _ perſon, — written with * oy * 
ſuch proof is not ſufficient, without comparin whereby 
it — to have been written by the Teltator himſelf. (p) And 22 l 
it is held, in caſe of a Deviſe of Land, That the ſhewing of the f de Teſta. nu. 2. 
Will under Seal of the Court where it was , and proof that 
it was examined by, and h with the Original, is good Evi- (30) Cayt. Rep. 
dence, without ſhewi the Original Will. (30) 98. 

3. Regularly all are held competent Witneſſes to prove 
a Controverted Will, ſave ſuch as the Law holds incompetent ; 
ſuch are ſuch as are parties intereſſed, or preſumed in Law to be 
byaſſed in affection, or the like; allo infamous Perſons, as perju- 
ved, or the like; alſo ſuch as for want of judgment and under- 
ſtanding the Law rejects. And if it cannot be proved whether it 
be a Teſtament or a Codicil, the circumſtances =_ ſo indifferent 
to either, then is it moſt ſaſe, in regard of the Statute, to commit 
8 3 5 — or next of Kin 2 þ the 5 

to avoid the forfeiture of Ten pounds, (ꝗ) in caſe the e . 

before whom ſuch penalty is — ond ad judge the — _— ago 
to _—_ died Inteſtate, 8 without à Will. 5 4 

4. A Legatary may be a competent witneſs for the proof of a (r) 3 
Will in all parts thereof, * ſor what concerns the Legacy 8 4 
therein bequeathed to himſelf, n ſuppoſe nov — r 

2 itneſſes 
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ch Bar. in) Witneſſes to a Will, wherein each of them hath a Legacy, they 
omnibus C. de cannot ſufficiently — the Will as to their own Legacies, () but 
5 3 for the reſt of the Will they may. (t) 
Fog ©.4.nu.57. 5. It is very obſervable, that the moſt conſiderable Requiſite 
the Law aims at to the conſtituting of an Executor, and making 
of a Teſtament, is to be proved more by Circumſtances than by 
VVitneſſes; and that is Animus Teſt andi, or the intent or purpoſe 
(u) Gloſf in l of the Teſtator to make his VVill. (A For it is the mind, purpoſe 
plane. Inſt. de and intent of the Teſtator, more than his words, that giveth life 
Teſta. Mili. and being to the Teſtament. (w) The Circumſtances that prove 
(w) Mant.de | the intent or purpoſe, muſt alſo themſelves be proved by VVitneſ- 
I > ir. 16. & 1 ſes. Theſe Circumſtances proving ſuch a 4 the Teſtator, are 
ex feol. ff de many; as, when the Teſtator is in any more than ordinary danger 
hered. inſtit. of death; (x) or that he orderly compeſeth himſelf for ſuch a 
(x) cs 2 work 3 (y) or that he required the VVitneſſes to bear witneſs 
Mili Tz. thereof; (z) with many other the like Circumſtances, as to the 
(y) Gloſl. ia dict. perſon, time, place, occaſion, manner of ſpeech, deportment, and 


| plane. in whoſe preſence; All which the circumſpe& Judge is to take in- 
of Spam in dict. to conſideration 3 for ſince the mind Ale of the Teſta- 
Op tor is the eſſential Qualification of every Teſtament, and not ca- 


pable of a Being otherwiſe than by ſuch intention, and the mind 
and intention of man not ſo much as conjecturable, otherwiſe than 
by outward Circumſtances, it is moſt neceffary that they fall under 
a due proof by ſufficient V Vitnefſes. And in ſuch things as de- 
pend meerly on the Teſtators Will, a more exact Inſpection is to 
(31) L. in his f had to what he meant and intended, than to the terms by which 
J. out. &1. Pub- he expreſſed himſelf, (31) Vet may we not depart from his words, 
lia. ff de Depoſit. without a very plain Evidence of his mind diſcrepant from the 
(32) L. non aliter. ſame. (32) And where the mind and Intention of the Teſtator is 
fl. de Leg. 3. doubtful, in that caſe it ought to be interpreted, rather according 
to the Law of Nature, and the Fas Gentium, than any private or 
municipal Law whatſoever : The reaſon is, becauſe Law of 
Nature being inherent in him, it is to be preſumed, his Will and 
(33) 5 Intention was rather governed by that, than by any other Law 
Gent. & Civil. whatever. (33) And therefore where the Teſtators mind or mean- 
(34) L. cum avus, ing is doubtful, if the Teſtament be in favour of his Children, it 
fr de Condit. & js ſufficient for the upholding thereof, if you can but any way 
8 gueſs at his meaning, or may have any probable Conjectures ſor 
eile the ſame. (34) | 


-CHAP. 
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GSA 
Bona Notabilia. 


1. What ſhall be accounted as Bona Notabilia. , 

2. Where the Will is to be proved, in caſe there be Bona Nota - 
bilia. | 

3. How or when Debts and Bonds may make Bona Notabilia. 

4. Law-caſes touching this ſubject. 


wy 17 agreed by all, that Five Pounds is the ſam or value of 
Bona Notabilia; provided, that where by Compoſition or Canon. 92, 93. 
Cuſtom in any County Bona Notabilia are rated at a greater ſum, * Char. 1. 
the ſame is to continue unaltered; as in the Dioceſs of London it 
is Ten Pounds by Compoſition, (2) provided allo, that if any (a) Coke part. 
man die in itinere, or in a journey, the Goods that he hath then 4. Inſtit. cap. 74. 
about him, or with him, ſhall not be as Bona Notabilia, to cauſe — 
Adminiſtration to be committed, or the Will to be proved in the 
Prerogative. (b) Nor is it neceſſary that the party muſt have Five y 
pounds in each and every of the ſeveral Counties where his Goods (b) Offic. Exec. 
are diſperſed but it is ſufficient if the party deceaſed were poſſeſſed © 4 S. *: 
of Goods and Chattels in ſome other County than that wherein 
he lived and died, to the full value of Five Pounds, belides thoſe 
Goods extant in the County where he died. So that although the 
deceaſed's Goods and Chattels do araount to Ten pounds or 
more; yet if the Goods and Chattels extant in ſome other Coun- 
ty, do not extend to Five pounds at the leaſt, the deceaſed is not 
to be accounted to have Bona Notabilia. 
2, Regularly the Will is, as hath been faid, to be proved inthe 
Eccleſiaſtical Court of the ſame County where the Teſtator is an 
Inhabitant, or wherein he made his moſt uſual reſidence and abode 
for the later years before his Death, and not in the Eccleſiaſtical 
Court of that County wherein he made his Will, or wherein he 
died, but where his laſt place of habitation was; but if the Te- 
ſtator died poſſeſſed of Goods to the value of Five pounds, called 
Bona Votabilia, in divers Counties, then the Will is to be proved 
in the Prerogative Court, to which alſo Appeals from any other 
inferiour Juriſdiction : So that the Pr ive Court of the Arch- 
biſhop of Canterbury is the Court wherein all Teſtaments are to 
be proved, and all Adminiſtrations to be granted, where the party 
dying within his Province hath Bona Notabilia in ſome other Dio- 
ceſs than that wherein he died, which regularly is to be to the va- 
lue of Five pounds, ſave where by Cuſtom or Compoſition it is 


at. 
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(e) 35 H. 6. 36. 


(d) Coke ubi ſu · 
[By 


Fe) Offic. Exec. 
ubi ; 
Mal. 7 Eliz. 


A. Comu. Da. vid. habit; ſo that if the Bonds be in the County where the Teſtator 


13 & 14 Eliz. 
Dyer. 305. 


00 Ibid. 


(g) 22 Eliz. in 
C. B. Vere and 
Jefferies Caſe. 


Co. 5. part. 29 


nal ſum of a Bond be but Five 


— 


at any greater ſum, as aforeſaid. Alſo if any Teſtator die not 
poſſeſſed as aforeſaid, and the Executor notwithſtanding prove 
the Will in the Prerogative, ſuch Probate ſhall ſtand good; But it 
is otherwiſe if the Will be proved in the inferiour Juriſdiction 
when the Teſtator dies poſſeſſed, as aforeſaid, of Bone Notabilia; 
for in ſuch caſe it is again to be proved in the Prerogative. And 
if a man hath Goods in divers Dioceſſes or Provinces, and make 
his Executor of his Goods in one of the Provinces, and die Inte- 
ſtate as to his other Goods : And if the Ordinary do commit Ad- 
miniſtration of the Goods which are in the other Province unto 
the ſaid Executor, then is he both Executor and Adminiſtrator , 
and the party died both Teſtate and Inteſtate. (e) And if a man 
died Inteſtate having Bona Notabilia in divers Dioceſſes, the Judge 
uſed to aſſeſs a convenient ſum to be imployed in Pios uſaus, but 
with and under certain Limitations, (4) or legal Reſtrictions. 
3. Debts owing to the Teſtator, are held Bona Notabilia as well 
as Goods in poſſeſſion, their value being anſwerable; yet if the pe- 
for the payment of a leſs 
ſum, although the Bond be forfeited, yet that is not underſtood 
as Bona Notabilia, although in Law the whole penal ſum be a 
Duty. (e) And thoſe Debts are ſaid to be Bona Notebilia, where 
the Bonds or other Specialties are, and not where the Debtors in- 


died, and the Debtorsin another County, in this Caſe the VVill 
is not to be proved in the Prerogative Court; but in caſe the Debts 
ate only by Contract without Specialty, they are then to be eſteem- 
ed Bona Notabilia there, and in that place where the Debtor is. 
But in caſe Lands be by V ill given to be fold for payment of 
Debts and Legacies, this is not to be accounted as Bona Notabilia, 
though it be Aſſets; () for where Land is bequeathed to be fold 
for ſuch uſes, there neither the Money raiſed thereby, nor the pro- 
fits thereof ſhall be accounted as any of the Teſtators Goods or 
Chattels. ä 

4. One had Goods ſolely in an inſeriour Dioceſs, and the Me- 
tropolitan of the Province pretending that he had Bona Notabilia 
in divers Dioceſſes, committed the Adminittration of the Goods, 
It was reſolved, That ſuch Adminiſtration granted by the Metro- 
politan, was not void, but voidable by Sentence, becauſe the Me- 
tropolitan hath Juriſdiction of all places within his Province. But 
if the Ordinary of one Dioceſs committeth Adminiſtration of 
Goods, when the party hath Bona Notabilia in divers Dioceſſes, 


the Adminiſtration is void as well for his Goods within the Dio- 
ceſs, as without. (p) 


In an Action of Debt 


brought by an Adminiſtratrix an 
Adminiſtration brought by the Biſhop of R. the Deſendnt pat 
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ed an Adminiſtration committed to him by the Dean and Chapter 
of Canterbury Sede Vacante, becauſe the Inteſtate had Bona Nota- 
bilia. The Plaintiff replied, that the faid Adminiſtration was re- 
pealed ; and it was adjudged for the Plaintiff; 1. Becauſe the 
Defendant did not ſhew what Bona Netabilia the Inteſtate had im 
certain; and it ſhall be intended he had not Bona Notabilia, and 
ſuch Adminiſtration is but voidable. 2. Becauſe before the Repeal 
of the Adminiſtration committed by the Metropolltan, the infe- 

eriour Ordinary may commit Admiwuſtration 3 | 
fendants Adminiſtration is repealtd, it is void 4b initio 3 and in 

the principal Caſe it alſo was reſolved, That whereas the Admi 
nitration was committed to the Obligor, that the Debt was not 
extinct, becauſe it is in another right: otherwile it is, if the Ob- N 
Woe py eng oye PO 

an tion, t Was, e- 

ſtate died in r The Oed which the Action 


was brought was in Landon, at the time of bis death. The Biſhop 
of Cheſter, in whoſe Diocels the n 
tion to J. S. who releaſed to the Defendant : Auchbiſhop of 
Canterbury granted Letters of Adminiſtration to the Phintiff, and 
in Debt brought by him, the Releaſe was pleaded in Bar. In 
this Caſe, it was holden by the Juſtices, where one dieth who 


hath Goods in divers Di Teng have the Preroga- (i) Hill. 38. Eliz. 
and 


tive: And it was holden, That if Canterbury hath not any Prero- C. B. Byrm 
gative in York, yet that this Bond ought to be ſued in, and com- en. Caſe Cro. 
mitted Adminiltration of, within the Court of Canterbury, and Jr $32: 9nd 
committed by the Biſhop of that Dioces. () vol. 3. ric. Adi 

If a man dies Inteſtate, having Goods in divers Counties, the niſtrator. 
Metropolitan ſhall grant the Adminiſtration, 14 H. 6. 21. 10. H. 

7.18. 35 H. 6. 43. If he hath Bens Notabilis to the value of 

One hundred ſhillings in divers Dioceſſes, the Metropolitan ſhall | 

grant the Adminiltration, 10 H. 7. 16. b. Or if a man dies be- g % Avidem; 
yond the Seas Inteſtate, the Archbiſhop ſhall grant the Adminiſtra- tit. Execut. lit. F. 
tion; P. 11. Fac. B. per. Co. to be adjudged in 42 Elix. 

H a man dies Inteſtate, having Bona Notabilia in England and Dyer. 14 Hir. 
Ireland, ſeveral Adminifirations ſhall be granted; wiz. by the 30. Roll. ibid. G. 
Archbiſh of Canterbary for the Goods in his Province, and by the 

iſhop of Dablin for the Goods in his. 

It is ordained by a Canon, 1 Fac. cap. 92. That if a man dies 
in a Journey, the Goods which he had at that time with him, ſhall 
not cauſe his Teſtament or. Adminiſtration to be liable to the Pre- 
rogative Court, 

if a man hath Goods to the value of Five Pound in one Dioceſs, Rolli Aria 
and a Leaſe for years of the ſame value in another Dioceſs, they are tit. Execuc. iy Bb. 
Bona Notalulia, whereby the Archbiſhop ſhall grant the Admi- 


niſtration, 


4 - 


"of Le Fill. and Teftaments. Fart I. 


Hil. 37 Eliz. B. 


& Trin. 17 Jac. 
inter Trowbridge 
and Taylor. per 
Cur. Roll. ibid. 


Dyer. 14 Eliz. 
395. 38. 


Perkins. F. 489. 
Roll. ibid. lit. I. 


nitration, although the Leaſe for years be not a thing moveable, 
nor properly Bonum, but it is a Chattel according to Pleadings. 
If a man becomes bound in an Obligation at London, and 
dies Inteſtate in Devon, and there hath the Obligation at the time 
of his death with him, Adminiſtration ought to be granted by the 
Biſhop of Exon, where the Obligation was at the time of his 
deſth, and not by the Biſhop of London where the Obligation was 
made; for the Debt ſhall be accounted Goods, as to the granting 
of Letters of Adminiſtration, where the Bond was at his Death, 
and not where it was made. | 

To make Bona Notabilia a Debt without Specialty, thall be ac- 
counted Goods where the Debtor lives, and not where the Teſta- 
tor lived. Likewiſe if a man dies Inteſtate, having divers Debts 
or Obligations in ſeveral Dioceſſes, the Debts are ſaid to be Bona 
Notabilia, where the Bonds or Obligations are, and not where 
the Debtors or Debtees are. | 

It a man hath Goods to the value of Five pound in one Dioceſs, 
and a Bond or Obligation to a greater value in another Dioceſs, 
the Obligatidn being there alſo made, they are Bona Norabilia, for 
which reaſon the Arch-biſhop ſhall grant Adminiſtration. 

Anciently if a man died Inteſtate, having Goods to the value of 
Forty ſhillings in two Dioceſſes, it ſhould make the Goods to be 
Bona Notabilia, whereby Adminiſtration ſhould be granted by the 


Archbiſhop. But by a Canon, 1 Fac. cap. 93. it is ordained, that 


Bona Netabilia, ſhall be accounted to be Five Pound at leaſt, and 
that none ſhall be ſaid to have Bona Notabilia, unleſs he hath Goods 
in divers Dioceſſes, to the value of Five pound, and ſo that Canon 
hath changed the Law, if it were otherwiſe before, Likewiſe in 
the {aid Canon there is an Exception of ſuch Dioceſſes where by 
Cuſtom or Compoſition Bena Notabilia are rated at a greater ſum 
than Five pound, | 


- 
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yi "op: n O H A p. I. | i 
Of the appointing or conſtituting Executors, 
7 1. The 7 freedow . Extcavers,' 


2. How t Executor ſhi be perform d 2 
charg'd; wh 's King — — N * 


* , * 
1. HE word Executor taken in the largeſt ſenſe, falls under 
b a threefold Acceptation; for ſo there is Executor à Le 


e | 
© Conſtitatus, and that is the Ordinary of the Dioceſs ; 2 L. 1. Cod. de 
a and there is Executor a Teſt atore Conſtitutus and that (b) _ "7 
is the Executor Teftamentarins \ and there is Executor ab Epiſcopo Conſuetud & 
Conftitutus, and that is the Executor Dari vus, who is an Leg. Angl. I 2, 
" Adminiſtrator to an Inteſtate : By the Civil-Law, this Excenter cab, 26. S Trac. 
3 Teftementerius, or Heres in the Dialeft of that Law, doth ſuc- 8. Nb. Ang). 3. 
cred in Univerſum jus defuntti. (a) Now the Law holds forth ( If. de Hæ- 
that liberty to Teſtators, thit they may, if they pleaſe, exclude red.-Inſt. 
their own Wives and Childten, and appoint ſtrangers in their (d) 70k Avia. 
Teſtaments to be their Exccutors; (b) for the validity of the f ut nu. 
Teliators Will chiefly contifis in the freedom and liberty of the (e) Jo. de Can. 
Will of the Teſtator. Therefore the Teſtator may, if he pleaſe , Tratt. de Exec. 
appoint even Bondment, Villains or Priſeners as his Executors , ut. vol. partic. 1. 
(Nor lafants, (4) yea, whether born, or not born at the (4) R & 
time of the Teltators death; (e) or Women, whether under Brook. tit. Exec. 
Covert and Married, or Sole. (/) Allo Teltators'may,it they pleafr, (g) L. Simus, g. 
make ſuch perſons their Executors, as are either their Debtors or A computatione. 


their Creditors (e) Or One lingle perſon, or *many jointly 25 Co- C. de jure delib 
EeXecu 1 h | 

tors in ſeveral perſons, a or many joyntly repreſenting ng 
2 


one 
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Of Executors and Adminiſtrators. Fart II. 


of the Executor is in Seripti or not, ſo is the Teſtament a. Nun- 
E 
for Matter, or exa orm, in- 
excepting only the Appointment of 4 — which the 
Teſtator makes only Ore · tenus, it amounts to no more than a 
Nuncupative Will, as to Goods and Chattels, though as to the 
Diſpolition of Lands it may be a ſufficient Will in writing, 
out the Appointment of any Executor at all; yea, 
Teſtator having ritten all of his Will. ( the Appoi 
of: his Executor) ſhould after only by word of mouth declare, That 


4 


wi he whoſe Name is written down in the Note he left with A. B. 


ſnould be his Executor, this will amount but to a Nuncupative 
* 


Will. (22 | 
2.. When the King ismade Executor, he doth certain 
perſons to Officiate the Execution of the Will; againſt whom ſuch 


| as have cauſe of. Ation may bring their Suits, — 
ther to take the account. (I) So Katherine Queen ager “ 
England, Mother of. Henry VI. who died gun 2d, 1436. made 

her Will, and thereof. Henry VI. her ſole b pon 
the King appointed Robert Roll Keeper of the W 

others, to execute the. ſaid Will, by. the overſight of the Cardi- 
nal, the Duke of Glouceſter, and the Biſhop of Lincoln, or any 
two of them, unto whom they were to account. () 


CHAP. 


Part IL Of Executors and Adminiftrators. 
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1. FT Eſtaments wherein the Executor is pure and ſumply made, 


Exccutors are very numerous and uncertain, according 
. 4 — — __ — Notwithſtanding, Wahn 
nor nor 
where an Executor is made, or Adminiſtration granted upon Con- 
dition, which is after broken, ſo that the Executorſhip or Admi- 
niſtration is determined; yet in this Caſe, all Acts done by ſuch an 
Executos or Adminiſtrator in purſuance of his. Office, ſuch 
Condition broken, are good. (2) Andif one do but appoint , (2) Plow. 281, 
That his Debts and Legacies being paid, his V Viſe putting in Se- 54.1104. & 19 
arity for the performance of his V Vill, ſhall have the. Relidue of 44) Mich. 1. 


2. The ime may be weg rg Excuſe, ©) Plowd. in 
and that either certainly, or with reference to Contingency 3 (e) Ca. inter Greizh, 
for by the Laws of the Land it is lawful for a Teſtator to appoin 
his Executor, either from a certain time, or until a certain time 3 f. — 
and in the mean time Adminiſtration may be committed to the Admimift. — | 
next of Kin, or to the VVidow 3 and the AQs then done by fuch (4) Plowd. in y 
Adminiſtrator cannot be voided by the Executor afterwards :- (d) did. Caf. 

And in-this ſenſe, the ſame perſon may be (aid to die partly Te- ie S el. 
ſtate, and partly Inteſtate, which by the ſuictneſʒ of the Civil Law I jus hoſtrum. f 
not allowable. («). 3 Reg, Jur. 


— nt” „% „ ——— 


— = 


—_—_— c 


f Erecutors IT 2 Part I. 


22 As the Conditions incident to the making > of Executors — 
giving of Legacies, are (as aforeſaid) very many, and full of va- 
: So allo the power it ſelf of Execators may be limited, — 
lfied, and divided; eſpecially theſe three ways, wiz. Firſt, Reall 
as thus, he may make A. his Execator for his Plate and H 
hold-ftuff; B. his E xecutor for his Sheep, and Cattel ; C. his Exe- 
cutor for his eaſes and States by extent; and P. his Executor for 
the Debts due to him. Secondly, Locally, as thus, wiz. he may 
(1 19 H. 8. 3. & make E. his Executor, for his Goods in'Cormwal ; F. his Executor, 
6 H. 8. Dyer. for his Goods in Devon; and G. his Executor, for his Goods in 
4 Hill. 33 Eliz. Somerſet. Thirdly, Temporally; as thus, he may make his Wife 


in Com. B. 


32 H. 8. Broo, bis Executrix during her WOW, 'or during his Sons, Mi- 


3 nority. () 


4. Some what to this pod there was a Cale ibis a Teſta- 

tor appointed nis Wife his Executrix, if ſhe wor 1 B. to en- 
a joy ſuch a certain parcel of Lands (probably e hy 

tor three years; otherwiſe C. D. hdd be Executor: 

tion was, Whether ſhe were Executrix preſently upon the Tels 

tors death, or not till'the had ſuffered A. B. to enjoy the Lands 

the three years: It was held by all the Jadges (one only excepted) 

That the was preſently Executrix, until ſhe ſhould diſturb 4. B. 
&c, For if ſo, it was then agteed, That the Execatorſhip would. 
by virtue of the Condition, paſs'from the Wife to C. D. (4) If 

(4 Paſc. 33.Eſiz, the Wife might thus enter upon the Executrixſhip' preſently, Q. 
1 te Lice Francis Whether ſhe ought uot firlt to give Security for performance of the 
* Cale. Condition? Otherwiſe ſhe may in leſs than one of theſe three 
years, diſpoſe of all che Teſtators Goods and Chattels, and leave 
the ſaid C. P. not only nothing but a dry and naked Executorſhip, 
but leave him without remedy alſo. 

If one be named in a VVill Fxecutor, and another a Coadja- 
tor, without more words, that Coadjutor is not by this a Co- 
executor 3 nor hath he, as fuch, any power to Adminiſter or in- 

: termeddle with the Teſtators Eſtate, otherwiſe than as an Over- 
ain ſeer, to adviſe, counſel and perſwade; and (if need be) to reQihe 
a4 Ed. 3. tit. miſcarri:ges in the Executor, as one Concredited with a Truſt 
3 121. 29. for that purpoſe by the Teſtator. ( 5) | 
Ed. 3. 39. If one appoint my Executor to be his Executor, and die, if the 

Will be not void for Uncertainty, yet he is dead Inteſtate until l 


die, and die Tettate: But if die Inteſtate, then he is dead In- 
teliate Uo” a 


* 
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| 1. How one alone, or many. joynely, may be wade Exeentors, 5 

2. H Executors may be made univerſally or particularly. 

i a TT 3 th ; 3s 07 Cris 624545 

1. NN perſon alone, or divers togethes, ſo the number be not () S. Et unum, 
| O too numerous, may be appointed Exccutors. (a) And ne de hæted. 
where divers perſons be made Extecutors, all are to be admitted, cb) L. religiofg. 4 
8¹ | 
and not one without the reſt, (h) unleſs they cannot, or will not $. Santt. de Teſt, 1 
undertake the Executoi ſhip. (c) Which condluſion holds true, 2 I 
though he be a ſtranger who! is joyned in the-Executorſhip with (l. Sefer, Part. 
the Teſtators own Son: It is true alſo, whether the Executorſhip : 


Teſtator ſay, I make A. B. or C. D. Executors; both perſons (d) L. quidam. C. 
are Admiſſable; (4) For this word [Or] in favour of Teitaments, Mant. de 


to enucleate his intention, which is the Index oi the VVill, there 

ought to be a Comprehenſion of all contained in the VVill, 
2. Likewiſe an Executor may be appointed either univerſally, (i) b. C. de 

or particularly. , Uni verſally, when he is made Executor of the 1. Lite 2 

10 e Ke jor: & 

C | | i Cogn. ay 

In which reſpe& he is univerſally chargeable with the payment of Plow in Ca. ins 


AR Evert ea be apolge Fee. ar is of ow ba ns 
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(m) Fitz. Abr. ot the Will, or only of ſome part of the Teſtators Goods, 
3 en) in which reſpeck ſuch Executor may meddle with no more 
F CO on he ferns rent. 
3 his f 1 no ecutor appoi 
A () And fe wont Pave ei 
pes cd de Blog, 1. Goods 8 for of them the Tefiator by the Laws of this Land is Gill 
(0) Fitz. & Br. \, die Inteſtate. (o) And thus in this caſe alſo may the ſame per- 
= ſon die both Tefiate and Inteſtate, not only in reſpect of time, as 
aforeſaid, but allo in reſpect of Place and Goods, contrary (as was 
before declared) bee „ 338 
ſenſe alſo one may be uni or particular Legatary. | 
where the Teſtator leaves all his Goods, or the relidue of them to 
1 — none elſe being appointed Executor, that perſon in 
t 


; make one Executor of his Plate and Goods, another Executor of 
ta) Trin. SH.8: his Debis: Alſo one Executor of his Goods in one County, 
ET another of his Goods in another County. ('2) 


* 


CHAP. IV. 
Of ſubſtiruted Executors. 


| 1. Of Sub | ions and | ming Executor: g.. 
1 De. 2. —— kinds n 


i 1. THE Teſtator is then faid to make degrees of Executors, 
| i" when he doth ſubſtitute one in place of another: () For 
| an Executor may be made either in the tirſt, ſecond, third, fourth 
| Lied. K Sublt- or fifth degree, &. (b) And he that is made Executor in the firft 
t | Subs, zn dein ie degree, is faid to be inflituced, the reft are faid to be ſubſtituted : 

| Franc. poſt. Gef (e) As thus, The Teſtator maketh A. his Executor, but if he will 
fl in cap. ult. de not, or cannot be his Executor, then he maketh B. his Executor, and 

| 1 if B. cannot or will not be bis Executor, then he maketh C. his Ex- 
| | (t) Ibid. 9 ecutorz and ſo on. In which example there be three degrees ot 
| c) Zaſ. in Trat. Executors 3 A. is ſald to be inſtituted Exccutor in the firſt degree; 


deſubſt. in prin. g. is ſaid to be ſubſſituted Executor in the ſecond degree; and C. 
; BB 
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is ſaid to be ſubſtituted in the third degree. And ſo it is lawful ſor 

a Teſtator to make as many ＋ of Executors as he pleaſes 3 (d) Did. 1. ouſt 

(4)and in the place of one only Executor,he may,if he pleaſe, ſub- LEST ug 

ſtitute more than one. (e) Allo it is lawful for the Teſtator to tit. in prin: 

inſtitute an Executor ſimple, and to ſubſtitute another in his place (e) S. plures. Inſt. 

conditionally; (F) or to inſtitute one conditionally, and to ſubſti- ibid. 

tute another ſimple. (g) And ſo long as he that is appointed Exe- ff gr Ju Liberis. 

 cutor in the firſt degree may be Executor, he in the ſecond degree (c) L. fu, Condi 

may not be admitted. (h) Likewiſe by the ſecond —_— the tione. ff. hæred. 

third is repelled, and be the third the fourth, &-c. Alſo if but any inſtit. 

one of the Executors in the firſt degree may be admitted, the Sub- ©) N. unnd f. 

Kitute is excluded, unleſs the Teſtator doth appoint to every Exe- cy, ic eff, & de 

tor firſt inſtituted, his ſeveral Subſtitute reſpectively. (i) Alſo the hered. inſtit. & l. 

Subſtitute ought to ſucceed in that part or quantity of the Te- poſt ad c de Im- 

ſtators Goods which was aſſigned to the former Executor. (&) PL 1 
2. The Civil Law takes notice more eſpecially of three kinds im pus 

of Subſtitutions, viz. Expreſs, Tacit and Mixt : As alſo of three (k) L. 1. c. cod. 
kinds of expreſs Subſtitutions, viz. General, Special and Singular, - 

or Individual. An expreſs General Subſtitution, as thus, I inſti- 

tute A. B. and ſubſtitute C. D. my Executor. An expreſs Special 

Subſtitution, as thus, If A. B. be not my Executor, then I ſubſtitute 

C. D. An expreſs ſingular or Individual Subſtitution, as thus, IF 

A. B. cannot, or will not be my Executor, I ſubſtitute C. D. And it 

is the very nature of every Subſtitution, that the ſubſtituted ſuc- 

ceed not, but after the inſtituted, and that to the ſame parts and 

portions, and under the ſame Conditions and Qualifications, in 

all reſpects, as the inſtituted, unleſs the Teſtator doth in terms 

otherwiſe expreſs himſelf, and appoint : So that this Subſtitution 

is (as the word it ſelf imports) no other than a Surrogation o 

one in the place of another. And ſometimes the words of Inſti- 

tution may be ſuch, as that they may ſeem to reſolve themſelves 

into a Subſtitution. And here obſerve, that every Subſtitution 

hath init, either an expreſs or implicite Condition; for which 

reaſon it is, That if an inſtituted Executor doth once acccept the 

Office, and after die Inteſtate, the Subſtitutes in what degree ſo- 

ever, are all excluded, becauſe the Condition in Law, viz. | If he 

will not or cannot be Executor, ] was once accompliſhed by ſuch (:) pure. in 1. f 

Acceptance of the inſtituted Executor: (2) In which caſe Adrui- de vulg. & pupil. 

niſtration de Bons non &c. is notwithſtanding the Subſtitutes, to Subſt. nu. 45, & 

be committed unto whom by Law it appertains. Touching the — — 85. & 

ſabje& of Subſtitutions, the Civil Law is exceeding voluminous, tam. C. de va =_ 

and but little thereof practicable with us; for which Reaſon not & al. Sub. — 

turther to be here inliſted on. i 


M CHAP. 
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. 
Of the ſeveral ways of conſtituting Executors. 


1. The bare nomination of an Executor s the Creation of 4 
2. Wd implying an Executor equivalent to the word 5 
3. — of a Executorſhip wit bout naming the word | Exc- 
4. . Errours in a Will, no prejudice to the Vill. 


1. THE bare naming of an Executor, in the name of a Will, 
without giving any Legacy, or appointing any thing to be 
done by an Executor, is ſufficient to make it a Will, and as a Will 
it is to be proved; (a) for the naming of Executors is by Im- 
plication a Gift or Donation to them of all the goods,Chattels, 
Credits, and Perſonal Eſtate of the Teſtator, and the laying upon 
them an Obligation of ſatisfying the Teſtators Debts, to the juſt 
value of the faid Goods and Chattels. | 
2. Although no Executor by the word Executor] be ex- 
preſly in the Will nominated or appointed 3 yet if any other words 
or circumlocutions equivalent to the Function of an Executor, or 
to the charge and office which in any part pertains to an Execu- 
tor, be recommended or committed to any one or more, it thall 
... „ amount to as much as the ordaining or conſtituting of him or 
2 _ hag 6 them Executors by the very word Executor. (b) For the Law in 
Roiel. verb. teſta. the Interpretation of Wills and Teſtaments regardeth not ſo much 
$ 1. verſ. quibus the words as the meaning of the Teſtator. (e) Beſides, it is not 
verbis. always neceſſary to expreſs the word | Executor] in the making 
(c) L. Jong, Of an Executor: (4) Nor indeed hath every Teſtator skill enough 
muy 1 ny Y 3. ſo to do, or to think it neceſſary. (e) Wherefore it is ſufficient, 
(d) Brook tit. Ex- if the Teftators tneaning doth appear by other words of the like 
deut. nu 98. ſenſe. (F) Hence then it is evident, that ſuch words as do im- 
0, Panor.in c. Ra- ply the Office of an Executor, are as valid as the word Executor 
0 In "ry 1 it ſelf: So that if the Teſtator declare by his Will, that A. B. ſhall 
niam c. de Teſta. have his Goods after his death, to pay his Debts, or otherwiſe to 
& Mint. ſupra. diſpoſe thereof at his pleaſure, or to that effect, he ſhall be his 
(s) 39 KI. 6. Dyer. Fxceutor. (g) Inſomuch, that he that doth commit all his Goods 
ED to the diſpolition of another, doth not die Inteſtate 3 yea. if only 
Adminiſtration be (by that word) in a Will granted to one, Exc- 
(h) M. 15 & 16 cutorſhip doth thereby paſs. (Y) And unto whom the Teltator 
3 5 doth leave the reſidue of his Goods (none elſe as aforeſaid being, 
apy 2 appointed Executor) to him the whole Executoilhip doth puis 


by 


(2) Offic, Exec. c. 


11. 


( 


— =" * — 
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by that general Legacy, at leaſt the Adminiſtration, as aforeſaid, is 

to be granted to ſuch a general Legatary 3 the reaſon being, be- 

cauſe the ignotant and vulgar fort know not, for the moſt part, how 

better to expreſs their meaning of an Executor, or the function 

thereof. And as there are varieties of Words, Phraſes, and Ex- 

preſſions, by each of which an Executor may be ſo appointed, as 

that it ſhall, if written, make the Inſtrument, otherwiſe the 

Nuncupation to amount to a Teſtament : So there is alſo by the 

Civil Law a threefold Teſtamentary Inſtitution of an Executor; 

the one Proper, as when one is appointed Executor as to the whole 

Eſtate, or ſome certain part thereof. (3) Another [ Oper, as () L. quot 
when the Teſtator makes his Child, or one of his Children Exe- de herding, 120g 
cutor only as to ſo much as would, in caſe he had died Inteſtate, : 
have been even by the Law of Nature due to him as a filial Porti- 

on; which that Law emphatically calls Legitima, being derived 

originally from the Law of the Twelvz Tables and ſince confirm- 

ed by divers other Laws of later Eſtabliſhment. (4) The third () L. 1. 2, 3. frde 
moſt * er, as when a general or univerſal Executor being inſti- petit. hered. & 1. 
ruted, eſtator makes another, and that a ſtranger, his Exe- . S capities. f Ad 
autor as to ſome certain particular thing. (5) But be it either 2 l. 7. de 
of theſe, the Executor is in each obliged to obſerve the Will of the (5 I. e fd & 
| deceaſed, de eo quod poſt mortem ſuam Teſt ator fieri voluit. But if 1. quoties. ff. de 
A. doth make B. and C. his Executors, and then faith in his hæredib. Inſtit. 
Will, That D. and E. ſhall have the Adminiſtration of his Goods 

and 8 we maketh not B. and C. Executors; but D. and 

E. is Xccutors. 0 6) 

3. If the Teſtator ſaith, I commit all my Goods to the Admi- Rn e 
niſtration, or to the Diſpolition of A. B. in this caſe he is made ( Di 5 
Executor, it being in effect as if he had ſaid, I make him my Exe- 5 8 
cutor : (5) Or if he faith, I will that A. B. ſhall diſpoſe of my Sum. Roſcll. ubi 
Goods which be in his cuſtody ; he is thereby made Executor of ＋ ä 
thoſe parcels of Goods : (4) Or if the Teſiator faith I commit (aride. der 
all my Goods to the hands and diſpoſition of 4. B. in this caſe (1) proc rl. 
- alſo he is made Executor of all his Goods: (1) So alſo if he faith, tit. Exec. my 
I make 4. B. Lord of all my Goods: () Or, I leave all my (m) L. his ver. ff. 
Goods to 4. B. (n) Or thus, I make A. B. Legatary of all my de har. inſt. 
Goods: (o) Or, I leave the retidue of all my Goods to A. B. (y) fray oe 
Or if the Teſtator faith, I will that 4. B. be my Executor, if C. D. verbis. 6 
will not, in this caſe C. D. is appointed to be Executor, and (o) Mant. ubi ſu- 
may, if he pleaſe, be admitted to the Executorſhip, and exclude Pr nu. 3. 
A. B. 9 Or if the Teſtator ſappoling his Child, his Brother 8 
or his Kinſman to be dead, ſay in his Will, viz. Foraſmuch as extra nu 3. 
my Child, my Brother, &c. is dead, I make 4. B. my Executorꝭ (q) Jul. Cla. $. teſt. 
in this caſe, if the perſon whom the Teſtator thought dead be Fun. 2, 
alive, he ſhall be Executor: (r) Or — * Teltator being demand- egy 3 


C. nu. 3. 
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ed by another, Whether he doth make A. B. his Executor? doth 
anſwer, Yea, I do; or, What elſe; or, Why not? or, whom elſe 
ſhould l make Executor? or, I cannot deny it; or other words to 
that purpoſe cum animo Teſt andi; this ſhall be a pure and fimple 

(1) Ripa. Alceat. Aſſignation of A. B. to be Executor. () Alſo, if the Teſtator doth 
zaſius. & alii D. D. make A. B. or C. D. his Executors; in this caſe both of them ſhall be 
3 LES : rt his Executors, becauſe (as aforeſaid). Or is here taken for And: 
bor. Oblig. &. Jul. Provided always, in. all the Caſes: aforeſaid, and in every. other the 
Clar. $: Eft. 9.37 like Caſe, that the Teſtator have a firm and conſtant purpoſe and 
meaning to make his Will whenſoever he uttereth any ſuch words. 
(Mun ic deCon- (t) And as it matters not by what ſignificant words the Executor 
jekt. ult. vol. I. 4-15 appointed : So it is not material in what part of the Will or Te- 
tit. 4 in prin. ſtament he is appointed 3 as, whether in the beginning, or in the 
middeſt, or in the end thereof; (u) fo as that he be therein ex- 
(u) g. ante inſt. de preſſed, or ſufficiently implied as aforeſaid. By all which it is moſt 
Legat. & Graf. evident, that there is not any ſtated or ipt form of words 
The. Com. Op- neceſſary to be obſerved in the appoining,of Executors 3 as, whe- 
* .. ther by way of Requeſt, or Command; by way of Poſition, and 
directly; or by way only of Propoſal, obliquely or indireQly , 
expreſly, or implicitely ; by many or few words, whereof five are 
enough to make a Teſtament, according to the Ulpian inſtance 
viz. Lacius Titins mibi bares eto 3 yea thuee, vix. Lucius bares eſto; 
yea two, vix . Lucius beres,or Lucius eſto \ yea one word only,viz. 
Lucius, if it may be ſufficiently proved, that the Teſtator in ſo ſay- 
ing, intended to make his Teſtament ; or did for that very reaſon. 
(6) L. Squi neq; Pronounce that one word cum animo Teſt andi. (d) Provided allo. 
& F. hæc autem. there be no legal Impediment in reſpect of the perſon of the Teſta- 
& &ſi ex fundo. ff. tor or Executor to invalidate the ſame : So that any words form'd 
de hzred: inſtit: into any kind, ſhall prevail for the Inſtitution of an Executor, fo 
as the Intention of the Will may bus thereby appear liquid and 
| indubitable. (7) 8 
(0) Tholof. Synt. 4. Falſe Engliſh, or words miſ-ſpelt in a Will, or other com- 
187. l. 42. C. n.9. mon miſtakes, {hal not prejudice the Will, or Diſpoſition, or Ex- 
cutorſhip, if. it may evidently. appear what or whom the Teſtator 
meant, and that at the ſame time he was not non ſane memorie 3 
yea, though the Will want the words of Concluſion, viz. In wir- 
neſs whereof, &c. it is good, in caſe it may otherwiſe appear to ba 
the Teſtator's Laſt Will and Teſtament. 
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CHAP. VI. 
Of Incapacity to an Executorſhip. a 


1. ons incapable b Executors, 
4 97145 perſons 5 the Civil Law from being 
Executor. 


1. A Poſtates,(@) Traytors, Felons, (5) perſons Out- lawed, (c) (2) L. hi. qui c. de 
A Inceſtuous, Baſtards, (d) Famous Libellers, (e) manifeſt © go Ln 
xers,(f) Sodomites, 05 uncertain perſons, () and Recuſants Con- 2 — ultimo. 
vict, (i) are all excluded from being Executors, yet each of 60 Fer. Abeidg 
theſe hath his reſpective Qualitications. (æ) And all theſe are in- tit. Adm. n. 3. 
capable both of Executorſhip and Legacies, if they be ſuch either (d) c. de Inceſt. 
at the time of making the Teſtament, or at the time of the Te- Nupe - 
ſtators death, or when they aſſume the Executorſbip. (J) Vet In- © Ren. Suit 
ceſtuous and Adulterous Baſtards are incapable of being Executors (5) Gloſf. ibid. 
only to, or receiving Legacies only from their own natural Pa. Ibidem. 
rents, neceſſary means of Suſtentation only execepted. () But as (b) S. incertis. Inſt. 
to other ies, it is ſufficient if they are capable only at the ( b. 
time of the Teſtators death. (n) And the foretaid Rule relatin % Sap. üb. l. cp. 
to Inceſtuous Illegitimates, is attended with more Ampliations and 7, 8, 9. 
' Reſtritions in the Law, than to inſert here is adequate to the de- (1)L.6alienum.$r. 
ſign of this ſummary Collection. Add to theſe, Excommu · 8 — ai 
nicated, who ſo as they lie under the ſentence of Excommu- * quib. 3 
nication, are not to be admitted either to Executorſhjp, or to Le- Na. effic. ſui. $. 
gacy : (o) Nor during ſuch time can ſuch commence any Suit for fin. & Jul. Cla. S. 
Legacies they cannot ſue, that is proceed in ſuit as Executors, Mn 1 
till they be abſolved; for this works out a nullity of the Execu- G. re 
torſhip, nor overthrows the Suit, but ſtays it only from proceed- (o) Cap intellexi- 
ing until Abſolution be had and obtained: (p) Yet a perſon Out- mus. de Judic. & 
CELllOnent. 


lawed (as is reported) alſo a perſon attained, may be an Execu- 4. Kober. E 
tor: (4) Where it is allo {aid,that an Alien may be an Adminiſtra- (c) Ge. Exec 
tor, and have Adminiſtration of Leaſes, as well as of perſonal things, cap. 1. $. 4. 
becauſe he hath them as an Executor in anothers right, and not (q) Crook. Rep: in. 
to his own uſe. (r) Yea.it is alſo ſaid, that a Baſtard an Execu- Sir Upwels Caroms 
municate, or an Out-lawed perſon, may be as able and as abſolute _ Crook, Rep. 
an Executor as any other. (/) Alſo Infants may be made Execu- ibid. 

tors 3 bu the performance of that Office ſhall not be committed (1) Pitzb. tit. Ex- 
to them, until they have attained unto the age of ſeventeen years, ecut. nu. i 1,88. Now 
() To the firſt forementioned, may be added Corporations, which — * 4. 2 
although lawful ones, yet may not ſtand Executors, unleſs they (t) Offic —— 
can duely prove the Will, and take an Executor's Oath, Finally 18. &. alii. 

note, that what hath been here formerly faid of Executors, may 


be allo applied toy and underſtood of Adminiſtrators. 
2. The. 


ES — —ä . — — 
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(uff de his quæ 2. The Civil Law divides all ſuch as can have no benefit by a 
pro non Script. ha- Will, either as Executors or Legataries, into two ſorts; 1. Inca- 
ben. & ff de his pahle. 2. Unworthy, (1) The later of theſe may take by a Teſta- 
_ ut indign. auc ment, but not hold or retain what they take, NT 5 

7) Jul. Clar S Te- they are capable by Law, they are incapable in effect. A Legacy 
"1 nag 3 pf bequeathed to the. Te. by that Law accrew to the Exe- 
Graff. H inſtitutio. cutor; but if to the Unworthy,then to the Exchequer, To ſuch as 


g. Val. Contr: in the former Paragraph are excluded from being Executors, you 
(J Graff ibid. g. may (according to this Law) add perſons Baniſbed 2) As alſo ſuch 
« Vaſa.de Succels. as are Condemned to death. (3) Likewiſe not only Traytori, but 
prog. 1. 1. § 1. nu; alſo the Sons of Traytors > (4) only their Daughters may as to 
| ( ) L. quiſquis. their Mothers Eſtate, by that Law claim their filial Portions. 
C. ad leg. Jul. Ma- (5) To theſe you may alſo add the Sons of Traytors againſt the 
jeſt. Divine Majeſty (which that Law terms Apoltates and Hereticks ) 
| (5) Di&. I. qui-jq, reference to their own natural Parents; but not as to their 
_ Var. collateral Kindred of the Line Aſcendent, nor as te. Strangers: 
Refol tom. 3. C.. (6) But if ſuch Sons are theimſelves Orthodox, the Law is other- 
nu. 13. Wiſe. (7) Likewiſe the Arian Hereticks are excluded from be- 
(7) Gomez. ibid: ing Executors; (8) but not Excommunicated.. (9) More- 
& 1 P** 4, Over, by the Civil Law, Aliens may not be Executors, (10) un- 
Thum. r Novel, Jeſs they are ſo appointed in Military | Teltaments 3 ( 11) and the 
115.c.6. &. Novel. reaſon for that is, becauſe in ſuch Teſtaments reſpect is had only 
1.44. C. 1. to the Jus Gentium. . Likewiſe Baſtards, ſuch as are of a ſpurious 
(8) Cujac. Conſult Off. ſpring, are excluded from being Executors by the Civil Law, 
705 inſti- or taking any benefit by a Teſtament, except for Alimentation, 
(9) Graſſ. & inſti _ 
rut. q. 4. & Vaſq, and that only by the Canon Law: (12 For the Civil Law excludes 
Contr. I 3. c. 192. them alſo (as to Alimentation) from their own Parents; (13) ex- 
5 = i. ©. de _ «Pt the Parent be ſummas Princeps, (14) or that the Baſtard be 
hered. Inſt. & l. appointed Executor only under a Condition of Legitimation. (15) 
Sed ſi $. Solemus. Alſo Idiots and Lunatic s are excluded from being Executors, not 
ff. cod. only for that they are Incompetent to officiate, by reaſon of their 
(11) a want of underſtanding, or inſanity of mind; but alſo for that they 
in yoo 9 have not reaſon ſufficient to determine, whether they will accept 
C.54. nu. 9. or refuſe the ſame. (16) Laſtly, by the Civil Law, the Scrivener 
(12) Jul. cla. S. or other, that though by the Teſtators order doth write the Te- 
Teſta. q. 45 F ſtament, yet is ſo far excluded, as that he may not (albeit by di- 
3 . + . rection from the Teſtator) write himſelf Executor in the Teſta- 
nu. 13.% H. Legat ment, nor therein write down a Legacy to himſelf; But muſt in 
q.6. & Mantic. J. that caſe deſire ſome other to write that part of the Teſtament,for 
Ong: b z. by that Law tenetur Falſi, if he doth it without the Teſtators pri- 
= fri pI ved vity; and tenetar quaſi Falſi, belide the forfeiture of all advantages 
on de Baſtard verſ, thereby, albeit he doth it by the order and direction of the Teſiator 
e droift. Canon. 
Ra 24 Guidon, Pap. q. 280. Text. in Novel. 89. c.15. (14) De Prætis. lib. 3. int. 1. dub. 
4. Sol. 2. nu. 11. (15) Covar. de Matrim. c. 8. C. 5, nu. 12. 


&. de Prætis. ubi ſup. nu 8 (16) 1. 
2. H. furiofi. De Succeſſ. & I. 1. c. eod. I. 1. de Bon. poſſ furioſ. L. Divus. $. ult. ff. ad Leg. 
Cornel. de Falſis. & J. 3 Cod. de his quæ ſibi adſcribunt. 
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CHAP. VI. 


Of an Executor's Executor. 

I. os the Executor of a ſole Executor, i Executor to the firſt 

eſtator. | 

2. That an Executor's Executor cannot perform a Truſt com- 

mitted by the firſt Teſtator. | 

3. An Executor Bxecutor hath nothing to do with the firſt Teſt a- 
tors Goods where there is @ ſurviving TFoynt-executor. 

4. In what Caſe an Executor: Executor ſhall have to do with 
the firſt Teſt ator's Goods, when the ſurviving Foynt-executor 
ſhall not meddle therewith. 257 | 

5. Caſes in Law pertinent to the premiſes. 


1. An E xecutors Executor, where there is no Joynt · executor, 
is Executor to the firſt Teſtator, as he is to the ſecond. and 

conſequently hath a right to all the profit, and is liable to all the 

charge that the firſt Executor had or was ſubject unto z yet with 

this caution and difference, that the one Teſtators Goods ſhall noc 

ſtand charged for the other Teſtators Debts, but each for his own | 

reſpetively, (e) And if in ſuch Caſe the Executor's Executor af. C0 Sg. GF. 54. 

ſame the Adminiſtration of the firſt Teſtators Goods, he cannot K Plow.86 4 9. 

afterwards refuſe the Adminiſtration of the Goods of the later Te- H. 6. 4. 

{tator 3 but he may accept the later, yet refuſe the former 3 but not 

e contra. (b) Allo an Executors Executor ſhall not be admitted b) Trin.17 Jac 

to Adminiſter the Goods of the firſt Teſtator where the firſt Exe- bags Wolf * 

cutor (who was his Teſtator) refuſed to Adminiſier, or died be- Heydens Caſe. 

fore Probate, (e) unleſs all the reſidue of the firſt Teftators: Goods, Dyer. 32. $23 

after the Debts paid, be given in the Will to the firſt Executor. Ell. 

(d) And therefore if A. make his Will, and therein bequeath cer- (4) ,uaged in 

tain Legacies to B. and C. and give all the reſidue of his Goods Hill. 9 Car. in 

and Chattels (after Debts and Legacies paid) to D. his Wife, and Dems Caſe & 

make her his ſole Executrix, and ſhe die before Probate of the rn 1. 

Will, or any Election made by her, not knowing of the Will; 

and E. ſue out Adminiſtration of the Goods of A. and pay the 

Legacies of B. and C. and F. ſue out Adminiltration of the Goods 

of D. the Wife-executrix : In this Caſe the Adminiſtrator of D. 

and not of A. the firſt Teſtator, ſhall have the Goods; for the 

Law doth judge them in D. the Executrix and Reliduary Legatary 

after the Debts and Legacies paid, without any Election. (1) And | 

therefore if an Executor make his Will, and die before he hath (1) Dyer.372.Co. 


proved his Teſtators Will, the Exccutor of ſuch Executor may 1 os 
not 1. 92. 
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not prove both Wills, or become Executor to both the Teſtators, 
unleſs after Debts paid (as aforeſaid) the reſidue of the firſt Te- 
ſtator's Goods were bequeathed to his Executor: In which Caſe the 
Executor of ſuch Executor may take the Adminiſtration of the 
firſt Teſtator's Goods with his Will annexed. 
2, — — * of 5 recommended _—_ Exe- 
cutor, as to ſell La c. This being not performed in his life · 
(c) Oc. Exec: time, ſhall not be performable by his Executor after his death. (e) 
. Contrariwilc it js of an intereſt, as to take the profits of Lands 

for certain years towards payment of Debts and Legacies,or for 
recovery of Rents of Inheritance leſt unpaid in the Teſtator's life- 

time. es 
3. If two Executors be appointed, whereof one maketh his 
Teſtament, wherein he nameth his Executor and dieth, his Joynt- 
executor 1 in this Caſe the Executor of the Executor 
. is not to be joyned with the faid Joynt-executor ſurviving, nei- 
* we. ther in the execution of the Will, nor in Suits or Actions. A ) 
8 And if ſuch Executor of the Executor have any Goods which 
belong to the firſt Teſtator, the ſurviving Executor of the ſame 
firſt Teſtator, may have an Action againſt ſuch Executor's Executor 


” 


(.) Ibid. nu. 97. for the ſame. (g) Inſomuch, that if the ſurviving Executor doth 


afterward die Inteſtate,yet may not the Executor's Executor med- 
dle with the Goods of the former Teſtator: for the power of the 
£508 a Executor who died fuſt, was determined by his death, the other 
(b) Ibid. nv. 149. then ſurviving : (Y) And the Judge in this Caſe may commit the 
Adminiſtration both of the ſurviving Executor who died after- 
wards Inteſtate, and of the Goods of the former Teſtator not be- 
fore Adininiſtred. And if the Executor of the Executor who died 
fuſt, meddle with the Goods of the firſt Teſtator, he may be ſued 
by the Creditors of the firſt Teſtator, as Executor in his own 
(i) id. nu. 20. wrong: (i) But where there is no Joynt-executor , there moſt 
& 99. . things which concern immediate Executors, extend alſo to the 
mediate or more remote Executors; that the mediate Executor 
in the fourth, fifth, or further degree ſtands in like manner Exe- 
cutor to the firſt Teſtator, as the fuſt and immediate Exccutor, 
and may ſue or be ſued as the former. (&) | 
(k) Offic. Exec. 4. Suppoſe two Executors, whereof one refuſys to prove the 
Will and Adminiſter 3 the other proves it, Adminiſters, and dies 
Teſtate: In this Caſe the Executor of that | 


oynt-executor that ſo 
proved the Will,ſhall be the firſt Teſtator's Executor; and the ſur- 


viving Executor ſo formerly refuſing, ſhall not now be admitted 

to intermeddle therewith, becauſe his Election determined at his 

(1) Dye 16> Co- Executor's death. (J) But it is otherwiſe where the ſurviving, 
Executor hath accepted the Executorſhip ; for in that Caſe he ſhall 

have the ſole diſpoling of the Eſtate, and the Co-executors Exc- 


Cutor 
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cutor is not to intermeddle therewith, but to ſurrender to the . 
other what Goods belonging to the fuſt Teſtator happen to be in 


his cuſtody. 
—. Errour, the Errour allign'd was, That W. E. had brought nl. 33 Ei B R. 

upon an Obli by the name of V. E. Adminiſtr. Bonorum Limmer verſ. Every 

& Catallorum A. E. durante minori tate of F. E. Executor of the Cro par. 3. 

faid 4. E. Executor of R. E. and demands a upon an Obp: 

ligation of Twenty nine pound made to the ſaid R. E. the fuſt Te- 

ſtator, whereas he could not bring an AQiion by this name, but 

as Adminiſtrator of R. E. But it was ſaid, that Adminiſtration of 

the Goods of R. E being committed to him by this name, omniam 

| Bonorum, &c. A. E. it may well be committed to him by this 

name; eſpecially when A. E. did not die Inteſtate, but made an 

Executor; 10 Ed. 4. 1, That by the grant of the Adminiſtration 

of the Goods of the Executor, Adminiſtration is by it granted 

of all the Goods of the firſt Teſtator, 27 H. 8. 7. Curia, Contra 

clearly. For by this Adminiſtration committed, he hath no Au- 

thority to meddle with the Goods of the firſt Teſtatorz and for 

this cauſe the Judgment was reverſed. | Paſch.z Eliz.Moo. 
Debt againſt the Executor of an Executor. The Defendant Rep. nu. 8. 

/ pleaded, That the Executor's Teſtator had fully Adminiſtred, and 

that he had nothing in his hands at the time of his death; and it 

was found that he had Aſſets. Whereupon a Fieri ſ acias iſſued to 

the Sheriff, and he returned, that the Defendant had nothing. 

And it was held, that the Sheriff ſhould be amerced, for he 

. EF 

N int, f : 

as 'the Record remains in force NF; 2 

taint, And if he hath no Goods of the Teſtators, he ſhall be 

2 of his own Goods; for that when he pleaded that 

the firſt Teſtator had fully Adminiſtred, he did not ſay, that Aſſets 

did not come to his hands after his Teſtators death. 
If an Executor recover a Debt of his Teſtators, and die inte- 

ſtate, his Adminiſtrator may not have a Scire facias to recover 

this Debt: And yet where * gory yon Exccyce 

for the Teſtators Debt, Executor die Inteſtate, this may | 

be executed by Scire faciar, againſt the Adminiſtrator of the firſt , 

Teſtator, who repreſents the perſon of his Executor, and being 4 

for the Debt of the firſt Teſtator, is liable thereunto, but as Ad- 

miniſtrator to the Inteſtate Executor, he is not liable. (1) But if (1) Croo. 1. he, 

an Adminiſtrator have a Judgment for the Debt of the Inteſtate, (co 5. 1c. 2; 

and die Teſtate, ſuch Adminiſtrators Executors may not ſue out II. 8. 7. 

Execution of that Judgment. (2) bc 


K 


» 
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CH AP. VIII. 
Of an Executor in his own wrong. 


1. Who is an Executor in his own wrong, and what A,; 
_— ſuch. n 2, 
2. How far an Executors in bis own wrong is c 5 
and bow impleadable. 487 | _ 
3. What Acts ſhall not make a man Executor in his own wrong, 
4. A cantion to avoid wrongful Executorſhip, as alſo for 
Creditors in their Suits againſt wrongful Executors. 
3. Law Caſes to this Subject relating. | 
. What Alt, ſhall amount fo an Adminiſtration, according 
to the Civil L. ; a, Ee. 


1. A N Executor in bu own wrong, is he that takes him 
„ a the Office of an Executor by Intruſion, not being ſo 
: See Twins A conſtitated by the deceaſed, nor for want of ſuch Conſtitution, 
Law. | ſubſtituted by the Court to Adminiſter, Yet this extends not to 


| Kelway 59. 93. Overſeers, who ſeeking only to preſerve and keep in ſafety the 


Dyer 195,157,255 dectaſed's Goods from damage, without any diſpending or diſ- 
— 8 Ky 1 poling the ſame, are excuſed from being Executors in their own 
(a) 8, & 9 Eliz. wrong: (4) But if one who neither is Executor nor Admini- 
Dyer. 255.256. ſtrator ſhall uſe the deceaſed's Goods, or poſſeſs himſelf thereof, 
this is a ſufficient Adminiſtration to charge him as Executor in his 
own wrong, whereby the deckaſed's Creditors may recover their 
Debts againſt him, if there be no other Executor or Adminiſtra - 
tor lawtully conſtituted, who hath proved the Will or Admini- 
(b) Coke. lib. 5 ſtred. (5) Yea, though there be a lawful Executor, yet if any 
Relat, fo. 33. other take thele Goods, claiming them as Executor, does pay or 
receive Debts or pay * and intermeddle as an Executor: 
In this Caſe, becauſe of ſuch expreſs claiming to be Executor, he 
may be charged as Executor in his own wrong, although there 
(e) L. in cauſ ff. be another Executor of right. (e) Alſo, he that takes the de 
de Minor. ceaſed's Goods to fatisfie his own Debts or , ſhall be char- 
(4) _ ubi. ſu ped as Executor in his own wrong} (d) Allo, i =." either 
30. = 


own wrong, although there be an Executor or . of 
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ight : (e) But if he Fees or Debts only with his own ce | _ 
= then it is otherwiſe :: For ſuch A es IE © | 
any Adminiſtration of the deceaſed's Goods; but whatever is | 
done, by a ſtranger, that is proper only to the Office of an Exe- 
cutor, ſhall charge him as Executor in his own wrong. Likewiſe, 
if he that is named Executor in the Will, take Goods of the Te- 
ſlators, and convert them to bis own uſe ; yea, if he do but take 
them into his hands without converting them 3 yea, if the Wife 
named Executrix, or, or not named, take more Apparel of her own 
than is neceſſary, this is an Adminifiration: But if by the aſſent 
or delivery of the Executor, it is not. () And if he that from (g) Ibid. c. 3. & 
the Judge hath Letters ad Colligendum, do fell or diſpoſe of any Dyer. 105. & 166. 
Goods, though otherwiſe ebe uo periſhing, it makes him an & 33 H. 6. 31. 
Executor in his own wrong; yea, by the ſaid Letters ad 
Colligendum warranted fo to do, for the Judge himſelf may not fo | 
do. (s) So that if the Ordinary, without formal Letters of Admi- (g) Ibid. cap. 
niſtration granted, do give one Licence and Authority to fell the ; 
Goods of the Inteſtate que periturs eſſ ent, and hedoth it according- 
ly; he which doth fo Adminiſter, ſhall be as an Executor of his Wn) 
own wrong. (b) Allo if another man doth take the decraſed's Goods (b) 9 Elis. 256. 
and fel] or give them to me, this ſhall charge him as Executor of Dyer. 
his own wrong, but not me, Alſo, if a man make a Deed of | 
Gift of all his Goods and Chattels to another, and dieth Inteſtate, 
and this Deed be but fraudulent, and in truſt, and the Donee after 
the death of the Donor, doth diſpoſe of theſe Goods and Chat- 
tels in this Caſe, and by theſe means he ſhall be Executor in his own 
_— But if the Deed of Giſt be bona fide in fatisfaRion of (1) r Brownl, roz. 
a juſt Debt, and if the Goods be no more than the Debt. it may by Golds. 116. pl. 
otherwiſe: But if the Goods be much more than the Debt, there 6767 pens 
it ſeems he ſhall be charged ſo for the Overplus, and that whether 35. 
he have them in poſſeſſion or not. (&) So that it is evident, that a (k) 4 ſo was the 
man may make himſelf Executor in his own wrong, either by Opinion Juſtice 
proving the Will with the deceaſed's money, or by converting his Jones , Glo- 
Goods to his on uſe, or by delivering his Money or G to dec , 
his Creditors in (atisfaQion of their Debts, or by received Debts 
due to the deceaſed, or by releaſing them, or by delivering any Le- 
gacies in kind given by the „ omar nr 
gacy before the Executor hath accepted of the Executorſhip, or 
aſſented to the delivery thereof, or by ſuing as Executor for any 
debt due to the deceaſed, or by anſwering as Executor to any Plea 
commenced againſt him as ſuch, or by ſelling any. part of the de- 
ceaſed's Goods as his Executor, or by diſcharging the Mortgages 
of the deceaſed with his Money: By theſe and many other ways 
2 man may become Executor in his own wrong. And therefore 
if a man being appointed A Adminiſtrator, ſhall as * 

2 


8 


1 


: 
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and by that Appellation and Diſtinction, Commence an Addion 


(as aforeſaid) for any Debt owing to the deceaſcd, or being by 
that name ſued for any Debt or Duty due from him, ſhall im- 
parle to the Suit, or plead any Plea other than ne wnques Execu- 
tor, or Convert the deceaſed's'Goods to his own uſe, or alter the 
Property thereof by Sale, Gift, or otherwiſe (without any Decla- 
ration by him, That this he doth not as the deceaſed's, but as his 


own Goods) or in ſatisfaction of Debts or Legacies, pay the 


deceaſed's Mony, or deliver his Goods to Creditors or Logon 
ries, or receive any Debt due to the deceaſed, or releaſe any. be- 
fore, or diſcharge any after it be paid, or pay any Debt due from 


| thedeceaſed, with the deceaſed's, and not his own money: Any 


edge eee, eee 2 
an acceptance of an Executorſhip in an Executor, that an 
cutor or Adminiſtrator can never after any ſuch Act done, refuſe 


tr) Broo. Adm+ the Executorſhip or Adminiſtration. (1) 
niſtrat. 35, 26 Ex- Two Executoss were joyntly made and appointed in a Will: 


ecut. 165. 132. 


(3) Brook. Exe- 
cutors. 157. 


One of them doth after releaſe a Debt due to the Teſtator ; he 
that fo releaſed, doth before the Ordinary, after refuſe to Admi» 


niſter: And it was agreed by all: the Judges, That it was too late, 


ary mer non 1 AR by. the aid 
Releaſe. (29 Nis 7 
A Woman Sole was made Executrix, ſhe married beſore ſhe 


intermeddled with the Eſtate 3 "after her Husband doth Admini- 


ſer : This is ſuch. an acceptanceof the Executorſhip, as will bind 
and oblige her, fo as that ſhe can never after refuſe it. ( 

- 2, The Executor in his own wrong, thereby himſelf 
not only obnoxious to the Action of the right Executor, but 
alſo to the Suits of the Teſtators Creditors, yet but only ſo far as 
the Goods which he ſo wrongfally Admminiſtred do amount unto. 


(4) 8 Md. Inſt. (> And this uſurping Executor or Executor in his own wrong, is 


1, 47 


not in Suit to be diſtinguiſhed from the lawful Executor by name 
or title, but to be ſued generally by the name or title of the 
Executor of the Laſt-Will and Teſtament of the defun& 3; which 
if he deny, he much plead that he neither is Executor, nor Admini- 
lired as Executor; yet where there is a lawful Executor, and an- 

other doth Adminiſter in his own wrong it is at the the Election of 


| the Creditors either to ſue them joyntly together, or one or both 


of them ſeverally, and by himſelf. But note, that there cannot be 
an Adminiſtator by wrong, or in his own wrong, for the Law 
knows no ſuch Appellation. Alſo, if the next ot Kin to the de- 
eaſed procure ſome inſolvent perſon: or ſtranger not only to take 
out the Letters of Adminiſtration, but alſo to make himſelf a Deed 
of Gift of all the Goods for an invaluable conſideration, he may 
be thus charged. for the Qverplus of the worth of the Goods Fon 
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than he give, if not for the whole. And if a Debtor procure ſuch 

an Adminiſtration to be taken out, and then get a Releafe of his 

Debt from ſuch Adminiftrator, this may make him chargeable as 

Executor in his own wrong, ſor ſo much as his Debt doth amount (m) Star. 43 Eliz. 
unto: () So that all wrongful Executors, of what ſoever, cap.8. & Palch. 7 
do, for fo much as they have diſpoſed, and no more, make them- Jac. C. B. per. 
ſelves chargeable to any Creditor or Legatee of the decraſed, 5 (h Dog | 
far forth as any lawful Executor is chargeable. (a) And if Ad- 566. Coe f. 


miniſtration be granted to any one after he hath intermeddled g. 29. & 5. 33: & a 


charge him as Executor in his own wrong, or as a lawful Admi- Pg 18, 

niſtrator at his Eis ton. (e) And the Caſe may be,where the bare (e) Coke f. 3 
effion of Goods ſhall charge a rightfal Executor, rather than Kb, 1 Paſch. 

is Execatorſhip: r gaaes 60 Kelty IRS "x *_5 

who makes two Executor's, and dies 3 the one happens n 

to have theſe Ooods in his jon, and an action of Letinue 

is brought againſt him only for che ſame: In this Caſe it was ad- 


| judged to be good 3 for the poſſeſſion of the Goods doth charge 


and not the Bailment nor the Executorſhip. (1) 
3, When the Will is with proved,cr Amin Neon gramed and ©) 6g. 


others then intermeddle with the Goods, this ſhall not make thoſe 


others Executors in their own wrong by conſtruction of Law,be- 
cauſe there is then another Executor of right, againſt whom the | 
Creditors may bring their Adtion 3 (p) and ſucn wrongful inter- (p) L. in CuaC f 
meddlers with the Goods when there is another Executor of right, de Minor. 
are liable to be ſued by him as Treſpaſſers. Alſo, if a man per- 
form only acts of Charity, or of Humanity, as feeding the Feſta- 
tor's Cattel, (q) or preſerve them by taking them into his cuſto- (J) Fitz tit. pre- 
dy, or diſpoſe of them only about the Funerals, (r) or make an cur. nu. 4. 5. 
Inventory thereof, (/) or delives the Widow her conveni- (r) Brook. tit. Ad- 
ent Apparel, or as a meer Treſpaſſer, entereth to his Goods, whe- 07. 4 
ther quick or dead, converting the ſame to his own, not to the Canject ut. vol 
Teſtators uſe 3 he doth not hereby become Executor in his own lib. 12. tir.g.n.15. 
when there is an Executor or Adminiſtrator of right (t.) (t) Broo. tit. Ex- 
But if one deliver to the Widow more of her Apparel than is nt. nu. 16.& tit. 
convenient to her degree; or if ſhe take, or another deliver to her din n. 43. 
more than ſuch, he or (he thereby becomes Executor in their own 
wrong, («) But if a man lodge in my houſe and die there, leaving 
Goods therein behind him, 1 may keep them,until can be law- 
fully diſcharged of them, without making my (elf 
as Executor in my owr» wrong. (10 Or if I take the deceaſed's 1 
Goods by a miſtake, ing them to be my own, or under co- (w. N 


wrong: Or it. one do but ——— 


Mak 2 do et * | \ 
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" him in on Stable, this makes him not Executor in his own 
wrong: Or, if I do only lay up the Goods of the deceaſed to pre- 
ſerve them in ſafety for him that ſhall have right to them. This 

Kelw, 63, of all the deceaſed's Goods. (x). Nor is an Executor in his won 

| wrong chargeable as ſuch, where an Executor of right, or Admi- 

' (y) Crook Rep. in niſtrator hath fully Adminiſtred the deceaſed's Goods, (y) Nor 

| Cale, Mime (hall any light acts or intermeddlings make one an Executor in 

verſ; e- Mich his own. wrong, where there is a rightful Executor, and a Will by 

e him proved, or Adminiſtration committed, or where there is an- 
other of right to be ſued ; for whoſo wrongfully takes the deceaſed*s 

Goods from the tightſul Executor or Adminifirator,makes himſelf 
not an Executor, but a Treſpaſſer to them 3though it would have 
made him an Executor in his own wrong, had there not been an 

(z) Coke, lib. 5. Executor by right, () who (notwithſtanding the other) ſtands 

33, & 34. charged with, and is liable for the Debts of the Teſtator. It is further 

PEN affirmed by others, that only to lay up and preſerve the deceaſed's 
Goods, to command another to take them away from one that hath 
them in his keeping, to ſee the dectaſed buried in a decent manner, 
to ule, and (if need be) to ſell ſome of his Goods, for that purpoſe, 
to make an Inventory. of his Goods and Chattels, to prove the 
Teltator's Will, not with the Teſtator's, but with his own Money, 
to take his own. Goods lying among the deceaſed's, to take and 
uſe ſome of the decaſed's Good only by a miſtake, or as a Treſ- 

_ - paſler, or by the delivery of another, to take and diſpoſe any of 

the decealed's Goods, where, an Executor or Adminiſtrator doth 
challenge them as his own, and in his own right, to redeem any 

of the deceaſed's Goods, not with the deceaſed's but with his own 

money, being pawn'd to the full value, and the day of Redemption 

' _ paſt; None of theſe acts or things, according to the Common 

(1) Brook. * Law (as affirmed.) will either make a man Executor de ſon tort, 

— bor, 0 nor amount unto an acceptance of an Executorſhip, nor make 

er 135. Brown. a. an Executor or Adminiſtrator 2 as ſuch. (1) 

58. | 4 Whoſoever feareth to be adjudged Executor in his own 
wrong, his ſafeſt courſe it not to meddle at all, but utterly to ab- 
ſtain all manner of uſe of the deceaſed's Goods; and eſpe- 
cially let him take heed that he do not fell any of the deceaſed's 

WEI Goods, nor receive any of his Debts, nor kill any of his Cattel. 
(a) Brook tit. Ad- (a) And if one, after wrongful Adminiſtration of ſome of the de- 
muniſt. nu. 6. ccaſed's Goods take Adminifiration.and after ſuch Adminiſtration 
taken be ſued by a Creditor for a Debt as Adminiſtrator, and after 
ſuch wrongful Adminſtration, there remain not Goods ſufficient to 
pay the Debt, the Creditor cari recover no more than remained 
after ſuch rightful Adminiſtration taken, becauſe he ſued him as 
Adminiſtrator 3 therefore he ſhould in ſach caſe have ſued him as 


Executor, 


„ 


Pate ck of — and Adminiſtrators. 


Fxecutor, becauſe he EN in his own wrong before he 
took Letters of Adminiſtration 3 and fo then the Goods which 
were Adminiftred before the taking ſuch Letters of Adminifira- | | 
tion, muſt thereby be included to be liable for the Debt due to the ; 
Creditor, otherwiſe not. () The...ore Creditors muſt — de (6) 21 . 4 4. 
fore they ſue, for elſe they know not whether he fo intermed 
be Executor or A ator, | not conſe how to 
their Action aright, and fafely for good acceſs 3 fince a foie 2 
gainſt an Executor as Adminiſtrator, or 'agginſt an Adtniniſtrator 
a8 Executor, will pove frivolous 3 one Erronr in a Foundation 
may be the Foundation of many in the Su = 
3. One ſued as Executor of his own wid : — 
it appeared, That be had entred upon the Land Leaſed to the 
Inteſtate, and had received the thereof, and was ſued for 
the Rent by the Leſſor of the Inteſtate: Kron rrp 
ceived, That he was Executor of bi, own wrong. (1) | Os "Eg 
He that hath once made himfelf Executor BG ew Caſe, 203. 
each wore ante eee teſtite to 
Adminiſtrator, and before Ly ne ght againſt 
him, yet he cannot diſcharge himſelf of what Action may come 
againſt him, by ſaying, That he delivered the Goods of the In- | 
teſtate to the Adminiſtrator. (2) For he that hath made himſelf (2) Crook. . 
once ſo chargeable, can never qher diba bim(gf by any mat - 
ter ot fatto. (3) © 9 5 
The Commiſſary of the Blbop of a Dioceſs granted Letters 
ad Colligendum & vendendum ea que peritura eſſent, e inde Com- 
reddere , The Grantee ſold Gods which would not keep, 
Lad periſhed: and an Action of Debt was brought | agaivf{ him 
as Executor in his own wron ns HA eee Pra maintain 
able, becauſe the Ordinary himſelf had not ſuch power, and there- 
fore he could not give it to another. (4) Lg en Die 
A. brought Debt upon an Obligation of Forty pound againſt 6. 
L. 5 P. the Defendant pleaded, That P. in his life- 
time was indebted to him in Forty pound, and that there came to Mich. 6. Jac.B.R. 
his the Defendant's hands Goods to the value but of Ten pound, ome x; F 
which he retained towards ſatisfaction of his own Debt, and Weep. * ·⁊[X 
averred that no other Goods d chat value of Ten pound carne Cass Yelv. Rep- 
to his hands to be Adminiftred, Cc. The Plaintiff replied, and 


PX, 
w 4 


ſhewed, That the Defendant is Executor in his own wrong to P, 
and chat he hath much other goods belong PA ry e 
niſtred at S. in the County of N. and concl arat 


werificare.&c. The Defendant rejoyti'd and 7 

whether the Plaintiff ſhall be admitted to plead, That t 

dant is Executor in his own wrong, inſamuch as himſelf hath 1 b 

his Declaration affirmed him to be Executor Teftamenti ; upon 
Fl which 
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which. the Plaintiff demurr'd in Law: To which point in Law 
the whole Court would hear the Plaintiff, for he could well re- 
ply, That the Defgndant (notwithſtanding the Declaration) is 

reland. g. Rep. fol. Executor in his own wrong; for there is no other Fotm de Court 
30. as was adjudged in Caulter's Caſe : But per tot. curiam the whole 
| Plea is diſcontinued; for the Defendant having pleaded, That as 
to the Goods to the value of Ten pound, he had retained them for 
Debt to himſelf, and that he had no more Goods to be Admini- 
ſixed, it was an Offer of a good Iflue 3 and then when the Plain-, 
tiff replird, that he had other goods, &c. & conclude, & hoc 2 
ratus eſt veriſicare, it is not good; for he ought to have ſaid, 
petit quod inquiratur per patriam, ſor that there was any ſurpluſage 
of Goods when denied by the Defendant, and urged by the Plain- 
tiff, he ought to have come to an iſſue, but could not by reaſon of 
the ill concluſion. And in the fame Term between Weſt- Plain- 


tiff, and Laue the ſame Defendant, where Veſt demanded four 
pound Debt againſt Lane as Executor, ut ſupra, and all the reſt of 


the Plea was ur ſupra: Judgment was given for the Plaintiff, be- 

cauſe the Defendant had confeſs d Goods to the value of Ten pound 

in his hands, which is more than the Debt in demand; and there- 

for it being in the Judgment of the Law, That an Executor in 

| I. bis own wrong cannot Retain to pay himſelf, Judgment (hall be 
J) Mich. 11. Jac. given only upon the Defendant's own confeſſion, and fo it was: 
Caſe. Godb. 216. Quod nota. Yelv. a Counſel pro Querent. And in Debt brought 
vid. Co. f. inſt an Adminiſtrator, it was the opinion of all the ies, 
Coulters Cale. That an Adminiſtrator, might retain monies in his own of 
| the Inteſtates, to ſatisſie a Debt due to himſelf z But an Executor 


| of he own wrong ſhould not retain to fatishe his own Debt. (5) 
Caſe Ampſon a- Note, by Popbam and William, in the Caſe of 4 

inſt Stockburne & Ft 

x. Noy. 


ockborn, That an Executor in his own wrong (hall be ſued for Le- 
gacies, as well as the lawful Executor; but Telverten doubt- 
ed it. 


Debt againſt the Defendant as Executor of F. S. he pleads, That 
he had taken Letters of Adminiſtration, Judgment of the Writ, 
cc. The Plaintiff replied, That the Defendant Adminiſtred de ſon 

Trin.28Eliz. B. N tert, and after took Letters of Adminiſtration, ] „ee. 

_ o_ 0-4 And upon this it was demurr'd : Gedfrey for the nt argued, 

— Iz . That now the name of Executor is lawfully changed before the 
Action brought, and therefore is to be ſued by his new name as 
Adminiſtrator, 9 Ed. 4. 33. 21 H. 6.5. 18 H. 6. 29. 13 H. 4. 
Executors 118. Coke contre; for when 


4 his tortious Ad mini- 

tration he hath * advantage to be ſued as Executor, he can- 
not by his own act purge this tort, and cauſe the Plaintiff to (ue 
him by another name, tut the Plaintiff huh Election to ſue him 


one way or other,for he ſh dl take no advantage by his own Tort , 


S 
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as if one in Execution eſcapes,and is taken away by the Gaoler.he | 
ſhall not have an Audits Querela; and it will be a miſchief if the 
Plaintiff ſhall be compell'd to ſue him as Adminiſtrator, for it may 

be, that whilſt he Adminiſtred of his own wrong, he waſted the Tr 
Goods; and if he be only ſued as Adminiſtrator, he ſhall only be 
charged of the Goods which came to his hands fince Adminiſtrati- 

on, 12 R. 2. Adminiſtrators 21, And it was afterwards adjudged, 

that the Writ was good, and that the Defendant reſpondra ouſter. 

Nota, if Judgment be given againſt an Executor upon Demurrer, 

and Execution be awarded, the Sheriff cannot return, nulla habet 
bons Teſt atoris, but is to return a Devaſtavit, as if it had been 
found'againſt the Executor by Verdict, for per Curiam he hath 

charged himſelf by his own Plea. 

Debt per t. vers, & c. as Executor, he pleaded, Nungue PALIT 
ecutor, * ar and on ſpecial Verdict found, angry deter of N C. B. 
the Goods of the Teſtator was committed to the Wite of the De- ©* Rep. par. f. 
fendant, who is dead, and that he kept bona pertem bonoram in | 
his hands, and fold them. wage rater? mr — oof 
for the uncertainty 3 Men ltr f b. altogether uncertain: But 
it was held to be well if he detain any part, it makes 
3 whereſore it was ſor the 
Plaintiff. Yea in ſome Caſes, though 1 
the Teſtator himſelf in his life-time : For in a Bond, 

4 Excerr of his om wrong, and Pens Adminirovit pede, 

the Caſe was this, The nt had been bound with the In- 

teſtate, as his Surety, for a great ſum ; and the Inteſtate having a 

delire to ſave himſelf harmleſs, did upon his death bed make the 

Defendant a Deed of Giſt of all his Goods: But they were not 

removed, but remain'd in the Inteſtates poſſeſſien for that little 

ume he lived after 3 and it was held a Fraudulent Deed of Gift.(1) (2). Clayt. Rep. 
A very {mall matter may make a man Executor in his own ** 

- wrong, at leaſt ſo in effect, ſpeck if being ſaed, he plead a 

falſe Plea, Note to this purpoſe, | wp es 2 of Debt againſt 

A. qr pcrinke adn, 1 mir unque Execut. Cc. 

And it is found — by: the — — 

kü for al d Date . 601, for his falſe Plea. Although in 
truth he had not meddled but with one bed-ſtead of ſmall value. 

And it was faid by Daniel, That in 39, 40. Elix. C. B. Kitchin 

againſt Dixon, that one Mr. Off for ſuch a falſe Plea, was charg d N Robin's Caſe, 

to pay 100 J. and he had but with one Bible. A Caveat No). Rep 
againſt falſe Pleas, and to plead well the ſpecial matter, leſt the 
Executor in his own wrong, or other, be charg'd with more than Paſe. 39 Elin. C. B. 
ever he received. Bradbury verl. 

Debt againſt R. as Executor of 7.The Defendant pleads,that T. A Cre * 
died Inteltzge, and that certain of his Goods came to the Pre F. 9 


* 


1 
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78 dants hands, and afterwards Adminiſtration was committed to 
F. S. to whom he had delivered the ſaid Goods. Er per Curiam it 
zs not any Plea for if Adminiſtration had been committed to him- 

ſelf, it would not have purged the firſt tert: So here, although 

Adminiſtration is committed to a ſtranger, in regard that he hath 

once made himſelf chargeable to the Plaintiff's Action as beingEx- 

ecutor de ſon tort, &. he ſhall never after diſcharge himſelf by 

matter ex poſt facto. Wherefore, &. Adjornatur. & vid. 21 

H. 6. 8. 9 Ed. 4. 47. 2 R. 3. 20. 8 
: The Executor of A. brought Action of Debt againſt B. es Ex- 
TRAIN — ecutor of D. upon a Bond- Detendant pleaded, that P. died 
Caſe. Hob. 4g. Intefiate, and that before the Writ brought, Adminiſtration of his 

"Goods was committed to N. who Adminiſtred, and yet doth: 
The Plaintift replied, That D. died Inteſtate, and before the Ad- 
miniſtration granted, divers Goods of his came to the Defendan:'s 
hands, which the Defendant as Executor of the ſaid D. Admini- 
iired, ſex aliter ad ſuum um uſum diſpoſuit: Whereupon 
Iſſue being joyned, it was for the Plaintiff; for ſince there 
was an Executor before the Adminiſtration afterwards granted, 
the Plaintiff had cauſe of Action veſted in him, which ſhall not 
be taken away by ſuch Adminiſtration afterwards granted, though 
it be before the Action brought 3 and ſo much the rather, becauſe 
the Goods taken by wrong before the Adminiſtration, ſhall not 
be Aſſets in the hands of the Adminiſtrator, till they be recovei - 
ed, or damages for them. 

A Woman Executrix taketh a Husband ; aſterwards they are 
divorced upon a Pre · contract, the Wite appeals to the Delegates, 
and pendant the appeal the Husband Adminiſtreth the and 
then dieth. It was a Queſtion, Whether the Husband ſhould be 
ſaid to be an Executor in his own wrong ? wid. 2 Fac. Co. 5. 
Read's Caſe 33. That when a man dieth Inteltate, and a 
«Mer Dock ſtranger taketh his Goods, and uſeth them, or ſells them, he is 
1c5, 106, an Executor of his own wrong; for they to whom the deceaſed 
Dyer. ibid. & was indebted, have not any other againſt whom they can bring 
Co. 8. — their Actions for recovery of their Debts. And ſo note, that the 
. 2 66. very ſeiſure of Goods will make one an Adminiſtrator of his own 
has wrong. It is otherwiſe at the Civil Law, unleſs he convert them 

do his own uſe, as will more fully appear in the cloſe of this 

Chapter. And in the Caſe of an Executorſhip during Minority, it 

was agreed by Doderidge and James, That an Executor durante 

Caſe Palmer - Mimori ætate, if he waſte the Goods after the age of the Infant, 


x | 


inſt Litherland. [hall be charg d 1 — the ſpecial matter, and not as Executor in 
oy. his own _ a\ſe he had a lawful Authority to that time. 
6 Rep. 18, | | | 


Debt 
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"Debt againk G. as Executor to H. the Delendant pleads, chat 
H the Tetiator was bound in a Statute of One hundred pound. and 
beſides that he had not Aſſets; and hereupon they were at Iſſue , 


and aſpecial Verdict found, That the Defendant was Executor de Paſch. 40 Eliz. 


ſon tort demeſue, and that the Teſtator was indebtedunto him, and 
that he retain d divers goods to ſatisſie that Debt due unto him- 
ſelf, and over and above then to ſatisſie the Recognizance he had 
not in his hands, cr. & i, &. It was by Tenfeld and 
Goldſmirh for the Plaintift, and by Coke for the Defendant. The 
ſole point was, Whether an Executor de ſon" tort may retain 
Goo to ſatisfie himſelf? And Coke moved that he well might; 
and the Plaintiff by this Action againſt him, hath allowed him to 
be rightful-Executor 3 wherefore the finding that he was Executor, 
per tort, is not material; and he being allowed to be Executor, 


B. R. Ireland. 
verſ. Coulter, 
Cro. Rep, par. 2. 


vid. Rep. ac lg 


may do all things as an Execuror, viz. pay Debts, or any other 


lawful acts; and as he may do it to a ſtranger, ſo he may pay 
himſelf. Gawdy and Fenner were of his Opinion. For as he (hall 
be charged by reaſon of his poſſeſſion ; like reaſon it is, he ſhould 
be allowed all lawful acts; and this is here a lawful act, as where, 
Oc. Pophams and Clinch e Contra: For an Executor de ſon tort 
ſhall never have any benefit by his Malefeſance, and, cc. A Pre- 
cedent was cited, Paſch. 32 Eliz. in C. B. That an Executor de 
ſon tort might not retain to fatisfie himſelf, wherefore, Cc. Aſter- 
wards upon another day it was moved again, and the Court ſaid, 
They were reſolved, That an Executor de ſon tort demeſne, can- 
not retain Goods to ſatisfie himſelf his own Debt. Popbam 
ſaid, That divers of the Juſtices in Serjents Im (to whom he 


had nded the Caſe) were of that Opinion, and that they 


were reſolved to enter Judgment for the Plaintiff; But it was then 
ſurmiſed to the Court, that the Defendant was dead, and there- 
upon a ſtay of Judgment was prayed 3 but the Court would not 
ſtay it upon ſuch ſurmiſe : But upon the Plaintiffs prayer Judgment 
was entred, 5 Co. 20. | 
Ejectione firme, for Whites Cloſer, upon Not-guilty it appear'd 
upon the Evidence, That a Leaſe for years was granted to one 
Okeham, who died Inteſtate, and Anne his Wife ned it per 


paroll to one Burgeſs, and after ſhe got Letters of Adminiſirati- _ . 


Goods, and after obtain Letters of Adminiſtration, Sale is 
Boes but in this Caſe there is a Term in Reverſion, whereof no 

ntry can be made, nor can any man therein be Executor of his 
own wrong; and therefore the firſt Sale to Burgeſs, before Ad- 


O 2 At 


miniſtration, is utterly void. 
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Hil. 40 Eliz. B. 
R. Coulter verſ. 
Treland. Moo. 


& 664. 
Paſc. 34 Eliz. C. 
B. war's & 


Vid. Noy. 69. 
Hugh's Abridgm. 
ibid. tir. Execut. 


(c) Styles viſt 


120. Clayt. ep. 


Caſe 12. 


(>) Mantic. I. 12. 
tit. 9. nu. 3. & 
Maſchard. de 
Probat. Concl, 
40. 


At the King's: Bench in Debt, all the Juſtices of England being 
aſſembled at Serj eam: Inn, it was adjudged, That an Executor 


ol his own wrong cannot pay himſelf either Debt or Legacy. 


Debt againſt one as Executor: The Defendant pleaded, That 
the deceaſed died Inteſtate, and that certain of his Goods came to 


the Defendant's hands, and that Adminiſtration was committed to 


J. S. to whom he delivered the Goods. It was adjudged no Plea, 


in regard he had once made himſelf chargeable to the Plaintiffs 
Action as E xecutor of his own wrong, he ſhall never diſcharge 


himſelf by matter ex po#t facto. 

Note, In an Action of Debt brought againſt A. as Executor in 
his own wrong, he pleaded we unq Executor, and it was found 
againſt him,and Execution was awarded againſt him for the whole 
Debt, viz. Sixty pound for his falſe Plea, although in truth he 
had not intermeddled but with one Bedſtead of ſmall value; and 
ſo it was ſaid it was adjudged, 40 Eliz. in C. B. in Kitchin and 
Dixons Caſe. So where an Action of Debt was brought againſt 
one 2s „ bu wrong, who pleaded that he never was 
Executor, nor Adminiſtred as Executor, it was in that Caſe held, 
That it was not material, whether he had Aſſets or no: But to 
prove that he had Adminiltred any thing, though of never ſo ſmall 
a value, was enough; for in this Caſe, that was ſufficjent to make 
him chargeable with the whole Debt: But if he had not made a 
falſe Plea, he had not been chargeable with more than the value 
of the deceaſed's Goods that came to his hands. (1) 

6. Notwithitanding the premiſes, this may ſtand as a Concluſi- 
on, That whatever acts done by a lawful Executor, do by Impli- 
cation of Law amount to an Acceptance, and thereby determine 
his Election, fo as that he may not after refuſe : The fame acts, or 
any of them, done by a ſtranger, will make kim Executor of his 
own wrong. Now of the ſigns and marks of ſuch an Admini- 
ſtration, the Law makes a threefold diviſion : The one conſiſting 
in overt acts, another in words, and the third meerly in conje- 
ctures. But if the matter be only doubtful, the Law will not pre- 
fume an Adminiſtration. (2) Or if it be meerly by conjectures, 
bi hou roy prog BABE 4 than ſuch as are clear, cer- 
tain, full and concludent. And the Rule is, That he ſhall not be 
faid to have Adminiſtred, who doth only that, which being done, 
doth not fall within the Office or Function of an Executor, as 
peculiar to the ſame. (3) To thele doubtful acts, are oppoſed 


i all ſuch acts, as from whence the Law will infer or preſume, ei- 


ther neceſſarily or very probably, an Adminiſtration 3 and which 
are either by way of Acquilition, or Tranſlation, or Poſſeiſion, 


all which are principal acts; for the Law doth diſtinguiſh between 


adds principal, and ſuch as are but meerly preparatory, either ” 
| t 


1 1 
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the Adminiſtration it ſelf, or only to a | i pug 
a f preparatory IR 
. N ale. 
_ under theſe may be ized, whatever the 
w determines touching an Executor of his own wrong) as, 
Whether _ hath Adminiſtred as Executor or not. Now the acts (4) Didac. Spino. 
_ Law calls doubtful, and not amounting to an Admini- in Spec. Teſta. de 
tion, are ſuch as theſe. wiz. A providing of Suſtenance for the adit. hered. u. 41 
decealed's Family, ſpecially the Children thereof feeding and pre- 2. uu. 25, Cane 
ſerving his Cattel, repairing his Houſes going to decay > a of . A 
Piety and Charity, taking care for his . whether with his Pref or. ee 
own or the deceaſed's money 3 (4) Paying the Phyſicians fees, K. 2 cit. 10. nu. 9. 
preſerving his Corn from rotting in the ground: (5) But this 14. 1 
rr 
in hes ae n n 
on, That he doth it nly e ſervande cauſe. (6) But if he can Maſch. ubi ſup. 
vert ſuch Corn or other Fruits of the deceaſed to his own uſe, then! 58. Partol. in 
Cas agreed by all) it is an Adminiſtration. (7) And ſuch as 4 1 
from whence the Law doth neceſſarily, or very probably infer an (6) Fink = 
Adminiſtration, are theſe wiz. The requiring of any Debt due to rroverſ.1.6.c. «2 
the deceaſed, or ſuing his Debtors for the ſame 3 (8) converti (7) Mach. ibid. 
the Goods of the deceaſed to his own uſe, paying any Debts — 8 * 
ing by the deceaſed with his money, paying or delivering any Le- (8) Mane, & 
gacies bequeathed by the deceaſed, (9) though to pious uſes ; Maſch. ibid. n. g. 
(10) giving, felling or alienating any of the decealed's Goods, Menech. whi ſup. 
— only ſuch as ſervando ſer vari non poſſint 3 (11) Or were (JA o. i 
ypothecated and pledg'd unto himſelf. (13) And as to poſſeſ- = OS 
111 whereby the party claims and poſſeſſi- (10) Man. ib 
on of the deceaſed's Goods, cr any nog tar yg jo 8 | 


ſumes that alſo to be an Adminiſtration, (13) ſaving in the emu 4,6 Mat 
1 


of Joynt-Tenancy, where he may juſtihe his poſſeſſi 1 ubi 
rrp, (14) or unleſs he claims it in his ä ubi 
e other way diſtin& from, and paramount to the deceaſed's (1597 
cle; (15) or ule be in poſleſon were (ding (ach his ok n 
ſion) ge of the decale's dxth, So that by tele pe- Condl. 4s 
wiſe it is evident, That al ads of Acquilrion, of Tranſat (14) Maſch. 
| and of rechen do regularly imply an Adminiſtration All Concl. . un ar. 
1 premiſes do refer to principal acts. But as to the acts ne 2 
ceſſarily prepartive to an Adminiſtration 3 as, when a Conditi- — 
onal Executoe fulfils that Poteſtatives Condition under which he (25) Maſch. 
was ſo conſtituted, (16) or the entring of a Caveat, or the op- Concl. 4 5.nu.5g. 
poling of the Probate, or endeavouring to vacate the Will : None Ger 
5 _ — N in — We, or Acceptance of 1 lone 
ip: For in tru | "MES. mi 
any ads neceſſarily preparative to an . G 2 N 
make way for it, and may be in order thereunto, Much leſs ſhall 
ads 


1 


— © » G2; 
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acts not neceſſary to an Adminiſtration, charge the party as Exe- 
cutor of his own wrong; and therefore a taking accompt of the 
deceaſed's Eſtate, an examining of his Books of Accompt, the 
making an Inventory, and the like, do not amount to an Admi- 
niſtration 3 but rather imply a Deliberation, whether it be expedi- 
ent for him to Adminiſter, than juſtifie any Inference thence that 

"MY A a > he hath adminiſtred, or determined his EleQion as to the Execu- 

Pref. 1. 4. Pref, torſhip. (17) Nor finally, ſhall he that is ted Executor 

101. nu. 81, in the Will, if he refuſe the Executorſhip, be faid to have accept- 

(18) Mantic 1 73 ed the ſame, or to have adminiſtred to the Will, albeit that he 


tit. 12. nu. 17 8 —_ money for ſuch his Refuſal or Renunciation 
| t (15. | 20 5 


CHAP. IX. 


Of a Child in the Womb made Executor, an Infant- 


Executor; as alſo of an Executor and Adminiſtra- 
tor durante Minori tate. 


Vid. Dyer. fol. 1. Whether the Child in the Womb may be made Execueor. 


303, 304. 2. At what age an Infant-Executor may Adminiſter. 
Coke, 6. 67. 3. What act may, or may not be done by an Infant-Executor. 
4. To whom the Right of Adminiſtration doth belong durante 
Minoritate. | | 
5. Divers Caſes reported in the Law, pertinent to this ſabject. 
(1) L. place, 1. THE Child in the Womb, and unborn at the Teſtators 
18 death, may be made Executor, (1) inſomuch, that 


(a) Jaſ. in l. pla- When ſuch is ſo appointed, if the Mother bring forth two or 


cet. tf. de Liber, three Children at that one Burthen, they are all to be admitted 
3 28. Executors. (4) The Law is alſo the fame as to a Legacy given 


, in like manner, which is to be equally divided amongſt them. (b) 
NE = YG 2, Though an Infant, . ſoever he be, may be Exe- 
b) Paul. de Caſt, cutor, (c) or unborn as aforeſaid; yet the Execution of the Will 
in L. qui filiabus. ſhall not be committed to him, until he attain the age of Seven- 
> R teen Years, for Adminiſtration granted durante Minoritate ceaſes, 
tit. Exec nu. 115, When the Infant-Executor attains to that age of Seventeen Years, 
& tit. Coverture, and not at Fourteen, as in Prince's Caſe. (d) And if it be a Fe- 
_ 8 1 male · Infant, and married to a man of Seventeen years of age or 
of 1 Fons more, it is then as if her ſelf were of that age, and her Husband 
Caſe. {hall have the Execution of the Will, and Adminiſtration thereof. 


(e) This 
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(e) This Limitation of Seventeen years eomes in by the Canon, (e) Offic. F Exec. 
not by the Common Law. In which Law it is reported, That =P: 18. 18. 
if an Infant be made Executor, Adminiſtration during the Minori- | 
ty of the Infant, may be committed to the Mother, and the ſame 

ſhall ceaſe and be void when the Infant is of the age of Fourteen 

years 3 and ſuch Adminiſtratrix cannot fell the Goods of the Te- (1) Co. 5. par.29, 
ſtator, unleſs it be for neceſſary payment of Debts, becauſe ſhe Hugh's an 
hath the Office of Adminiſtratrix only pro bono & commodo of the verb. A ail 


1 


Infant, and not to its prejudice. (1) 
Although an Adminiſtration granted durante Minoritate, 

PR is ws aid, ceaſe when the Infant Executor doth attain to 
the age of Seventeen years, yet betwixt that age and the age of 
Twenty one Years, ſuch Executor cannot aſſent to Legacies 3 4 ) (f) Coke ubi ſup. 
howbeit, upon ſatisfaction really made, he may releaſe a Debt due 
to Teſtator 3 (g) for although his actings unconformable to the (2) Brook ubi 
Duty and Ofie of an Executor bind him not, yet ſuch acts as are ſupra & Cc k: 
conformable to ſuch an Office done by him during his Minority Rep. lib. 5. in 
(that is, till he be of the age of Twenty one Years, for till then **/*''s Caſe. 
the Common Law holds him a Minor) are binding and good in 
Law. (b) And therefore an Infant-Executor may make a good (h) Coke ibid. 
Releaſe, upon true and real ſatisfaction made, but not otherwiſe, Rx/*'s Caſe. 
(2) Alſo the ſale of the Teſtators Goods by an Infant-Executor, (z) paſch. 1 Jac 
with the help of the Overſeer of the Will, may be good : (3) ByB R. Pars wa 
whoſe help he may alſo, in certain Caſes, pay Debts owing by the Chute Rol. Rep. 
Teſtator. (4) Yea an Infant-Executor, aſter Seventeen years of (3) Cro. 1. 254. 
age, may ſell any of the Chattels perſonal he hath as an Executor, (+).1Þid. Clerk 
but not a Leaſe for Years, till his age of One and twenty years. (5) (5 Pe: Juſt Lam 

4. Until the ſaid age of Seventeen Years, the Adminiltration is ton. at Sarum. 
to be committed to ſome other; as, to the Father, or to the Guar- Aſſize. 21. Jac. 
dian, or Tutor of the Child; (i) who during ſuch Minority, can- (i) Ws Exec. 
not {ell or alienate, fave in caſes of neceſſity, nor ſet a Leaſe for (x) Cake ub; 
a longer term than the Executors Minority. (&) And where an In- ſupra. in Prixce's 
fant is made Executor, and Adminiſtration granted to another C. 
durante Minoritate, if that Adminiſtrator bring an Action of 
Debt for money due to the Teſtator, and hath Defendant in 
Execution, and the Infant then come of age: In that Cale it was 
as Th * the er * >: I 
termined, yet the Recovery a t did remain. (i 
And when in that caſe it was moved, That the Defendant might * 
be diſcharged out of the Execution, in regard, that by reaſon oſ 
the Executors being come of full age, the authority of the Admi- 
niſtrator was determined, and he canno: 3 (2) Mich. 20 El 
It was faid, That he was rather a Bailiff to the Infant, than an C. L. Godb. 164. 
Adminiſtrator 3 and the Opinion of the Court was as aforeſaid. (2) make 


4% 6. 
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Hill. 21 Eli BR. 5. E. R. Executor of V. R. t his Action on the Caſe 
Ruſſel & Prat's againſt T. P. luppoling that divers of the Teſtators Goods came to 
Caſe. Anderſ. Rep. the Defendants Ec. In which Action the Defendant plead- 
ä ed a Releaſe from the Plaintiff: Whereupon was replied, That the 
5 Plaintiff was within age at the time when he gave ſuch Releaſe, 
and whether ſuch Releaſe was a bar upon a Demur in B. R. was 

the Queſtion ? where it was adjuged, that it was a void Releaſe. 

The matter was after removed, and brought before Juſtices in 

the Exchequer Chamber by a Writ of Errour; where all the Ju- 

ſtices of the Common Pleas, and the Barons of the Exchequer 

held, That the Judgment in that point was good, and that it 

was no Errour : For they faid, that an Infant-Executor cannot 

Acquit, Releaſe, or Diſcharge a Bond, without receiving the mo- 
ney due thereupon 3 otherwiſe he might through his own folly or 

ignorance, charge himſelf of his own _ Goods, which is not 

flowable in an Infant to do by a Releaſe or ttance without 

ſome other Act; but if upon a ſingle Bond or Obligation he re- 

ceive the money, and make an Acquittance or Releaſe, they held 

that was good, and the Infant ſhould be bound thereby ; but by 

| other means the Obligation could not be diſcharged : And they all 

(3) Paſe, 14 Jac.B. held That when a fingle Obligationis made to an Infant, and he 
„Leers = during his Infancy receive the money, and make an Acbuittance, 
i Rol Rep. he ſhall be bound thereby. For an Infant Executor may make a 
good Releaſe, upon true and real ſatisfaction made him, but not 

without real ſatisfaction. (3) 

Upon an Aſſignment of Bonds to the Queen, a Sicre facias was 
brought againſt an Infant; who pleaded, That Adminiſtration of 
the goods was granted to two other perſons during his Minori- 
ty. And it was held by the Court, That the fame was no Plea : By 

(4) Hill. 33 Eliz. which Caſe the Court conceived, That the Adminiſtrator durante 

— 3 Minori ætate, had not any power of, or intereſt in the Eſtate. (4) 
Godbold. 104. Action is brought againſt the Defendant as Adminiſirator of 
Trim. 6. Jac. B.R. J. S. during the Minority of D. Iſſue joyn'd, and found for the 
Crofe & Hal. Plaintiff, It was alledg'd in Arreſt of Judgment, That the Decla- 
_ 5 Caſe. Yelv. ration was not good, becauſe non conſtat,whether D. were Seven- 
55 teen years of age at the time of the Action commenced, at which 
time the Defendant-Adminiſtrators authority is determined; But 
it was adjudged, That the Plaintiff is not to ſhew or ſet forth that 
matter: 1. Becauſe the Plaintiff is a ſiranger to the Defendant's 
power 2. Becauſe the Defendant by joyning iſſue, hath admitted 

that his power continues. | 

Biſs makes Katherine his Wife, and Fobn his Son (aged one 
Tein 6 Jac -R- year) his Executors, K. proves the Will alone, and marries the 
Coſe. Yelv. Rep, Plaintiff, and they (without the Son) bring Action of Debt as 
Executius againſt the Defendant, who pleaded in abatement = 
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the Writ, that Jobs was made Executor with Katherine, and that re 
he was yet alive, not named, cc. The Plaintiff replied, That Job 
was not above one year of age, that Katherine had proved the 
Will, and had Adminiſtration committed to her during his Mi- 
nority, c. Whereupon Nelv. demurr'd,and adjudg'd for the De- 
fendant, quod Bills coſſetur, for that in truth they are both Execu - 
tors, and ought to be named in the Action; and albeit that Ka- 
therine by the Adminiſtration committed to her durante Minor; 
rate the full power, yet the Infant ought to be named, for 
that ſhe hath affirmed him to be an Executor. 
—— Adminiſtrator 7. —— . | tate V. L. the _ ol Eliz.C.B 
; an Obligation, and avers, . L was within 2 C verl. Ga- 

che age of ur one years. The Defendant pleaded an ill „ * 
and it was thereupon demurr'd 3 but becauſe the Court was re- 
ſolved (upon Conference with divers Civilians openly in Court) 
That the power of an Adminiſtrator durante Minor: etate,doth 
ceaſe at the Executors age of Seventeen years, and that Admini- 
ſtration committed after that age of the Executor is meerly void, 
and notwithſtanding this averment here, the Executor might be 
above the age of Seventeen years, and within the age of Twenty 
one years: It was therefore adj Quad querens nibil cape- 
ret, &c. 5. Co. 29. And albeit a Woman Covert being Executrix, , . 
may not without her Husbands Conſent, make a Releaſe or Ae. (i) 27 Ed. 410.41 
quittance of her Teſtators Debt, or ſell his Goods, or give or di- tic. 2 
ſtribute the ſame 3 (1) yet an Infant Executor may, (2) provided tit. Coverture. * 
that true and juſt payment and ſatisfuction be made him for the hu. 56. © 
fame, otherwiſe not. (3) (3) Co. Rep. 1. 5. 

Treſpaſs upon a ſpecial Verdi®t : The Caſe was, Fackſon Leſſee 11%, Li 
for years by ſeveral Leaſes of divers Lands, ſome of them in the Price verſ.Simpſon. , 
Dioceſs of Terk, ſome in another Peculiar in the ſame Dioceſs, Cro. Rep. par. 3. 
deviſed all theſe Leaſes to his Son, and made his Daughter with- 
in age his Executrix : The Mother takes Adminiſtration durante 
Minori ætate of the Executrix in F the Peculiar where the Teſte- 
tor died, ad Commodum & & proficuum Executrics;the Adminiſtra- 
trix — this Term, durante Minori ætate of the Executrix, to 
the iff: Whether eee er * 
pr Queſtion ? The Court reſolved, That it was not ; 

ſuch an Adminiſtrator hath but a ſpecial property ad proficuum 
Execut ori, but not a general property as another Executor or 
Adminiftrator hath ; and thezefore his ſale of Goods, unleſs they 
be Bona peritura, or it be for neceſſity for the payment of Debts, 
which he is chargeable to pay, it ſhall not bind; But he may ſue 
and ſued, and be yet his authority is but a limited authority, and 
therefore like as if Letters ad Colligendum bona Defuncti were 
granted to one, there he may fell 17 Peritura, as Fruit, or the 


—_— 
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Whether Admini- like. 2. It was moved, Whether the aſſent of an Adminiſtrator, 
ftratrix durante durante minori ætate, to the Deviſe of a Term, or the aſſent 
Minorirate, 5, of the Executor himſelf (during his Minority) to ſuch a Deviſe 
Vt, be good) Anderſon faid, That an Executor at the age of Ei 
years may afſent 3 but whether the aſſent by ſuch an Admini 
ſtrator be good or not, they doubted. 3. It was moved, Whe- 
ther Adminiſtration ſhould in this caſe be granted at two places, 
viz. The one within the Peculiar, the by the Archbi 
of York, Ordinary of the Dioceſs? or, Whether he ſhould have the 
Prerogative in both, as he had where Bona Notabilia were in di- 
vers Dioceſſes. And it was reſolved, That there ſhould be two 
Letters of Adminiſtration granted 3 for the Archbiſhop ſhall not 
have any P tive here, becauſe this Peculiar was firſt derived 
out of his JuriſdiQtion 3 wherefore, c. 5 Co. 29. 
Trin. 38 Eliz. C. Error of a Judgment in Debt in C. B. The Error 
B e _ Rep. Was, becauſe the Plaintiff ſues by an Attorney, where he was an 
yg 7. 7. b. Infant, and ought to ſue by Guardian: But becauſe the Action 
85 was brought by him as Adminiſtrator, ſo that he ſued in ater 
droit, Infancy is no impediment unto him, no more than Out- 
lawry, and therefore he might well ſue by Atturney ; and ic was 
thereupon adjudged for the Defendant, that the firſt Judgment 
ſhould be affirmed. Note, that if an Infant fue, and not as Exe- 
cutor, he muſt then ſue by his Guardian: vid. Caſe Bertholomew 
verſ. Dighton , Hill. 37 Elix. B. R. in Cro. Rep. part. 1. Pl. 22. 
A. was bounden to pay 1004. to B. his Heirs, Executors or 
Aſſigns: B. the Obligee made an Infant his Executor, and died 3 
Adminiſtration of the Goods of B. was committed to another du- 
ring the Minority of the Infant; and the Obligor paid the 100/. 
to the Adminiſtrator. It was a Quere, 28 Eliz. C. B. as. Rhodes 
; N ſaid, Whether the ſame were a fufficient payment to excuſe 
60 Hugh. _ im, or not? But the better Opinion was, That it was: But it 
verb. Adminiſt. as not then reſolved. (1) 
In an Accompt brought by an Adminiftrator durante minor; 
ætate, againſt the Defendant as Bailiff of ſuch a Mannor: It was 
(% Mich. 7. Car. found for the Plaintiff, It was moved in ſtay of Judgment, That 
. bo it is not ſhewed, that the Executor the Infant was within the age 
par. 174. vid. of Seventeen years 3 and it might be, he was above the age of Se- 
Mich. 9. Car. Rot. venteen years, and yet under age. But the Opinion of the Court 
221 Derchefter was, That it ſhall not be ſo intended, unleſs it be ſhewed, that he 
and Well: Caſe. was above Seventeen years, eſpecially when the Defendant had 
Fach b Bie admitted him to bring the Action, and had pleaded to Iſſue, (2) 
Inst & Knot Exe» Debt upon an Obligation made to the Teſtator. The Defendant 
cutor; of Knots, pleaded a Releaſe made by one of the Plaintiffs, The Plaintiff re- 
— EY va aps That this Releaſe was made without any Conſideration, and 
* . f 


. 
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and it was thereupon demutred, and adjudged for the Plaintiff, 
that it was a void Releaſe, being by an Infant without Conſidera- 
ration. Touching a Releaſe made by an Infant-Executor, remar- 
kable is that Caſe whetein Action of Debt was brought by Exe- 
cutors'apainſt an Executor, upon a Bond of 100 J. made by the 
Teftator for the payment of 52'/; wherein the Defendant 
ed that he had paid the 52 to A. one of the Executors, in 
ſatisfaction of the ſaid Debt, and all intereſt and damages for it; 
and A. releaſed him the ſaid Obligation. The Plaintiff 
„That A. was within . 
of the age of Eighteen years. It was was objected, this Re- 
leaſe of an Infant of Eighteen years was good, he being of age 
ſufficient to take upon him the Executorſhip, and none can deny 
but that there was payment of the principal money; and that it 
ſhoald. not be a'Deveſtavit, becauſe he did that which he was 
compellable to do in the Court of Conſcience : But the 
of the Court was, That this Releaſe of an Infant was not any bar, 
becauſe the Infant being Executor by courſe of Law, is to have the 
benefit of the forfeiture of the Bond 3 and when the Infant, being 
but one of the Executors, takes of the money only, yet this 
Releaſe (hall not bar him : But if he will take all the money, and 
make a Releaſe, it is good. And this Caſe afterwards being 
moved at Serjeans Inn, Demport and Denbam Barons agreed, That 
this Releaſe, without payment of the entire ſum contained in the 
Bond — — was not any bar to the Inſant: It was (3) Trin. 13 Car. 
then agreed, That ſuch a Releaſe by an Executor of fall age, up- B. R. Kniverton & 
on the of the principal money and intereſt, ſhall be only gel- c. 
Aſſets, and ſhall not be a Devaſtavit for the aria, (3) 4 Yr JH 
In the Caſe between A. and M. as Admitiftratrix of J. during Mich. r7 Jac. B. 
the Minority of L. It was among other things objected, That the R. aH verl. 
Plaintiffs Declaration was not good, becauſe it was brought a- {i Cro. Re 
her as Adminiftratrix durante Minori erate of one L. And Reg. 1c * 
it is not averr'd, that the ſaid L. was yet within the age of Seven- 
teen yeats, ſed non allocatur; for true it is, that if one bring an 
AQion, and entitles himſelfas Adminiſtrator durame minori atate 
of one ſuch, he ought to ſhew that he is yet within the age of Se- 
venteen years, as Co. 5. fol. 59. Pigors Caſe. For that he is to take 
| Commancehow long his authority thall continue, and he ought to 
ſhew it, to enable himſelf to the Actiog: But when he brings the 
Action againſt one as Adminiſtrator durante minori ætate, there 
ſuch Plea need not be ſhewn, for ſo long as the other centinues his 
meddling, he ſhall be ſued, and the Plaintiffs need not take Conu- 
zance of the age of the other; as, Sc. And here if her authority 
were determined, it ſhould be ſhewn on the Defendants part 3 there- 
fore the Judgment was affirmed. So that if the Adminiſtrator dv 
* P 2 rante 
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2 rante Minori ætate be Plaintiff, the non-age of the Executor is 


ES. EY... be averred ; Secus, if he be Defendant, (4) 


; Vote, it was reſolved by. all the Juſtices of England, That the 
4 _— Releaſe of a Debt or a Duty by an Infant — Probate 
27 vid. ibid. 28. made of the Will, is not good; becauſe it ſhould be a Druaſavit 
and charge the Infant of his own Goods; and allo it ſhould be a 
wrong, which an Infant by his Releaſe cannot do; and alſo be- 

cauſe it is not purſuant to the Office of an Executor. 
Hill. 39 Eliz. Ford Infant Executor: Adminifiration was committed durante AMi= 
verſ. Glanvile, mori atate > Debt was brought againſt the Adminiſtrator, and then 
Moo.Rep.nu.648. the Infant came of full age 3 and the Jultices very much doubted 

whether the Action did abate. 
Trin. 14. Jac.B.R. A Guardian recovered a Debt on an Obligation made to an In- 
White,ver\. Hal. fant, the Defendant paid the Principal and Coſts, and prayed that 
yy. Rep. nu· the Guardian might be ordered to acknowledge fatisfaRtion. The 
\ File Court faid, That a Guardian, or an Infant, or Executor, may not 
acknowledge ſatisfact ion for more than they receive, and he ſo 
much they ordered the Guardian to acknowledge ſatisfaction : 
1 ͤ tc ORY Yrwg idue for the 
ue. 

Mich. 10 Jac. B. If an Adminiſtration be repealed from one, and granted to an 
per Curiam. Rol. other, which was only durante Minors ærate, and that other bring 
1 ** the firſt Adminiſtrator to account, and after give him a Releaſe, 
pet the Infant at his full age may compel the firit Adminiſtrator 
to account to him again, and the former account to ſuch ſecond 
Adminiſtrator ſhall not bar him, for ſuch Adminiſtrator's Releaſe 
* for ſome ſuch cauſe as for which it ought to be 


| | e. 
Hill. 26 Eliz. An- It was by the Chief Juſtice of the Queen's Bench demanded of 
derſ. Rep. Caſ. the other Juſtices there aſſembled upon hearing of Cauſes, If one 
164. vid. 16 H. 7. make an Infant his Executor, that releaſes a due to. him as 
al. 5,6. Executor, without receiving the ſum (which Receipt, if it be 
good, will be W by the Infant of the Goods in his hands) 
whether ſuch ſhall bind the Infant or not? It was agreed 
by them all, That ſuch Releaſe is void; for an Infant by his own 
Laches and Folly ſhall not prejudice himſelf, Yet a Fm Covert 
Executrix may receive money (without her Husband) which was 
due to her Teſtator, and give and Acquittance for the fame ; and if - 
the give an Acquittance for which cauſes a Deveſtavit, the 
Releaſe ſhall be good, and tie Wiſe and Husband bound thereby; 
the reaſon is for that the Wifes Adminiſtring without her Huf- 
bands conſent, is and fhall be accounted the Husband's Folly , 
but an Infant's Folly ſhall not be reckoned to his prejudice : But 
if one be in Debt to the Teſtator upon a ſimple Bond or Obliga- 
tion, and the Infant Executor receive the Money, and give Acquit- 


* 


— 
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tanoe; in that Caſe that Acquittance is good, becauſe there is a ne- 
ceſſity for it; . 
P 

One makes an Infant his Executor, and dies ; the 


ts Adminiſtration to a _— Infant's 2 
ther when the Infant came of 1 the Will Now 
the ws l. See — — 


An Infant-Executor muſt appear by „ Glandkes it not ſuf- 1* 1 14 * 
ficient ſor nn Atturny. (1) | Cork. Rok Rep 


* 


— 


CHAP. Xx. 


Of a Woman, under Coverture, made Executrix, or N 
making Executors. 


I. Whether the Husbhand may fix an n on bis Wife 
* or againſt her conſent. 
2. Whet wool may eſume or accept the Executrixſhip, without 
or againſt bu conſent ? 
3. The difference baween the Common and the Canon or Spt. 
tual Law in this 
4. How the Wife may be ſaid to be an Executrix, withent ber 
band" conſent. 
5. In what Caſe a Wife may make an Executor, wit bout her 
Hucband"s conſent. 
6 In what Caſe ſhe may make ber own Hwcband, or any other 
ber Executor. | 
7. Caſes and Conſiderations in Law relating to thu Subject. 


1. IF the Husband of a Woman appointed Executrix in à Will 
would have his Wife to take upon her the Execution of the 
Will, to which ſhe will not aſſent, but refuſe the Executrixſhip, 
when her Husband would have her take the Execution there- 
of: In this Caſe the Executrix(hip i is not to be faltned on her (a) Panor. in c:Jo- 
againlt her will, (a) but Adminiſtration is to be granted to the de Teſt. extr.nu.z- 
next of Kin, as in caſe of Inteſtation. But if the Husband, though & — — Bre- 
the Wil be not proved, doth Adminiſter 28 in the Wites right, J in e K Ali. 
though 


* 
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tb) Offic. Exec. though _ her mind and will, ſhe will hereby be ſo bound and 
77 concluded, as that during his Life ſhe may not decline or avoid 
1 * = is the Executrixſhip : (Y) But not fo aſtet his death, for then ſhe 
cited, 3 H. Rot. may in this Caſe refuſe. (e) | 
113. 2. As a rr rm Executtix in a Will, may 
not be compelled unto the Execution thereof, without her own 
and her Husbands conſent : So neither ſhall ſhe afſume or accept 
(1) Offic Exec. ſuch Executrixſhip, without her Husbands conſent and approbati- 
ubi ſupra- on, becauſe it is in his power to oppoſe and hinder it. (1) 
3. That the Wife appointed Executrix in a Will, may neither 
aſſume nor be compelled to the Executrixſhip, without her Hus- 
| bands conſent is true Doctrine only at the Common Law; (d) 
(a) Bryan Chief for by the Canon or Spiritual Law, which doth not, like our Com- 
Juſt. a Hl. 7. 25. mon Law, diſtinguiſh between Women married and utmartied in 
(e) 2H. 7. 15. b. ſuch matters, it is otherwiſe, (e) For there the Wife may ſue or 
be ſued apart and alone, without her Husband ; and therefore in 
that Court the Husbands difſaſſent, denial, or refuſal] would be of 
{mall force to hinder the committing of the Executrixſhip to the 
Wife, ſhe not refufing,But by the Law of England the Wife is ſo un- 
(f) 33 H. 6. 31. der the Husbands power, () that ſhe is not capable of contradicting 
43. 39 Ed. 3. 1. in pleading or doing other acts; inſomuch, that ſhe could not take 
Lands nor Goods by Gift or Conveyance without her Husbands 
(g) 27 H. 8. 24. lent. (g) And therefore the Husband may expreſs his diſaſſent 
as to his Wives proving the Will wherein ſhe is made Execcutrix. 
4 If a Woman Sole be made an Executrix, and ſhe marry be- 
| fore ſhe intermeddle with the Eſtate, and then her Husband doth 
(h) Brook. tit. Adminilter 3 this is ſuch an acceptance as will bind her, and ſhe 
Exccut. 1479. can never afterwards refuſe it. (hb) Likewiſe, it once the Wife 
Adminiſter, though without the Husbands privity and aſſent, and 
though no Will proved, this will go far to exclude them both 
for ever after from pleading, That (he neither was Executrix, nor 
on 6 CO The Law is the ſame, if once ax Will 
ü proved, and the Execution thereof committed to the Wife, 
2 — though againſt her Husbands mind and conſent. 
20. & Brock. cod, 5. A Wife or a Woman Covert, being Executrix to another, 
tit. nu. 11.& and in that right having Goods moveable, may thereof make her 
Perk. tit. Devile, Teſtament, and without her Husbands conſent 3, (i) becauſe ſhe | 
my Brock. Cid. hath not ſuch Goods meerly to her own uſe, but as repreſenting 
& Apolog. er the perſon of another; and therefore ſuch Goods as ſhe ſo hath as 
proceed. in Courts: Executrix, are not her Husbands, but are to be diſpoſed of for the 
OP, porn uſe of the Teſtator. And not only ſo, but of theſe Goods ſhe 
* N. N may make her Husband her Executor, (&) or any other perſon 
(1) Plowd. in caſ. without his Licenſe 3 unleſs inſtead of making an Executor there- 
inter Pran!by & of, ſhe bequeath the Goods whereof ſhe is Executrix, by Deviſe 
Grantham: f. $25. of Legacy; (J) for even with her Hushands conſent ſhe cannot 


bequeath 


* 
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bequeath ſuch Goods; or unleſs ſhe is not only Executrix but Le- 
tary alſo, and hath accepted of the things bequeathed not as 
2 as Legatary, ſor thereby they are inveſted in her 
Husband, () for which reaſon they cannot be given from him (m) Tract. de 
withoat his Licence and Conſent. (n) Thus alſth for the con - Rep. Angl lib. 3. 
tinuation of this Executorſhip, the Wife may make her Executors 8h. f. * 
and her Will as touching ach Goods, Debts, or Credits, without 5 
her Husbands to whom no Benefit could redound by the Reg. jur. 
Adminiftration of theſe Goods which his Wife hath in right of | 
another; for thoſe Goods would go and be to the next of Kin to 5 
the Teſtator, — Adminiſtration de bonis now Adminiſtrais.in 
caſe the Wife die Inteſtate. (o) And therefore her Husband (o) Plowd in 
not being capable of advantage by ſuch Goods, cannot be there- Caſ. inter Gretir- 
by preju And & it is but Reaſon that the Wife ſhould ap- l & Fox. 
t her Executors of - ſuch Goods, and continue the Excautor- — 
ip thereof, according to che mind of the fitſt Teſtator, without nfs iv » Legacy, 
the licence or neceſſary conſent of her Husband ; which conſent If there be two Ex- 
indeed as touching all Goods and Chattels which che Wife had 7, whereof one 
before Marriage, or ſince in her own right, wult be firſt had and f „ be . 
obtained; otherwiſe her 8 Execcutors as to them, will Lgacy, awd take 
be invalid and of no force. $0 li iſe by his aſſent, ſhe may i: wir the other: + 
Executors of an Obligation or things in Action, and may ue 
make her Husband ber Executor, as by the Books. (1) t 84. Roll 
6. A Woman (by the Common Law) may make her Husband (1) 4 H. C. 31. 
Executor of ſuch things whereof ſhe was Executrix to another be- 39 H. 6, 27. 
fore, or of a duty due unto her before Coverture, or of a Rent 3 Ed. 3. Deviſe 
being behind upon a Leaſe made unto her for term of lite, or of () T HH?“ 
other Leaſe, or of any thing whereof the poſſeſſion muſt be ob- 1051 27. IC 
tained by Action: But ſhe cannot make him Executor of that proceed. in Courts 
which ſhe hath in her Poſſeſſion, as in her own right. (p) Eccleſiaſtical, c. 3. 
7. Husbands, and their Executors and Adminiſtrators, have the f.. Pag. 23. 
ſame Remedy for the Rents due unto their Wives not paid in their 
Wives life-time, as Executors and Adminiſtrators of Tenants in 
Fee, in Tail, 'or for Life, have for Rent-charge, Rent-ſervice, or 
Fee-Farms 3 who may have an Action of for the arrerages 
thereof, againſt the Tenants of the faid Lands, due by them to | 
the Teſtator at the time of his death, and may diſtrain for the ſame (1) Stat 32. IIS. 
upon the Lands that were charged therewith. (1) 9 
Action of Debt by a Woman as Executrix to her Husband : 
The Defendant pleaded, That A. B. her Husband in his liſe- 
time and he, did put themſelves in Arbitrament, &c. of all Acti- 
ons, Cc. who my Arbitrate, that the Defendant ſhould do, Cc. 
in difcharge of Debt, and which he hath performed, &c. and after 
her Husband died. Adjudged per Curiam, That the Debt was cx- 
tinct by the Arbitrament. n...... 


ä 
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a& in the time of his life, the Debt remaineth to the Wife, being 
Executrix to her firſt Husband : But if the ſecond Husband doth 
give away the Goods which his Wife hath as Executrix to her ſor- 

mer Husband, the Gift is good; and by this Arbirament all Acti- 

ons which ſhe had joyntly againſt the Defendant and a ſtranger, are 

(2) Per Cur. 21 gone. (2) 2 | 

H. 7. fo. 29. * Touching Husband and Wife in reference to this ſubfect, conſi- 
dered as well either Act ively os Paſſively, as Fudicially or Extra- 

judicially, the Laws Common and Civil have theif® Conceptions as 

different as their Appellations. Baron and FPeme are but as one per- 

2 in the one Vir and Uxo r, otherwiſe in the other; 

er it therefore as under the former notion, practicable with 

us : And what was anciently held, vix. That a Woman Covert made 

Executrix, might have the Office contrary to her Husband's con- 

(3) 13 Ed.1.Firzh. ſent, (3) may ſeem to border nigher ona Paradox in Law, than 
Eee 239: on any Reaſon of Law, which indeed is but Ratio regalata, or 
Reaſon put into Rule : For if ſhe ſhould be admitted to Admini- 
ſter to the Will, her Husband diſſenting, the Conſequence would 
be, That himſelf in effect ſhould be Executor contrary to his 
own conſent 3 and ſhe that by the Law is under his power, ſhould 
in Fact be above his Will, The Law therefore hath otherwiſe, pro- 
vided, whereby the Will of the living Husband ſhall in this Caſe 
()) 2 H. . 15. prevail with his own Wiſe, before the Vill of a dead Teſtator. (4) 
But if the Wife, contrary to the Husbands mind, will refuſe the Ex- 

ecutorſhip, it is ſuppoſed the Husband may Adminiſter and prove 

(5) 31 U. 6. 31. the Will for her: (5) Or in caſe of now Probat, he Adminiſter in 
(6) Off Exec. cap. her right againſt her mind, ſhe may be concluded thereby during 


17. ſec. 1. „ his life, but not after. (6) But ſhe cannot be an Executrix with- 
ut es Dyer. "out her Husband's conſent 3 nor being ſo, may do any act that 
(5G 5.21. may be a Deveſtavit of the Goods without him. (7) 

33 H. 6. 44 


CHAP. 


> * > 
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Of Debtors or Creditors made Executors or Admini- | 


1. How the making 4 Debtor Executor, becomes a Relecſe of 
the Debt; exemplified by ſome Caſes in the Law. 
2. In what Caſes this bells true, where there are Joym-execu- 
tors appointed. | | 
3. Under what Limitation a Creditor-Executor hath precedency 
& ot ber Creditors, in paying bimſelf firſt. _ | 
4. Law-Caſes relating & bs ſubje#. ® 


1. IF an Executor prove the Will, and be indebted to the Te- 
ſtator, the Debt is extinct in Law; (a) yea, though the (War Ed. 4. 3.61. 
Executor died before he did ever Adminiſter or the Wil; (6% Pf Com. 36. 
(b) for the Debt is releaſed in Law, by making the Debtor Exe- (% d. Com. 
cutor, though he never Adminiſter. (e) There is the like Extin · (c) 21 E. 4. 3. & 
guiſhment of the Debt if the Creditor marry with one of the Exe- 11 H. 6. 38. 
cutors of the Debtor: (4) But if the take Adminiſtra- (9) 4 H. 4. f. 
tion of the Goods of the Creditor, this ought not to diſcharge hin 
of his Debt, but it ought to be as Aſſets in his own hands, ſor that 
the Inteſtate did no act to diſcharge him from the Debt. Alſo if 
the Obligee make the Obligor his Executor, this is a Releaſe in ( f x 5 
Law of the Action, but the Daty remains, ſor the which they re- F. fn 8 
tain ſo much Goods of the Teſtator, (e) Likewiſe, if an Infant Com. e Littl. la- 
of the age of Seventeen years releaſe a Debt, this is void: But if fiir. part. 1.1. 3. c. 
the Infant make the Debtor his Executor, this is a good Releaſe in . 9 445-in 
Law of the Action. (f) But if a Feme-executrix take the Debtor 7 ) Coke ibid. 
to Husband, this is no Releaſe in Law 3 for that is injurious to the (g) Ibid. & Mich. 
- deceaſed, and in Law works a 9 (g) But if the Teſtator Jo G2: Eliz. 
make the Wiſe of one indebted to bim his Executrix, it is a Re- (b) Offic. Fate e 
leaſe in Law, as if ſhe her ſelf were the Debtor ; but if aſter te 
Teſtators death ſhe do marry with ſuch a Debtor, then it is a De- 
vaſtation. (5) Alfo if A. and B. be made Executors, the Teſta- 
tor being indebted to 4. Ten pound, and B. being indebted to the 
Teſtator Ten pound; in this Caſe the Debt of B. to the Teſtator . 
ſtands in Law extinct. (i) And as it is thus at the Common Law, C) Tbid. he 4 
ſo alſo by the Civil Law when the Creditor maketh the Debtor Com 18 , conte 
his Executor, by ſuch Executorſhip the Debt is confounded, and Dandy & Choke. 8 
becauſe of impoſſibility in Law, foraſmuch as the Executot E. 4. 3- 
2 n ion of Debt againſt 1 41 ry 
perſon ; the Obligation therefore is of Law diſ- 
Q annulled. 


* 
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- 


e 


114 _ Of Executors and Adminiſtrators. Part II. 


—— —_— .. 1 


(&) Phil. Dec ad annulled. (&) But if a Creditor make his Debtor and a ſtranger his 
Reg. jur. Executors, and the Debtor dieth, the ſurviving Executor may 
have an Action of Debt againſt the Executor or Adminiſtrator of 
tte Debtor. As was agreed by the Court in Croſman and Readis 
(1) Mich. 30, & Caſe, (1) Where the Caſe was this, 4. B. made his Wife Exe. 
35 Elz. 1 Rags trix, and died C. P. being then indebted to the Teſtator in 60 J. 
i o upon a ſimple Contract, the Wife Executrix took to Husband the 
Cale. 468. faid C. D. who made his Executor and died. A. Creditor of A. B. 
brought an Action of Debt againſt the Wife Executrix of A. B. 

And upon the pleading, the matter in Queſtion was, If by the 

enter-marriage of the Wife with the Debtor of the Teſtator, the 

ſame was a Deveſtawit or not? and, If the faid Debt of 607. due 

by C. D. ſnould be Aſſets in her hands? And per Curiam, it is no 

Devaſtavit, nor Aſſets, as is ſuppoſ 3 for the woman may have 

an Action agaiuſt the Executor of C. D. And it was agreed by the 

Court, That if a man make his Nebtor and a ſtranger his Execu- 

tors, and the Debtor dieth, the ſurviving Executor may have an 

Action of Debt againſt the Executor of the Debtor : And ſo it 

| was adjudged in the principal Caſe, ſomewhat contrary whereunto 
(2) Law Caſes Col- is that which is elſewhere aſſerted fot Law, (2) That if J. S. and 
let 3 F. G. be indebted unto a man in 100 J. and he maketh J. S. and 
poraſed per Hatten, Another his Executors, and dieth, and J. S. maketh his Executors, 
and dicth, F. G. the Co-executor with J. S. which ſurvives him, 

cannot have an Action againſt the Executors of F. S. ſor this 100 J. 

for the Action was extinct before; for the Action could not be uſed 

before, but in the name of J. S. and F. G. his Co- executor, which 

were firſt, although the one of them did not Adminiſter. But if 4 

doth owe and be indebted to B. 100 J. and maketh B. and C. his 

Executors, and die; if B. do not Adminiſter, he may have his 

Action for the 100 l. and ſo may his Executors, if he dies: For in 

this Caſe the Action of B. is not extinct (he not Adminiſtring to 

the Goods) although he made him one of his Executors. (33 
( Per Cur. 23 20 Jo alſo it is if any one of the Joynt-Debtors by made Executor, ; 
Ed. 4. fo. 17. or any one of the Joynt-Executors be a Debtor to the Teſtator, for 
that they cannot ſue, without making him who is a Debtor alſo a 

(1) Plowd. ubi Plaintiff, which he is not capable of apy himſelf. (I) The Law 
tupra. & 2 R. 3. is allo the fame for Actions either of Treſpaſs or Account, ( 
20. per Lauge, 80 that if two perſons bejoyntly bound to the Teſtator in One 
Silo Hen, hundred pound, and he make one of them his Executor, this is 
(m Fulbec. Paral- held for a Releaſe in Law of the Bond or Debt to them both. (n) 
lels. lib. 1. Dialog. So if one make his Debtor and another his Executors and die, in 
7:40.44 ls this Caſe, if that Executor who was not indebted to the Teſtator, 
pl. 31 &21E. 4. ſurvive the indebted Executor, he ſhall not have an Action @ 
Debt againſt the Executor of his Co-executor,although the in- 

debted tor did not Adminiſter in his life-time; for the Acti- 


— 
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on was once extinguiſhed and determined, and no Action can be 5 

, but in the Name of them both. (o) But if one that is (o) 20E f. 19. & 21 
indebted make his Creditor and another his Exctutors, the Cre- E.“ 3. &21 H 7. 
ditor may have an fon if he do not Adwiniſter; (5) Butwhen (pj FE r 
the Teſtator is indebted to me, and maketh me his Executor, 1 Nin. Per 
may detain the Goods for my Debt: So that it ſeerns, that thor:2h (d) 7 H.1.8.27 H. 
the Action be extinct in regard of the Teliator, yet the debt is og 3 | 
ſtill in eſe in reſpect of ſtrangers or other Creditors. (4 Greeks Cſs 
dex Cafes Bic A. pie Hansel n nu, 3. & Fin ſpe, £4. & un Fin Gere 


3. When a Creditor to the Teſtator is made his Executor, he 

may detain ſo much of the Teſtators Goods, as whereby to ſatisfie. 

himſelf in the firſt place before other Creditors. But withal, al- 

t the Teſtators Creditor, being made his Executor, be in as | 

good caſe or better than other Greditors of the Teſtators, (r) Dic. l. Scimu-. 
may allow his on Debt before other like Creditors, (/) and may & in Compur. & 
detain ſo much of the Goods of the deceaſed in his own hands as CP. Stat. $. Sta: 
his Debt doth amount to; (t) yet this is to be underſtood only, Cant 5 
when he hath duly made an Inventory of the deceaſed's Goods ac- () Piowd. in 
cording to Law: () Nor hath he ſuch a clear power to pay him- Cal. inter Wood- 
ſelf any other, unleſs his Debt be by Specialty or upon Re- Tr 9" Parry.& , 
cord. (1) And as an Executor hath his Election to pay which Erl W. ftr Cie. 
Creditor he will firſt, that is of equal degree for quality of Debt; (1) Fulb. wh fo 
ſo hath he election to pay and fatisfie himſelf of what part of the fol. 5 
Teſtator's Goods he will, yea Bough the Teliator's Goods amount (u) Di L. Sci- 
in all to no more than his own Debt,(x) And if there come not Ip Cw 
the hands of ſuch Executor Goods ſufficient to pay himſelf,he may 187. 

as ſome conceive) have an Action of Debt againſt the other Exe- (x) Offic. Exec. c. 
cutor where there are more than one. (y) Sed Quere, Whether . nu. 4. ; 
after he hath once Adminiſtred, ſpecially 1 he pay himſelf any part (y/ 0 
of the debt, he have not thereby barred or diſabled his Suit for the & 31 i. d, K 
reſidue: Otherwiſe he may ſue the Heir for his Debt, if he hath 12 H. 4. 21. & 
not Adminiſtred as Executor; provided that the Bond extend to 2 Ed. 4. 17. 21 
che Heir, which without expreſs words it doth not, though for ** + 3. 

the Executor it be otherwiſe 3 and ſo may ſue the Heir, if the Heir 

be bound, and he have not ſufficient Goods as Executor. (&) Al- () 21 H. 4. 21 
ways obſerving, that although it be commonly ſpoken in the ge- & Offic. Exec. 
neral, That an Executor may firſt pay himſelf, yet it is to be un- Abi ſupra. 
derſtood with this Caution or Condition, That the Debt to him be | 

of equal weight and dignity with the Debts to others, for if his 

Teſtator were indebted to other men by any Statute, Judgment 

or Recognizance, and to him, whom he maketh Executor, only 


by Bond or other * ty, may he not firſt pay himſelt, 
that is, by paying ao: "I unpaid whoſe Debts * 
0 
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of a higher nature; but if there be ſufficient for ſatistattion bon 
to them and himſelf, then it is not material which of them is firſt 

paid. The like advantage doth the Law allow to an Adminiſtra- 

tor, who is one of the 'Inteftates Creditors ; of whom it hath been 
held, That ſuch Adminiftrator may retain Moneys or Goods of 
the Inteſtates in his own hands, for ſatisfaction of his own Debt; 


(1) Mich. 13 ac, (1) which an Executor of his own wrong may not do (2) And 


therefore in an Action of Debt, wherein the caſe was, A man 


Green's Caſe. Godb. died Inteſtate; and a ſtranger poſſeſs d himiſelf of the Goods of the 


216. & Co. 5. 
ar. Coulter's Caſe. 


(3) Mich 1652. 
Kot. 686. B. R. 
Aſbby and Child's 


Inteſtate ; afterwards Letters of Adminiſtration” were granted to 
a Creditor of the Inteſtate, who brought an Action of Debt 
againſt the ſtranger, for the Debt due to him by the Inteſtate as 
Executor of his own wrong. The Queſtion was, Whether the 
Creditor by taking the Letters of Adminiſtration, had not ſuſpend- 
ed his Action for the time that he ſhould continue to be Admini- 
ſtrator ? The Opinion of the Court was That the Action was not 
ſuſpended ; for here is but a right to Aﬀets in the Adminiſtrator, 
and no Aſſets in his hands to charge him withal 3 and the granting 
unto him Letters of Adminiſtration, hinders him not from _ 
ing his Action, becauſe the Goods were not taken away after t 
miniſtration granted, but before : And if they had been taken 
after the Adminiſtration, he might have had a Trover and Con- 
verſion, or an Action of Treſpaſs for the taking of them. (3) 
** 4. If an Obligee releaſe to the Executor of the Obligor before 
I Probate of the Will, it is a good Releaſe, if he prove the Will at- 
terwards. 


If a Debtee die Inteſiate, and the Ordinary commit Adminiſtra- 


ac. B. tion to the Debtor, whereby the debt is extinct, [ Q. ] yet it ſhall 
lit. G. be Aſſets in his hands as to Debts, becauſe the Ordinary hath no 


Co. par. 8. 135. 
Sir John Needham 


power to diſcharge the Debt. It was agreed per Curiam. | 
If Adminiſtration be committed to the Obligor, the ſame doth 
not extinguiſh the Debt; but if the Obligee doth make the Obli- 
his Executor, the ſame is a Releaſe in Law of the Debt, becauſe 
5 it is the act of the Obligee himſelf: But if a Woman, who is an 
Executrix takes the Debtor to Husband, and the Husband dieth, 
the ſame is no Releaſe of the Debt, becauſe it was only ſo ſuſpends 
The Father and Son were joyntly and feverally to A. 
who made the Sons Wife his Executrix, and deviſed to her all his 


ac. C.B. Goods after his Debts.and Legacies paid, and dies3the Wife Admi- 


. niſters, the Son makes his Wife alſo Executrix, and dies; the Wife 
dies Inteſtate, Adminiſtration of the Goods not Adminiſtred of the 
Obligee was committed to F. who ſues G. the Father, who was 
the ſurviving joynt-Qbligor. the Court was of opinion, 
That the making of the Wiſe ol the Obligors Extcutrix 
; | was 


8 I - 
— — 
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was a of the Action d ſuch time as the Execut- 

continued, as 8 El. 4 3. Nichols Jultice ſaid, That 
a perſonal Action once ſuſpended by the act ofthe party, as here 
by the act of the Obligee, in making the Wife of one of the Ob- 
ligors his Executrix,ſhall be extin& for ever; otherwiſe if by the 
a& of Law. And it ſeemed to the Court, That by the laſt Clauſe 
of the Deviſe of all Goods to r d Jeu hg 

ies paid, the 93 tion paſſed to - inaſmuch as 
8 thereof is a thing in Action which by our 
Law cannot be transferred by a' Deviſe, yet it ſhall enure as a De- 
claration of the intent of the Obligor, that the debt is extinct; 
and the Civil Law allows a Deviſe of debts due to the Teſtator 
to be good. And it is averred in the principal Caſe, That the 
Debts and Legacies are all paid: Whereupon Judgment was given, 
Quod nibil 2 &c. By which it appears, That not 
only by the making of a Debtor one of the Executors, is the whole 
Debt extinct in Law, as well as if the Debtor were the ſole Exe- 
cutor 3 but alſo the making of one of the joynt-Debtors Wives 
Executrix, ſeerns to be a Releaſe of the Debt: Inſomuch, that 2 R. 30. 20. per 
what is ſaid of making a Debtor Executor, the fame may be ge- 2 
nerally applied to the making of any one of the joynt-debtors an 
Executor. And therefore the Debt being once extinct by ſuch a * 
Releaſe in Law, it ſhould ſeem an improper Inference to hold (as 21. H. 7. 31. 20 
ſome have done) That where one of the joynt Executors is 2E 71 . 
Debtor to the Teſtator, and dies, the ſurviving Executors may ſue 
A 8 his death, though they could not ſue himſelf 

ng d | 

The ion was, That whereas one was in debt to F. S. in 30 Mich. 7 Joe 
l. who after by Deed of Gift in his liſe· time, conveyed all his Goods — 
and Chattels to 4. and after made the Plaintiff and B. his Execu- 
tors, and deviſed, that the Plaintiff ſhould pay out of the 30 J. which 
he owed him, 10 J. to the Defendant for a : | 
the Plaintiff into the Eccleſiaſtcial Court for the ſame 3 where 
the Law the 301. Debt is extinct by making the Plaintiff Execu- 
tor; and ſhewed that he had proved the Will, #c. And per Curiam, 

the Defendant ſhall have a Conſultation, foraſmuch as the joynt» 
Executor hath no remedy to recover the 30 J. againſt the Plain- 
tiff his Co-Executor, nor can have any Action for the ſame during 
the Plaintiffs life, yet the Debt not extinct, but remains as Aſſets to 
any other Creditor, as is 8 E. 4. And by the fame reafon that one Debtor fuic Exe- 
Debt ſhall fatisfie another Debt, it ſhall ſatishe a Legacy alſo, and cutor, uncore il 
much the rather, in regard the expreſs intent of the Teſtator was Para Legacies. 
to that purpoſe, having preciſely limited the LegKy to be paid 
out of the Debt. Quod nota per roram Curiam. And Conſultation. 
was granted accordingly. Telv, Council tor 9 "pl 
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CHAP. XII. 
Of Heirs, Executors and Adminiſtrators in general. 


1. The general difference between an Executor and an Admi- 
ſtrator ; and wherein they generally agree. 
2. How the Heir differs from them bot b, and each from other, 


according to the Civil Law, in diſtinction to the Common 
3 the Land. 


„ differ thus, vix. an Executor is made either by the Te- 
ſtator, or by his own Acts; but an Adminiſtrator is ap- 
pointed only by the Judge. An Executor may appoint an Exe- 
cutor to the firſt Teſtator, ſo cannot an Adminiſtrator ; yet a bare 
and meer Executor, or a naked Executor to whom nothing is be- 
gqueathed in the Will, made choice of meerly for his care, and not 
at all for his profit, cannot bequeath the Teſtator's Goods in his 
Will by Legacies,no more than an Adminiſtrator 1 for theſe Goods 
are to be imployed only for the behoof of the Teſtator, in which 
reſpect ſuch Executor is accountable as well as an Adminiſtrator : 
But of the profits and fruits which happen and ariſe of thoſe Goods 
which belong to any as Executor, he may make his Teſtament, 
though not of the Goods themſelves; and fo alſo in ſome cales 
may an Adminiſtrator. They agree thus, viz. an Adminiſtrator is 
entitled to all the Goods and Chattels of the Inteſtate, as well as 
an Executor to all the Goods and Chattels that belonged to the 
Teſtator 3 they are both alike liable to payments of Debts and Le- 
gacies, and they are both accountable. Theſe are the moſt general 
things, wherein they differ and agree. Their more particular agree 
ments and diſagreements are very many, according to their diſtin 
Beings, Intereſts and Offices: For which reaſon the Reader for his 
fuller ſatisfaction in this point, is referred to his own Obſervati- 
ons from the Contents ot the ſeveral Chapters of this Teftamen- 

tary Treatiſe. | | . 
2. How the Heir ſpecially differs in his rights and intereſts from 
both an Executor and Adminiſtrator, is reſerved for the ſubjrct 
matter of the two Chapters next following : Here therefore it is 
conſidered only how in general he differs from them both. The 
Heir at Common Law, is he that ſucceeds by right of Blood to 
Lands or Tenementsin Fee. The Executor is he that by a Teſta- 
tor is appointed in his Teſtament for the execution thereof, And 
the Adminiſtrator is an accomptable Commiiſioner authoriz'd by 
appointment of the Ordinary, for the diſpoſal of the Goods of an 


Inteſtate. 
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ſtructions of the word [ Hæres:] With the former, he is in a pe- 
culiar ſenſe, Heres Sanguins 3 with the latter, he is in a general 
es 'Hereditats : And as at the one, the Here: claims 


ſenſe Hh 3 wag 
the Real Eſtate in Fee by a Sanguine deſcent ; fo the Executor at 


the other claims the Perſonal by a Teſtamentary Succeſſion : But 
in a larger ſenſe at the Civil Laws For there Heres ex Teſtaments 
ſuccedit in univerſum jus Teſtators » and what we call Executor is 
there known by no other name than Heres; yet with us there is 
alſo Heres Teftators, in which ſenſe he is commonly called an 
Heir, who ſucceeds by Teſtament in Fee, as well as he who by right 
of Blood. And both the Laws do nigh agree in this, That 

both account the Heres or Execator,the Repreſentative of the Teſta- 
tor or deceaſed's perſon; which cannot properly be fo faid of an Ad- 
miniſtrator, for he is but Execstor Dati vu. where there is no Te- 
ſtator nor doth the Civil or Canon Law underſtand that word [Ad- 
miniſtrator, in any other ſenſe than in reference to publick Gi dern - 
ment. Notwithſtanding it ſeems very ConjeQurable, That the Of- 
fice of an Adminiſtrator, as now practicable with us, had its Orgi- 
nation from that light which the Civil Law illuſtrated the World 


Inteſtate. The Common and the Civil Law make different Con- 


with: For albeit the Law with us for appointing of an Admini- (a) Weſtm.s. An. 


ſtration in caſe of Inteſtation, be very ancient, (a) yet its not im- 
but that the Concrediting this Truſt with the Biſhops,and 


Ed. 3 
as under them exerciſe Eccleſiaſtical Juriſdiction, did original- 


1. c. 19. 31 & 
e. 11. 


o 


ly take its hint from that Conſtitution of Leo the Emperor, (5) (b) L. 28. nulli 


r- the Biſhops of the reſpective Dioceſſes wherein any per; 1; de 
ſons did bequeath for or towards the Redemption of Canine, & Cleric: 


were to ſee it performed 2 in caſe none other were to 
a the ; 


. . 
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CHAP. XII. 


Of the Kieran Highs, excluſively to the Hein, 
any others. 
ws | 
1. The PEE” diviſions and diftintions of ſuch thing a come 
to the Executor > and what Chattel; are. | 
2. Of ſach Chattels real, living and moveable, as accrew to 
Executor. 
3. Of ſuch Chanel real, without life and immoveable, to go 
to the Executor. 
* Chattels perſonal, living and moveable, belonging to 
be Executor. f 
| . perſonal without life and moveable pertaining to 
the Executor . 


6. Several Laws in reference to this [ ſubject, ſpecially to "ſuch | 
things as are within the Io of Executors. mY : 


LL things that come unto an Executor, may be divided 
into things poſſeſſory and actually in the Teſtator, or in- 
to things only in action, and not actually in him; and the things 
poſſeſſory may be divided into Chattels real and immoveable, or 
into Chattels ar onal and moveable. Again, the poſſeſſory Chat- 
tels real may be divided unto things . HIT things with- 
out life. Alſo the perſonal Chattels moveable may be 
divided into things living, or things inanimate and without life, | 
There are alſo comprehenſive of ſorne of theſe, Chattels grincipal, 
and Chattels acceſſory that follow the principal. So that Chattels 
are all poſſeſſions of Goods moveable and unmoveable, except 
ſach as are in the nature of a Free-hold, or parcel of it. And they 
are called real or immoveable, either becauſe they are (uch in 
their own nature; or becauſe they appertain to ſomething real by 
way of dependance, as a Box with writings of Land, the body 
of a Ward, the fruit of a Tree, or the Tree it ſelf upon the Land; 
or becauſe they iſſue out of things immoveable, and of a more real 
nature, as Leaſes for years, at Will Wardſhips, Tenants Eſtates 


by Statutes Merchant, Staple or Elegit, and Grants of the next 


Advowſon. 

2. The Chattels Real, Living and Moveable which did accrew 
to the Executor, were bh u ber. viz, Wardſhip, being a real 
Chattel in reſpect of a Tenure of Land, whereby was intended 
ſuch Wardſhip as was by Knights Service, and not ſuch wp 


cage 


— 
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cage Tenure 3 alſo a Villain for years, as by Grant for a Term 
3. The Cbattel Real without Life _—— 
ee er or 
ROW tes, or Recog- 
nizances, or in things iſſuing out of or Lands, as Rents, © 
Commons, and . at the Te- 
ſtators death, alſo Advowſons, Ti Fairs, Markets, profits of 
Leets, and the like, which the Teſtator had only for years. Allo 
the Title accrewed to the Crown upon Attainder of Felony,where 
the party held not of the King,viz. the Diem & Voftum, 
that is, power not only to the for a year,but alſo to 
brand © one an} bs Hikes by the ag, ye ll ee 
to one is Heirs yet go to the Exe- (a) No. Na. Bre- 
— not to the Heir. (4) 2 for years, determinable 38. Reg. Orig. 
upon lives, which is a Chattel, and ſhall go to the Executor 3(b) (bj 35 Af p. 
as alſo doth an Extent upon a Statute. Likewiſe, if a T ems os. 
ears grant his Term by Bequeſt or otherwiſe to A. and his Heirs : Lord ſball haus 
if A. dies, his Executors, not his Heirs ſhall have it, for it is no 1 efſed upon 
Inheritante. Or if ſuch a Termer grant a Rent out of the Land 2 ne, fl. 
to A. and his Heirs, or the Heirs Male of his body, yet ſhall it go to Ld time. 
the Executor, not to the Heir; for it being derived out of a Chat- Row. 
tel, it ſelf remains a meer Chattel, and becomes not any Inheri- 
tance. (e) Alſo, if a Rent be granted out of Land to one in Fee (e] Offic. Exec. 
ſimple, Fee-tail, for life or years, and it be not paid to him in © 5 
his life-time,the Arrear pom grak to his Executor not to his Heir. 
Or ii a man ſeized of and poſſeſſed of a ſtock of Cattel, let 
it for Years, and Covenant with the Leſſee that he pay to him and 
his Wiſe, their Heirs and Aſſigns, One hundred pound per anmmum 
during the Term; in this Caſe after the death of the Leſſor, his | 
Wiſe ſurviving him, her Executor, and not his Heir, ſhall receive 
this payment. (d) Again, if A. grant the next Preſentation of the (d) Dyer. 256. 
Church of B. unto. D. In this Caſe if D. dies, his Executor ſhall (e) Dyer. 283. 
have it as a Chattel, (e) not the Heir. Or if 4. grant a Leaſe E 6: 27. Pre 
for years of Land to D. and his Heirs, and D. dies; his Executor, f) Coke 10 17 
and not his Heirs ſhall have this Term. (f) And if A. poſſeſſed of a Littl. Sect. 740. 
Term of years of Land, grant it by Deed, or give it by Will to D. Firzh. Account. 
and his Heirs, or to P. and his Heirs trales, or deviſe it by Will 2 32 
to B. for life the Remainder to D. and his Heirs 3 in theſe Caſes D. „„ Pre 
ſhall have theſe Terms of years as Chattels, and after his death his Term: of years. 
Executor ſhall have them. 74 Alſo, if a Leſſee for life make a (g) Coke 8.95. 10. 
Leaſe far years abſolutely this in Law is a Leaſe for ſo many years, $7- Plowd. 324. 
if the Life live ſo long, and ſhall go to the Executor after his 51 —- I 
death. (5) And if one makes a Feotfment in Fee of Land, ; 


; 5 0 the 30. 1 pat. Coke 
Feoffee covenanting to do divers —_— the Feoffor, and to for» 7. 12. 
| ſeit 
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ae en ſeit Five pound to him and his Heirs, as oft as he ſhall fail perfor- 
| N Cove» mance, and the Feoffee doth fail and break his Covenant divers 
nants. ways, and the Feoffer dieth ; in this caſe his Executor, not his 
Heir, ſhall have and recover all the forfeitures that are and 
(1) E. N. B. 120 unpaid. (1) Alſo if any Goods or Chattels be to any 
Fit. 2. Coven. 17. Heads of Bodies Politick and their Succeſſors, their Ex ors, and 
(i) Sheph. Epit. not their Succeſſors, ſhall have them. (i) In like manner, if a Leaſe 
chap 155-f0.983. for years be made to a Biſhop and his Succeſſors, and he die, his 
(%k)New Term! of Enecutor, not bis Succeſſor, is to have it. (I) | 
Gens.& Coke ſup. 4. Among the living Chattels Perſonal that go to the Executor, 
Lictlet. 46, may be comprehended an Apprentice for the intereſt of a 
| ' Debtor in Execution for Debt, and in a Priſoner taken Jure bells. 
Reg. Orig fol. 10. a Warren, Deer in a Park, Pigeons in a Dove-houſe, where the 
Thi intereſt fs Teſtator was but a Termer or Leſſee thereof, for then they are to 
- 3 ben. 80 to his Executor as Acceſſory Chattels following the State of 
8 ns. Ca. 295. their Principal, viz. the Pond, Warren, Park and Dove-houſe:(w ) 
& tit. Property. 38. Or if the Coneys, Pigeons, or Deer were all tame, they are then 
& 1. H. 6. cap. 5 likewiſe to go to the Executor, and not to the Heir; fo likewiſe 
(n) Oltic. Exec. are Hawks reclaimed 3 yea, it is Felony to ſteal Hawks young in 
0 5. L the Neſt ; which implies that they are Goods, and belong to the 
en) Ibid. cap. 5- Executor. (u) | 
$ - 5. Chattels Perſonal, without life and moveable, as all Houſe- 
holdſtuff, Implements and Utenſils, » Plate, Jewels, Corn, 
Pulſe, Hay, Wood felled, Wares, Merchandize, Ships, Carts Plows, 
Coaches, &c. are evident to belong to the Executor, not to the 
Heir. And generally all things ſowed, and not ariſing from the 
Earth without manuring, go to the Executors; and ſuch 
| things as grow of themſclves to the Heir; therefore Corn in the 
por = _—_ De. field growing or ſtanding ſhall go to the Executor. (e) But Graſs 
vile, fol. 99. growing and Fruit on the Trees to the Heir. Alſo Hops, though 
Hops. not ſowen, if planted 3 likewiſe Hemp and Saffron do, like Com 
growing, pertain to the Executor. Alſo after Corn reaped, 
and before the Tythes ſet out, the Inheritor of the Tythes dying, 
Hebes ſet our. his Executor, and not his Heir, ſeems to have the beſt right to the 
{) Offic. Ex. ubi. Tytheafter ſet out. () Alſo things above ground in Gardens, as 
ſupra. _ Mellons of all kind, and the like, go to the Executor, not to the 
Garden fruit. Heir ; as alſo all other things as have ſuch a yearly ſetting or ma- 
(0% Ibid. nurance, as fevers them in intereſt from the ſoil, (q) Alſo the 
Writings andE Writings and Evidences that concern not the Inheritance, but only 
vidences touching Leaſes, Terms, Goods, Chattels, or Debts, pertain to the Execu- 
ate. tor. If one that holdeth Land for the Life of A. B. ſow the Land, 
Corn landing and A. B. happen to die ere it be ripe and cut, and he that ſo 
ho!deth the Land happen to die alſo before it be ripe, the Execu- 
| tor ol the Tenant ſhall have the Corn. Aud if the Tenant in Tail 


ſow 
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ſo the Land he doth. ſo hold, and die ere it be cut, the Execu> 
tor, not he in Reverſion, not the Heir, nor the Iſſue in Tail ſhall 
haveit. And if 4, make a Feoffment of Land to B. 'excepting Tree. 
the Trees thereon, which he afterwards grants to B. for years, 
in this Caſe the Trees are in the nature of a Chattel, and if B. dies 
his Executor ſhall enjoy them. (r) Or if A. ſeiſed in Fee of Lands (r) Coke 4. 63, 
whereon Trees grow, fell theſe Trees to B. who then dies before 
they be felled 3 in this Caſe the Executor or Adminiſtrator of B.- 
hall have them, and may ſell or cut them down. (/) Laſtly (c Coke 11. 50. 

The Executor, without contradiction of the Heir, may in any con- & Perk. Sect. 58. 
venient time after the Teſtator's death, enter into the houſe de- | 
ſcended to the Heir for the removing and taking away of the (t) 21 H. 6. 30. 
Goods, ſo as the door be or at leaſt the key be in the door 3 H eber Goods 
(a) but de cannot juſtifie the breaking open of the door of any 2e, , . „ 
Chamber to take thence : But it the Goods be not re- 7 bY 


ed. H. 7. 
moved in convenient time, the Heir may diſtrain them as Daw» 26. Vid. L. b. In. 


wage Feſam. ' | tr. 640. 
. If a Leaſe for years be made to a Biſhop and his Succeſſors, 


a Preſentment which doth happen during the Term, though he 
do not Preſent, yet he ſhall have it. ( 1t a Parſon, Vicar, Ma- (w) FN. B.z4. a. 
ter of an Hoſpital, or any Body Politick,be poſſeſſed of any Goods B. Perk. Se d. 97. 
or Chattels in their own right, and die, they ſhall go to their Exe- Bodies Politick, 
cutors or Adminiſtrators, not to their Succeſſors. (x) If a Leaſe be 
made for years, or the next Advowſon of a Church, or Covenant (x) Co 4. 65. 
for payment of money, or the like, be granted, or an Obligation — he 
made to one and to his Heirs: In all theſe'Caſes he hath this as a f 
Chattel and ic ſhall go to his Executor, and not to his Heir: So if 
any ſuch thing be ganted to one and his Succeſſors, his Executor 
ſhall have it: And if the Heir or Succeſſor get the Deed, the Exe- 
cutor may recover it from thern. (y) If one hath a Box, or Cheſt, () LI 1 
or Trunk full of Writings at his death, and the ſame is open, not 14H. 4.24 54 i. 
ſealed or locked, this ſhall go 2s Goods to his Executor: But if it 8:37. F. N Hs. 
were ſealed or locked, as incident to the Writings, it would be the Proe. Oblig. 18. 
Heirs whoſe the Writings be. (z) If a man hath « Term, and 40 cy 5. 
deviſeth the ſame to one, and the Heirs of his Body, his Heir ſhall j»gr. Broo. Execu- 
not have it, but it ſhall go to his Executors, becauſe a Term which rors.97 145 Firzh. 
is but a Chattel, cannot be entailed. Vid. 28 Ekz. Peacock's Caſe Execur. 111. 
and 21 El; ns and Mill's Caſe,adjudged acc. in like manner, 2) *3.E4- + 7: 
if a Deviſc be made of Land to one and the Heirs of his Body, for * 
Five 1 leaſe for years, and his Executors 
ſhall have its for an Executor ſhall have all Leaſes for years: And Co. 10. 87. 


R 2 | although 
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although the Heir, and not the Executor, ſhall have the Writings 
which concern the Inheritance, yet the Executor, and not the Heir, 
ſhall have the Cheſt wherein ſuch Writings are, if the Cheſt were 


18 E4. 4 3.41 Ed notlock'd3 butif lock'd, then the Heir ſhall al have the Chet, 
22.14 H 4. .6 as aforeſaid. So that it 7 the That an Execu- 
Koll. Abr. tit. tor or Adminiſtrator, by virtue of his or Admini- 


— 


Exccur. lit. b. ſtration ſhall have all the Cbartel: Real and Perſonal, which be- 


— 


(1) 11 H. 4. 20. 
Noy's Maximes 7 


Co. on Lir. 


79. 


er. 130. 24.183. 
thr Exec. 143- 


Dy er. 5 37.283. 


(>) Co. 9. 
(3) Golds 


Fei 6+, 


5 


longed to the Teſtator or the deceaſed in his own right, as well 


he had in Action, or in right of Action, as theſe he had in 
actual Poſſeſson : And therefore he ſhall have the Leaſes for years 
of Land, Rents, Commons, alſo Grants of next Advowſons, Pre- 
ſentations, Corn growing and cut, Trees and Graſs cut and ſever- 
ed; all rights of Executions upon Judgments, Statutes, Obli 
tions, and cauſes of Action; alſo all other things that fe of 
Nature of Chatcels, therefore he ſhall have the Relief, or an Ad- 
wvowſon that is fallen : Notwithſtanding both which laſt, as to the- 
one, the King, and not the Executor or Adminiſtrator of a Bi- 
ſhop thall Preſent, where a Biſhop dies intitled to Preſent by the 
Vacation of a Church : And as to the other, it is faid,the Heir, 
and not the Executor or Adminiſtrator ſhall have the Relief, if 
the deceaſed Lord of the Sei had a greater Eſtate therein 
than for Lives or Years: But (and not the Heir ) ſhall have 
the Fines aſſeſſed upon the Tenants in the Lords life-time. Alſo 
they ſhall have the Arrearages of Rent reſerved, as in the nature of a 
Cbattel; as alſo the Arrearges of Rents-charge iſſuing out of Lands 
that were due to the Teſtator: Likewiſc the Executor or Admi- 
niſtrator, and not the Succeſſor of a Parſon, ſhall have ſuch Ar- 
rearges of an Annuity in Fee due tohim in right of his Church, as 
were behind at the time of his Death: Alſo the Executors, and 
not the Heirs of a Leſſor, ſhall have the Rents of Chattel-Leaſes 3 
albeit the Leſſee covenanted to pay it to him, his Heirs and Aſſi 
or to him and his Heirs : Or if a Feoffment in Fee J 
made to one, excepting the Trees growing thereon, which are af- 
ter granted to the Feoffee of the Land for a Term of years: In 
this caſe the Executor or Adminiſtrator of the Feoſſee ſhall have 
the Trees in the nature of a Chattel : Alſo they ſhall have that next 
Preſentation to a Church, which their deceaſed had at the time of 
his death 3 and all Charters, Writings and Evidences that concern 


the Chattel Eſtate, but not ſuch as concern the Inheritance, nor 


ſuch as relate to matters of Truſt, or to things Perſonal concern- 
ing Offices of Truſt, (1) For Offices in Truſt and Perſonal,ſhall * 
not go to the Executors or Adminiſtrators. (2) But an intereſt in 
an Avoidance of a Church, is in the nature of a Chattel,and ſhall 
go to the Executors, and may be releaſed by them. (3) But if a 
Recognizarice be entred and acknowledged to the Chamberlain of 


Londom, 
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London, and his Succeſſors, by Cuſtom of Orphenege money, 
this Recognizence, when he dieth, tall go whe Chamberlain's 

Succeſſors, and not to his Executors or Adminiſtrators. (4) And () Co. 4. 65. 
as for an Advowſon, it is an intereſt: But the grant of a next 
Amoidence, is an intereſt which will go to the Executors, as afore- i 
faid. (5) And the Executors of a Biſhop, Dean, Parſon, Vicar, (5) Goldsb. ubi 
c. ſhall have ſuch Obligatious as are made to them and their ſupra. 


bl 


Succeſſors. (6) Dy, e 0 | (6) Hob. 64. 
If a man be poſſeſſed of a Term of years and he Deviſe it to 
another and his Heirs, or his Heirs males: this Deviſe the Exe- 


By this L | gots 
cutors or Adminiſtrators, not the 1 Deviſee, ſhall have * 


his Heir ſhall take, at leaſt ſo long as he hath any Heirs of his body. 
And yet if one poſſeſſed of a Term of years, Deviſe it to A. B. 
and after kis death, That the Heir of 4; B. ſhall have it: By this 
Deviſe A. B. ſhall have ſo many years of the Term as he ſhall live, 
the of A.B.and the Executor of that Heir ſhall have the 


a Deviſe of Land be made to _ Gree, 2 


of 50g. 


; 
; 
4 
E 
q 
: 
: 


his long 

the term of years ſhall end. And in this caſe + 
the Executor or Adminiſtrator, not the Heirs Males of C. D. ſhall 
have it after his death. (9) 


Although Trees ſtanding and on Fee-ſimple Land, and ( Co. 193.477 
not — from the pa. do X Heir together with the Yer. n 
| Land; yet if ſuch Trees be fold 


them down. (10) Otherwiſe, if after he purchaſe the Landal. . gy 
whereon they grown in which Caſe his Heir, and not his Exe 


ſow the Land, whereof he hath an Eftate in 
Fee-tail, for Life, or a certain Term of years in ri 
ere be ripe. In this Caſe, the Hi 
| or Adminiſtrator, and not the Wife, ſhall have 
the Corn: So if one that holdeth Land for the life of another, ſow 
that Land with Corn, and he for whoſc life he holds die (and the | 
Tenant alſo) ere it be ripe or cut, the Tenants Executor or Ad- Ws 
miniſtrator ſhall have it. The cafe is the ſame with a Tenant in 
Tail, ot in Dower, who ſow the Land they fo hold, 1 
t 
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the Corn be ripe; in ſuch Caſe the Executor or Admin iſtrator, 
not the Iſſue in Tail, nor the Heir, nor he in ſhall 
have the Corn, as aforeſaid. Alſo if the Husband make a Feoff- 
ment in Fee to the uſe of himſelf for liſe, and after of his Wife, and 
he ſow the Land, and after die ere the Corn be cut, his Executors 
or Adminiſtrators, and not his Wife, ſhall have it: 
is, in caſe of a Feoffment, to the uſe of the Husband 
together in Fee, or for Life; in w Wi 

urn the Executor or Adminiſtrator of the Husband that ſowed 

K d 35, Land, ſhall have the Corn, in caſe he dies before i 

Perk. Seck. 59. Tenant in Dower, made a Leaſe for years, rendring 

e 
3 it was t his $, not the W 

22 the Rent. (1a) „ | | 

oe If A. ſow the Land, and convey it to B. for life, the 

to C. for life; if B. die before the Land be reaped, C. a 
Executors of B. ſhall have the Corn : And if they both 

Gus 112 A. (hall have it, and neither of their Executors. (13) 


; 
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CHAP. XIV. 
Of che Heirs rights excluſively to the Executors. 


1. Of things Perſonal that go the Heir, not to the Executor. 
2. Of things Real that belong to the Heir, not to the Execu- 
tor 


tor. 
3. Law Caſes towching this ſubject. 


1 the Heir, not to the Executor, do belong Fiſhes in a 
Pond, Coneys in a Warren, Deer in a Park, and Pidgeons 
in a Dove houſe, where the Teſtator had the Inheritance in the 
Pond, Warren, Park or Dove-houſe ; for ſuch are not Chattels at 
all in that Caſe, not to go to the Executor, but to the Heir together 
2 — Rep. with the Inheritance. (a) Alſo Graſs growing for Hay, and Trees 
(b) Perk. tit. wing or ſtanding (except as in the laſt precedent Chapter)and 
Deviſe, fol. 99. the Fruit thereon, go to the Heir, not the Executor. (5). Allo 
(e) Coke Rep. Glaſs, whether by nails or otherwiſe affixed to the windows, either 
po inc by the Lord or che Leſſee, deſcends not to the Executor,but the 
fin. fol. 63, 64. Heir, as bei made parcel of the Frechold or Inheritance of the 
(d) Coke 4. 63. Mo 0 tif there be Glaſs from the Windows, or Wainſcot 
or 


21 H. 7.26. , more than are uſed, that are not hangi he ol 
1 go to the Executor. (d) As to the Heirs rights, the Law is 
Caſe 5 the ſame as to Wainſcot, if affixed or faſtned to the Houſe) (e) 

yet 
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yet by the Civil Law ſuch chings as are in the houſe more for Or- ; 
nament than Structure, i not to the houſe. (T) Nor is it (0 Nebuff & 
material whether the Wainſcot be faſtned by great or little nails, F. d Veh. Ben 
by skrews or irons thruſt through, or by - or means; In the latter end of 
for it (afficeth to make it parcel of the Freehold, and conſequently Hen. VII, 
to go to the Heir,not to the Executor, if it be any way affixed or , . Executer 
faſined to any part of the houſe. The Law is alſo the fame con- s, fg . 
_— —— — the ground by mor- middle of # Reom, 
ter or ſtone, as Tables, Dormants, Leads, Mangers, Milſtones, An- and no: fixed to any 
vils, Doors, Keys, Glaſs-windows, and the like; for none of theſe , war as) 
be Chattels, but E of the Freehold, and therefore belong ta 7, Lafer * 
the Heir, not to the Executor. (g) Allo Writings and: Evidences ec) Kelways Rep. 
that concern the Inheritance, do pertain to the Heir; alſo the fol. 88. nu: 2. & T 
Boxes and Cheſts wherein the Writings and Evidences of Inheri- abridg dez Cafes. 
tance are kept, and uſually have ever been imploy'd only for that ur. _ 
ſervice, ſhall go to the Heir, not to the Executor whether ſealed ubi {, Or 
or not ſeated. Jock'd or not lock'd. (6) Allo in ſome Caſes Corn (ij ONT EL e 
in the ground ſhall go to the Heir, not to the Executo; for if Js asg: & 
Leſſee certain ſow the Land a little before the end of his f, 6.26. & 18 
Term, and the Term end before it be cut 3 in this Caſe he that is ;, Q 
to have the Land, not the Executor of the Leſſee for years, ſhall 
have the Corn, (i) And if one be ſeized of Land in Fee, and there- (i) Dyer. 316. & 
of make a Leaſe for years, paying Rent at Micheelmas, or within D. & Stud. 35. & 
ten days next after, and Nay po" Aramis to die within the term Ferk. Se 59. 
after Michaelmas and before the ten days expired; in this Caſe 
the Heir of the Leſſor, and not his Executor, ſhall have the laſt 
half years Rent due at Michaelmas (&) Laſtly, Things under (k) Hill.) Jac. 
ound, whether in Gardens or elſewhere, as Carrets, Parſnips, B. R. per curiam. 
T , Skerrets, and other ſuch like things under ground, ſhall 
go to the Heir, not to the Executor. (1) Offic, Ex. cap. 
2, Where a Rent is reſerved upon a Leaſe for years, there it 5- 
ſhall not go to the Executor, but to the Heir with the Reverſion, 
other than the arrearages of ſuch Rent as were behind at the time 
of the Teſtator*s death; for ſuch belong to the Executor, not to the 
Heir. () If A. mortgage the Inheritance of Land to B. (m) Sta. 32. H. 8. 
Condition of Redemption by payment of One hundred to A. 37-& Coke. 
B. his Heir or Executor, and B. dies, the Deeds being delivered © 
into his hands; in this caſe the Heir, not the Executor ſhall have 
the Deeds: For though the money may be paid to the Executor, 
yet in the mean time the Land deſcends to the Heir; nor is there 
any debt to the Executor, becauſe it is in the Election of 4. whe- 
ther he will pay or not. But if on the other ſide, the Land had been 
fold for One hundred pound not paid to A but a Condition, that 
if not paid to him, his Heir or Executor by ſuch a day; then to re- 
enter, and A, dieth; in this caſe there is. a debt to his Execu- 
r, 
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(n) Offic. Ex. 
ubi ſupta. 


(o) Littl. Inſt. l. 3. 


c. 5. Sect 339. 


(p) Ibid. 


tor, and no Land deſcended to the Heir of 4. yet ſhall the Heir 
have the Deeds, becauſe there is a Condition deſcended to him- 
(») But if a Feoffee in Mortgage, before the day of payment 
which ſhould be made-to him, make his Executors, and die, and 
his Heir entreth into the Land as he ought; in this caſe the 
Feoffor ought to pay the money at the day appointed to the Exccu- 
tors, and not to the Heir of the Feoffee: (o) Unleſs the Condi- 
tion were, That the Feoffor pay to the Feoffee, or to his Heirs, ſuch 
a ſum of money at ſuch a day, then it ought to be paid to his 
Heir. (p) Alſo where the Teſtator recovereth Land and Dama 


or a Deed and Damages, and dies before Execution, the Heir ſhall 


43 E. 3.2. 10 E. have Execution for the Land or Deed, and the Executor for the 


4. 556. 
Fitz. Exec. 53. 
84.117, 


(q} Perk. tit. 
Deviſe, fol. 104, 
105. & Brook, 
Abridg. tit. De- 
viſe 1, nu.g. 

(r) Ibid. 

(C) Kelways. 
Rep. fol. 107, 
108. nu. 25. 


of the Deed, then of * 


Damages; but until the Heir ſue a Scire Facias, the Executor can- 
not ſue Execution for the Damages 3 for Execution muſt be fuſ 
Allo, if Executors keep in 
their own hands for the (| one, two or three years Lands 
deviſed by Will to be fold for any purpoſe, converting in the 
mean time the profits thereof to their own proper uſe, the Heir of 
the Teſtator may enter to the Lands, and put out the Executors, 
(J) unleſs the money for the Land to be ſold,be to be diſtributed 
in Pios uſus , (r) becauſe in this caſe the Frank-tenement, after 
the Teſtators death, is in the Executors, not in the Heir: (/) for 
w_ reaſon the Heir cannot enter in this caſe, as he might in the 
ormer, 
3. In an Action of Debt brought againſi the Executors, they 
were at Iſſue if Aſſets were in their hands or not; aud the Jury 
found by a Special Verdict, That the Teſtator was ſeized of a 


Houſe in Fee, and made a Leaſe thereof, and of certain Imple- 


fr ) Hill. 20 Eliz. 
Dyer 36 T. vid. 
Pio. Com. 114. 
& 259. acc. 

(u) Dyer's Read. 
in Stat f Wills, 
SeR. 3. f. 4. 


(:) 10 Co. 1 29. 


ments of Houſhold in it for years, rendring Rent to him, his 
Heirs and Aſſigns 3 and found that the Executors after the death 
of the Teſtator, continually received the Rent, and prayed ad- 
vice of the Court. if the ſame were Aſſets in the Executors hands? 
And the Opinion of the Court was, That it was not Aſſets; for 
that the whole Rent was to go with the Land in Reverſion, as 
mags digne and ſo did belong to the Heir, not the Executors. (f) 
man willeth,” that after twenty years after the death of the 
Deviſor, J. S. (hall have the Land in Fee; the Heir of the Devi- 
—_ ve the Land during the Term, and not the Execu- 
tor, ( a 

A Leaſe is made the firſt day of October, for ten years from 
Michaelmas laſt, paying Twenty pound at the Feaſt of St. Michael, 
or within a month after : If in this caſe the Leſſor die between 
the Feaſt and the end of the month, the Heir, and not the Execu- 
tors, (hall have this Rent. (1) 


A 
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A Term of years granted by Deed to A. if he live ſo long, and 
if he die within the Term, then to remain to B. is a void Remain- 
der 3 but by Will it is otherwiſe: And yet if B. dye, living A. 
it ſcerns the Executor of B. ſhall not have it : For it is but a meer 
poſſibility and caſualty, and no intereſt. (2) 12 (2) Bulſtr. 2. 192 

If a Leſſce for years certain, ſow the Land fo ſhort a time be- Co. 1. 25. 
fore Harveſt, and before the end of the Term, that according to the 
courſe of Husbandry, the Corn cannot be ripe and cut the 
Term expires; in this caſe the Heir, or he to whom the Land 
comes, and not the Leſſee s Executor or Adminiſtrator, in caſe the 
Leſſee die ere the Corn be ſhall have it for the Leſſee him- 
ſelf could not have reap'd it if he had lived. (3) * 

There is a wide difference between the right of the Heir and the Perk. Sect. 59. 
Executor, as to moneys conditionally pa to the Vendor or 
Vendee, upon the Conveyance of Land : For if it be upon con- 
dition of payment to the Vendor, his Heirs or Aſſigns, and he dies 
before the time of payment, the money ſhall go to his Executors : 
But if it be payable to the Vendee, his Heirs or Aſſigns, and he die . 
before the time of payment, it ſhall go to his Heir. (4) (4) Co.l.3. fo. go, 

In Treſpaſt for entring his Cloſe, and taking his Fiſh out of his 9'- vid, Lit. to. 
Fiſh- with Nets. The Defendant pleaded, That before yer. 3 
the Treſpaſs, 4. was ſeiſed of the Clole and Pond, and put the Com. 291. 
Fiſhes in it, and made him his Executor, by virtue whereof he 
took the Fiſh : And it was held, That they were ſuch Chartels 
—_— as that the Heir, and not the Executor ſhould have 
them, 5 - , ; 


— 
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CHAP. XV. 


Of things which go neither to che Heir, nor Executor, 
and in what Caſes. 


1. Bona Paraphemalis,- what : They go neither to ble Hairgur 
— pants . 7 * B 

2. 1bings in Joynt-1 enancy go to neit t 2 4 

3. 1, willed by the Teſtator to he ſold for certain uſes go to 


neither of them. | 
4. The Goods . bs Teſtator, left ly bis Inteſt ate Executor, go to 
neitber of t 0 
3. A Leaſe ſimply for three lives, goes neither to the Heir nor 
Executor. 1 
6. Landi, Goods or Chattels belonging to 4 Colledge, Hoſpital, 


or other Societies, or Bodies Politick, are of like nature. 


7. 4 Caſe of Remark in Law, touching Bona Paraphernalia. 


1. Y the Civil Law, Bona Parapbernalia ſunt que mulier ultra 
dotem adfert ; it is a word borrowed from the Greek, ex 

| meg & e viz. preter & Des: The uſe and occupation where- 
62) Mynſing. In- of, though in a peculiar ſenſe belonging to the Wie; yet not in 
ſtir. 97. Ile. ſuch a ſeparate way, but that the Husband, during his life, and by 
95 E tak any act executed in his like · time, may diſpoſe thereof, or with- 
Dor. out his Wife's ſpecial Mandate, may commence any Action, or 
What Parapherna- ſue for the ſame 3 (a) But in a proper ſenſe, they are ſuch things as 
lia are, vid. Alex. are peculiar to the Wife, as ſuitable to her condition, and neceſ- 
— 8 a Col 6. ſary or convenient for her uſe in her Husband's Family. () And 
Leal. nec. obltat. therefore we are not under that notion of Bona Parapbernalia, even 
& lib. 2. Conſ. 6.3 by Common Law to underſtand the Wife's Apparel, with her 
Col-ult. - 66. Bed, Jewels and Ornaments for her Perſon, but her convenient Ap- 
| (6) * N. pare), and only ſuch as is agreeable to 2 which ſhall 
4575 II. 6. 28. & go to the Wife only, as other goods do, to the Executor; (c) For 
Broo. Execut. 19. * Wife after her Husband's death, ſhall have the A ne- 
e) 12 H. 7.23 & ceſſary for her, and not her Husband's Executors. (4) Where men- 
| if) _ g * tion is made hereof at the Common Law, it is there called Bona 
g — Fg Parapbonalia; (e) and the Wives Apparel, called Bona Parapbonalia. 
ay L. hac. lege. (.) Thel Goods, ſo called, belonging to the Wife, deſcend not by 
& |, fin. Cod. de the Civil Law, either to the Heir or Executor, (g) nor are they by 
oo Con. ſuper that Law ſubject unto payment tothe Husband's debts. (5) But as 
(h) L. ob Mari- in things meerly in A, and whereof the Wife was not pol- 


torum. Cod. ne. ſeſſed during the Coverture, ſhe may (as is ſuppoſed) make a De- 
Us pro Marito. | v 


— 


Part II. Of Executors and Adminiſtrators. i. 


— pe C. 5. Co. 4. C. Bro. 
not 1 them away je 13. Fitz. 


40. 12 H. 5. 


her Husband may 


* 3 Perk. Sect. 
tall go neither to the 1. Roll Abrid 
Jayne-T, ne 


by , t k) Noll. ibid. 4 
e 


) 


. If one have a Leaſe ſimply. for three Lives, to him and his 
Ae thisis no Chattel, and therefore ſhall not go to his Exe- 
cutor, if he die ſeiſed thereof; and it is no Land, therefore ſhall 
not go to his Heir: But in this caſe it ſhall go to him who firſt 
after the Teſtators death enters, and claims it as an Occupant, if 
no t thereof were made in the life-time of the Leſſee: But 
a Leaſe for years determinable upon lives, is a, Chattel, and ſhall 
go to the Executors. (y) But for a Leaſe for. the life or lives of (o) 37 Al p. 11. 
others, is neither a Chattel, nor an Eſtate of Inheritance, and ſo 
not within the Statute of Wills; atherwiſe it is of a Leaſe for 
years determinable upon a life or lives, as aforeſaid. - | 


6. The Lands, Tenements, Goods and Chattels belonging. to 
; cr 


\ 


, FTP N + os "= : , 
5 ? INE * 3 r * 8 
{4 * 
. 
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or Body Politik, in the eſſion of any Mayor aw — 


g) Co. 4 65. 
Per k. Sect. 58. 


Trin. 8. Car. B. R. 


Rot. 1331. Lord 
Haſtings verſ. Sir. 
Archibald 


ty, Dean and Chapter, on, Vicar, Maſter or Head, go not 


upon either of their deaths to the Heir or Executor, but to their 
Succeſſors; yet when either of theſe, having Goods, or Chattels in 
his own right, dies, they go to his Executor or Adminiſtrator, 
and not to his 1 5 l 

7. Ntion ſur Trover & Con verſion: Lord Haſtings as Admini- 
ſtrator of Serjeant Davies for divers Jewels. Upon . 
pleaded the Jury found, for part Not guilty 3 for other Jewels, Guif- 


— 6% J * And for 63 great, and 65 ſmall Pearls, and a Diamond chain, 
4. . 


the Caſe at large, 


ty to my Daughter E. Lady Haſtings,to deliver 


they found a Special Verdict, That D. being poſſeſs d thereof devi- 
ſed the uſe and occupation of all his Plate, Hangings and Jewels to 
Dame E. his Wife, during her Widowhood ſhe giving good Securi- 
155 the ſame 
to my [aid Daughter Lat the day of ber Death,or ſecond Marriage, 


| which ſhould firſt baypen.That the Adminiſtration of the Goods of 


D. was cotnmitted to the Plaintiff. That the ſaid E. the Wife of D. 
was the Daughter of the Lord Audley, Earl of Caſtle- ba ven, and 
that ſhe in the life of D. uſed the faid Et ut ornamenta cor- 
porss ſui, uſually were them. That afterwards the faid E. married 
with the Defendant, and that he converted thoſe Jewels, Cc. 
Berkley and Jones for the Defendant, That ſhe being the Daugh- 
tet of a Nobleman, and'permitted to uſe them frequently, Ur or- 
naments corporis ſui, and they being convenient for her ede 
ſnould have them as her Parapbernalia, and that againſt her Hus- 


bands Executors, there being no Debts to be paid, that the Hns- 


band could not deviſe them from her, but inſtantly by his deaths 

(the poſlethon thereof being in the Wife's Cuſtody ) the Prope 
veſts. in her > That it appears by Lynmsod, That the wife againſt 
her husband's Will, hath ſuch an intereſt in Goods which are her 
P alia, that the husband hath nothing to do with: them; 
but ſhe may make a Will of them in her husbands hſe- time, and 
may diſpoſe of them in vita Mariti, vito Marito: But they faid 
That is not allowable in our, Law, That ſhe ſhould di ol them 
in her husband's life-time, but when the husband doth not diſpoſe 
of them they are inſtantly veſted in the Wiſe: And although the 
husband may make a Gift of them in his life-time, yet he cannot 
make a Will of them, to diſpoſe, ce. The King may give the 
Jewels of his Crown by Letters Patents, but he cannot by his Te- 
fament diſpoſe of them. And Jones faid, That by the Civil Law, 
as the Condition to tie her from Marriage, fo the Limitation to 
have theſe Jewels during her Widowhood, is void, becauſe ſhe is 
abſolutely poſſeſſed of them. But Richardſon Chief „ and 
Eroke Juſtice, This is a Will, and ſhe may not take them, but 
according to the Will: but if the husband had not made a Will, 
} | but 


" 
** N 
+. 
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but had left them to the diſpolition of the Law, and the Queſtion 
had been betwixt the Executor or Adminiſtrator, and the Wife; 
where there be not any Debts or Legacies to be paid, or where 
there be Aſſets ( beſides thoſe Jewels) to pay them all, there perad- 
venture the Law wilt allow her to take and enjoy them as her Para- 


bernalia: But where the husband hath made a Will, and limited 


w (he ſhall have them, ſhe ought to take them as the husband 
appointed, and his Will is as good and as well to be perſormed. as 
his Gift in his life time: And the husband's pexmiflion for the 
wite to wear them, is not à Giſt of them to her, either in Deed 
or in Law; for the husband cannot give ought to his wife, they 
being both but one perſon in Law. And a man who hath a thing 
Real, or Chatte} Perſonal” in anothers right, although he may 

ive, yet he cannot Deviſe it 3 as in Bracebridge's Cale, Plow. 192. 
80 an Executor makes a Gift of Goods, which he hath as 
Executor, it is a good Gift , but a Deviſe of them-is not Good, 
becauſe he hath them in aner droit: But of all Chattels-Perſonal, 
although the wife had them before Marriage, the abſolute proper- 
ty byt GS e ee 7g YE be AP 
in his. life, or diſpoſe of them by his Will: So ob thele Goods 
which are termed Paraphernalia, the abſolute property is in the 
husband and therefore he may. well deviſe them, r. And the 
Goods which ſhe claims as Farapbernalia, are not given to the Wife, 
but thoſe whichare of neceſſity and conveniency for her: And when 
the husband leaves her what is for her neceſſity viz. Neceſſary 
Apparel; he may well make a Diſpoſition of the reſidue by his 
Will: And for that purpoſe was cited 19 Hem, 6. 14. And where 
the Civil Law faith, That ſhe may make a Will in the lite of her 


husband of her Parapbernalia, yet the Commen Law (whereby we 


1 And that the intereſt, 
and property of 

are in the husband, and he may deviſe them to his Wife, and that 
ſhe (hall take them by the Deviſe;a 33 H. 6, 35 where he 
deviſed to his wife her Era ths king ofchem 


the husbaud having expreſly diſpoſed of them by his Will, ſhe may 
not agai his. Wil take them, without the Adminiſtratots aſſent 


the Jewels, but only of the uſe and occupation thereof. during,” e, Binden, 


r 


uch Goods as are called Paraphernalie, 


t to take on n perty and (1) 1 Elz. 
r in husband, Der 


Widowhood. Aud it was adjudged for the Plaintiff. OO OY 


CHA R. 
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CEP; VE 


2: e ay and Authority. 
. x.4::01.:12, 2+ In point of Intereſt and Po | 
Their ning? * af Plaimiffs or . in 
| 72 : e 


4. Caſes in Law perinent tothe premiſes. 


1. I Here there are more Executors than one, or Joynt-Exe- 

cutors to the fame Teſtator, one of them cannot give 

nor releaſe his intereſt to the other; or if he doth, it is void; and 

he who fo relcaſeth, ſhall ſtill have as much intereſt as he to whom 

992 E. 4 12.14 he releaſed, becauſe each had the whole before. (4) Thereſote if 

: n H 6.22 22 one Executor releaſe but his part of a Debt, it hath been held that 

the whole is diſcharged. But if one Executor alone ſell Goods of 

the Teſtator, he alone may maintain an Action of Debt for the mo- 

(b) 38. E. 3. f. 9. ney. (6) So if Goods be taken out of the poſſeſſion of one Exe- 

cutor, he alone may maintain an Action for the ſame, and that 

(e) Offic. Ex. c. 9. without naming himſe)f Executor. (c) Alio, one Executor not 

joyning in Suit with another, ma any time before Judgment releaſe, 

— — he cannot, becauſe then it is altered in nature, 

and turn d into rem Fudicatam. And though many Executors to 

one and the ſame Teftator make but one Executor, yet the deva- 

ſtation, waſte, or — one ſhall not charge the reſt, nor 

(4) Book H. make their Goods liable recompence 3 (d) but himſelf ſhall 

tries, and ſo heid anſwer for it with his own Goods, yet no further than the value 

Lib. Ens. f. 32. Of the Teſtator's Goods ſo waſted or miſadminiſtred. And alhough 
& Kelw. Rep. fo. many Co-Executors are regularly but as one, in the - x of t 

23. & 11 H. 6.38. Law; inſomuch, that where there ate ſeveral Joynt-Executors, 

& 24 Eliz, = the Act, Poſſeſſion, Payment, Delivery, Sale, Gift, Releaſe, 

Roz 3 34. Plea and Aſſent of any one of them, is for the moſt part the ſame 

El. Pal. 36. Eliz. Of them all; yet whether it be ſo incaſe of divers Adminiſtrators 

is a Queſtion : For t moſt are of Opinion, That ſome or one 

(1) Golds b. 141. of them may, without the other, ſell Goods, releaſe Debts, Plead 

(2) Crompt. to Actions, and the like; (1) yet this is doubted by others, in 

45-+H.7.4 regard they all have but one entire Authority wherein they ought 

to joyn in what they do. (2) 

2. It one of the Executors where there be two or more, grant 

his part of the Teſtator's Goods, all paſſeth, and nothing is left to 

the other 3 for that each hath the whole, and there be uo parts or 

e { moyeties 
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moyeties between Executors : Thus, if an Horſe come to four Exe - Two have 4 Loe 
cutors, each hath a Horſe, and yet all four have but one. Alo ear, 22 
though a Leaſe for one thouland years, of one thouſand Acres — Sy 
Land come to two Executors or more, no partition or diviſion 17 fh, lin the 
can be made between them, becauſe it is not them as be- other ; for each 
tween joynt-Leſſces of Land, where each hath but a moiety in in- % an excire 
tereſt, though poſſeſſion of and through the whole, but among 292%” '» 4i/poſe the 
Executors each hath the whole; and therefore i ho gran his poſeſid in views if 
part, he grants the whole; yet One Executor may ile or rant the Teſt ator. _ 
_ EE Ee ee her Ls 
And this way e a moiety for in third per- b. 4. 
ſon intruſted for . but one Executor cannot make a Lealeto Nai ei. 
the other of any part, becauſe he had the whole beſore; nor can Exec lic. 
one of them ſue the other as Executor, unleſs che Teſtator deviſe - 
to one of his Execators all his Goods, after ſuch Debts and Le- 
gacies paid and ſatisfied 3 for in ſuch caſe, after ſatisfaction there- 
of, that Executor may take the remainder of the Goods, and 
maintain an Action of Treſpaſs againſt the other, if he take them 
from him, and conſequently an Action of Detinue, if he keep or 
detain them; but this he may do, not as Executor, but as Le- 
gatee. So that regularly one Executor cannot fue another of his 
Co-Executors touching any thing relating to their Teſtators Will, 
or that is within the power, intereſt, duty or office of an Exe- 
cutor ; onlyin the caſe, where the one of them is as well the Re- 
Legatary of the . reſt of the Teſtators Goods and Chattels 
after Debts and Legacies paid, as Executor: In that cafe, if the 
other Executors with-hold or detain ſuch reſidue of the Teſtators 6027 H.8. 27. 
Eſtate, or any part thereof, from ſuch Reſiduary Legatary - Executor, 6 H. 7. 5. Plow. 
he is not without a remedy at Law againſt them for the fame, 343. Fit. Exec 6. 
(3) But if to men have a Leaſe or Term of years as Executors, al. 10. 
and the one of them grant all his right and intereſt, and all that 
appertains unto him, by virtue of the Leaſe unto 4. B. the whole 
DENIES paſſeth, becauſe every Executor hath an entire au- 
thority and intereſt ; otherwiſe in caſe of Joynt-Tenancy, 
3, PF 1 as one 
perſon, and therefore cannot p being (e) all (e) 27 H 6. 17. 
of them ent the Teſtator's perſon, and they muſt . tr CAL be 
in Suits as Plaintiffs, and by joyned as Defendents, or at leaſt ſo But. 3-9 Brook. 
many of them as have Adminiſtred ; therefore one Executor ſued * 
if he plead that there is another Executor not ſued, muſt alſo plead 
that that other hath Adminiſtred. (f) Thus Executors, though (f) 2 H.6. fol.44 
never ſo many, repreſent the "perſon of the Teſtator as one per- Bro. 13. 33 H. 6. 
fon. (g. Therefore all of them ſhall have but one Eſſoyn, neither 5 8 
before appearance mr after, becauſe their Teſtator himſelf, whoſe 8) 9 Ed 3.cap. 
perſon they repreſent, could have no more. And therefore where 
E xecutors 


— 
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Executors as Defendants have appeared, if any one of them will 
confeſs the Action, this binds and concludes the reſt; but if one 
will plead one Plea, and the other another, ſome are of opinion, 
that that ſhall be received which is beſt for the Teſtators Eſtate. 
So where they ſue, ſuch as will not proſecute ſhall be ſevered, 
ch) Offic. Ex.c. 9. and the reft without them may proceed. (5) It is evident by 
| what hath been ſaid, That two Joynt-Executars being ſued, can 
not plead two diſtinct Pleas, becauſe they both repreſent but one 
perſon, wiz. the Teſtator, who could have but one only Plea- 
(i) 37 65. zo. & (i) Yet others fay, they (hall have ſeveral Pleas, and the moſt pe- 
2H. 4 remptory ſhall be tried. (&) And if any one of the Joynt-Executors * 
(k) 8. Ed.4. 24. Plaintiffs dies, the Writ abates, though he ſo dying was for non- 
ExECUe, 31. appearance on ſummons before ſevered; and ſo it is, if one of the 
Co-Executors Defendants die. Yea, if a Creditor ſue A. B. C. 
as Executors, where only A. and B. are Executors, even there be 
the death of C. the Writ abates. Alſo if a man make three Exe- 
cutors, whereof two refuſe the Adminiſtration, yet they ſhall be 
Executors by the Will, and may Adminiſter when they pleaſe, and 
an Action ought to be in all their Names, otherwiſe the Writ 

(1) Fulb. Paral. fhall abate. (/ 


part. 2. Dialog 3. 4. Therefore if E xecutors plead, that they are not right named 

— 33” Firs & in the Writ, and that there is another Executor not named inthe 

al juſtice. 23 H. Writ, Which is living, Ce. which concerneth the Writ, () al- 

& Hill. 9 H. 9. though they may have knowledge thereof, yet Judgment ſhall be 

fol. 1. & 17. of the Teſtators own proper Goods, and not of the Goods of the 

Executors. 

Action of Debt was brought againſt three Executors, and at the 

Diſtreſs two of them appeared, op ren ee * The 

two which appeared conſeſſed the Action; w pon Judgment 

| 288 againſt them all of the Goods of the Teſtator: But be- 

fore Execution the Plaintiff died, whoſe Executors brought Scire 

Facias againſt the ſaid three other Executors : And the two which 

conſeſs d the Action made default : But he which firſt made de- 

fault appeared, and pleaded, That he was never Executor, nor 

ever 1 2 or Executor, eee _ _ 

n) 14H 7. fol. againſt him: And ] t was given againſt them whic ce 
oy & *. default, for recover) of the Goods of the deceaſed, &. (v) 


CHAP. 


— 
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CHAP. XVII. 


Of the Executors Intereſt and Poſſeſſion ; and how it 
differs from that which he hath in his own proper 


1. What moy be ſaid to be in the Executors actual Poſſeſſion, or 


' Not. b n 
2. How the Execators Intereſt in the Teftators Goods differs 
from that which he hath in bis own. | 
3. Whether an Executor may by Will bequeath the Good; be hath 
(. ors ö : 
4. Whether the Adminiſtrator of an Inteſtate Executor may in- 
termeddle with the Good: of the firſt Teft ator. 
5. How Teſt ators and Executors are Correlatives as toChattels, 
1. IN Chattels perſonal the Executor hath fuch an actual Poi- 
ſeſſion preſently upon the Teſtators death, though never ſo 
far diſtant from him, and without any laying his hands actually 
on them, as that he may maintain an Action of Treſpaſs againli 
any taking them away or ſpoiling them, he or any for him 
never came near them 3 (4) but Chattels Real, as Leales tor years, () Offic. Ex. cap. 
are not in his poſſeſſion, till himſelf, or ſome for him actually en- 10, in Prin. 
ter thereupon, (b) But a Leaſe for years of Tythes, be the Exe- (5) Perk. 6. 1. 
cutor never (© far diſtant from them at the time of the Teſtators 
death, ſhall be in his actual poſſeſſion inſtantly upon the ſetting 
out thereof, ſo as he may maintain an Action of Treſpaſs againſt 
„ take the ſame ſo ſet out, though he, nor any ſor him | 
id never actually lay their hands thereon. - (e) But in Glebe (e) A.; E. 3. 15. 
Lands into which Entry may be made, the Caſe may be other- & 21 H. 6. 43. 
wife. Nor ate debts accounted to be in the Executors hands, till 
recovered ; So likewiſe Arrears of Rents, yea, of Inheritance be- 
hind in the Teſtators life-time ; for Exxcutors are qualified to re- 
ceive them alſo. 
2. An Executors Intereſt, as Executor, is only in his Teſtators 
right 3 (d) his intereſt in his own Goods is abſolute and proper 3 (4)Cokelib.9.88.b. 
therefore, though the Lord of a Villain might take all the Villains in Pinchon's cafe. 
own Goods, yet he might not take the Goods he had as Execu- 
tor, (e) And from hence ſome have been of opinion, that an Exe e) Littl tit. Vil- 
cutor granting all his Goods, theſe are excepted which he hath as lenage, 41, 42. 
Executor, except the Executor (according to the Lord Dyer) who 
is the Grantor, be named Executor in the Grant. (f) (f)Offic Ex cap. 
Nor can the Executor by Will bequeath the Goods he hath 
a8 Executor, without a precedent — the Property there - 


of, 


_— 
w— 
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of, and with a Reconveyance thereof back to himſelf again. Vet 
it is held, That an Executor of a Term of years. may deviſe it, 
(1) Syyler Regiſt. but the Adminiſtrator of a Term cannot. (1) Alſo the Executor 
.. may conſtitute and t an Executor of the firſt Teftator's 
Goods, which an ' Adminiſtrator cannot do, as to the Goods of 
an Inteſtate. But the Executor or Adminiſtrator may make a 
Diſpoſition of the Profits that do ariſe by the Goods and Chattels 
(2) Eros. Admin. either of them hath during the time of his Adminiſtration. (2) Bat 
7 Firz. Adm. 3. neither of them, as ſuch, can deviſe the Goods and Chattels he hath 
Plowd. 525- as Executor or Adminiſtrator; becauſe the Goods and Chattels 
which one hath only in the right of another, are not deviſable; 
only the Executor may make a continuation of the Executorſhip. 
A Derviſe to an Executor is not in him until his Election: And 
(3).Co.9. ret, in caſe he enter generally, it ſhall be intended that he takes as Exe- 
Ployd. - 8 cutor, until the contrary be proved. (3) 1 
4. An Executor dying Inteſtate, his Adminiſtrator cannot med- 
dle with thoſe Goods the Inteſtate Executor had as Executor, but 
thereof Adminilſtration muſt be granted. As de Bonis non Admini- 
ſtratis, to the next of Kin of the Inteſtate Executors Teftator.. 
For the reaſon aforeſaid, the Goods which a Man hath as Execu- 
tor, are not liable for the Executors Debts, and therefore cannot 
(80 Plowd. Com. be. taken in Execution for his own proper Debts. (g) For the 
52.5. inter ſame reaſon alſo, the Goods which a Woman hath as Executrix, 
3 are not deveſted out of her into her Husband by iage, nor can 
hom, p. 20 Flix. He have them after her death, without being his wife's Executor. 
Upon the ſame ground it is (as was but now hinted) that the 
Goods and Chattels of the firſt Teſtator in the hands of his Exe- 
cutors-Executor (no alteration of the property thereof being made 
by his Executor) ſhall not be liable for ſatisſaction of the Debts of 
his faid Executor: As thus, ſuppoſe A. makes B. his Executor, 
and dies; B. makes C. his Executor, and dies: Now if B. made 
no alteration of the of the Goods of A. but meerly left. 
them to C. In this Caſe the Goods which ſo came to B. as 
Executor to A. and ſo from B. to C. ſhall not be liable in Law to 
pay the debts of B. the immediate Executor of: A. 
5. There is a further diſcovery of an Executors Intereſt as to 
Chattels Real, wherein Teſtators and Executors are as Correla. 
tives; for if a Man make a Leaſe for.life to one, the Remainder to 
his Executors for twenty one years, the term of years ſhall imme- 
diately veſt.in the Leſſee, for. even as Anceſtors and Heirs are Cor- 
relatives as to Inheritance; fo are Teſtators and Executors-Corre-- 
latives, as to Chattels: And therefore if a Leaſe for life be made. 
to- the Teſtator, the Remainder to his Executors for years, the 
Chatte} ſhall veſt in the Leſſee himſelf, as well as if it had been li- 
mitad to him and his.Executors. And thus a Remainder —— 
«a. 
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limited to the Executors of a Leſſee, ſhall pagſencly veſt in the 

perſon of the Leſſee himſelf, becauſe Teſtato and E xrcutors are 
Corrclatives as to Chattels. Hence alſo it is, That albeit a Leaſe 

for years, next Advowſon of a Church, Covenant or Obligation 

for payment of Money, or the like to be made to A. B. and to his (1) Litti. Sec 74%. 
Heirs yet in theſe and the like Caſes, he ſhall have it as a Chattel, WHEN 
and ſhall go not to his Heir, though named, but to his Executor, Brook. Oblig, 18. 
1 becauſe of that Correlation between Teſtators 68. Fitz. Accomp. 
and þ as to Chattels. (1) 56. 


— — 


* 


— 


CHAP. XVII. 


Of the Executors right in oppoſition to the Heirs in 
reference to Mortgages. 


1. How the Executor doth more repreſent the perſon of the Teſta- 
tor, than the Heir doth the perſon of bis Anceſtor. 

2. The difference in point of Payment, whether to the Heir or to 
the Execator in caſe of Mortgages. 


1. IF the Feoffee in n 

ſhould be made to him, make his Executors and die, and his 

Heir entereth into the Land as he ought 3 in this Caſe the Feoffor 

— to pay the Money at the day appointed to the Executors, 

not to the Heir of the Feoffeez unleſs the Condition were, that 

the Feoffor pay to the Feoffee, or to his Heirs ſuch a Sum of Mo- 
ney at ſuch a day. (a) Here note, That the Executors do more (,y7;.1 Inſt lib. 
of the Teſtator, than the Heir doth the per · cap. 5. Sect. 339. 

ſon of the Anceſtor; for though the Executor be not named, yet 

the Law appoints him to receive the Money, but not ſo the Heir, 

' unleſs he be named. (b) Here alſo note, That if the Condition up (i) Coke, ibid. 


on the be to pay the Mortgagee or his Heirs the Money, 
and before the day of payment the l the Feoffor 
cannot in this caſe pay the Money to the Exe of the Mortga- 


(e) But if the Condition be n Feof- (e) Ibid 
Ee. his Heirs or Executors, then the Feoffor hath election to pay 
it either to the Heir or Executors. (d) | e Ibid. 
2. If a Man make a Feoffment in Fee, upon Condition, that the 
Feoffee ſhall pay to the Feoflor, his Heirs or Aſſigns, Twenty 
at ſuch a day, and before the day the Feoffor makes his . 
tors and dieth, the Foffee may, as aforeſaid, pay the ſame either 
to the Hcir, or to the Executors, for they are the Feoffors Aſſigns 
to this intent ; 9 ; t in Fee, upon Condi- 
2 tion, 
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| tion, that if the Reoffor pay to the Feoffee, his Heirs or Aſſigns, 
Twenty pounds before fach a Feaſt, and before the Feaſt the Feof- 
fee maketh his Executors and dieth, the Feoffor ought to pay the 
Money to the Heir, and not to the Executors; for the Executors in 
this Caſe are no Aſſigns in Law. And the reaſon of this difference 
is, for that in the firſt Cafe the Law muſt of neceſſity find out Aſ- 
ſigns, becauſe there cannot be any Aſſigus in Deed ; for the Feoffor 
hath but a bare Condition, and no Eſtate in the Land which he 
can aſſign over; but in the other Caſe the Feoffee hath an Eſtate 
in the Land, which he may aſſign over: And where there may be 
Aſſigns in Deed, the Law ſhall never ſeek out or appoint Aſſigns 
(a) Coke, ibid. in Law. (e) So that where Mortgage money is payable by the 
Feoffce to the Feoffor, his Heirs or Aſſigns, and ſuch Feoffor die 
before the day of payment comes, the Feoffee may pay the Money 
to the Feoffors Heir, fos he is to this intent his Aſſign, though not 
excluſively to the Executor, and therefore he may pay it unto ei- 
ther of them, they both being to this intent his Aſſigns as afare- 
faid : But in caſe it be payable not by, but to the Feoffee, his 
Heirs or Aſſigns, and not as in the former Caſe to, but by the Fe- 
offor, and the Feoſfee die Teſtate before the day of payment comes, 
in this caſe it is payable to the Feoffees Heir; for he, and not the 
0 Executor, is to this purpoſe his Aſſign in Law. 


CH AFP. XX. 


Touching che wp aw to accept or refuſe 


1. Of the Judges power to affix the time for that Election; or in 
25 of the eee refuſal what bu power is. 


2. In what Caſe a perſon may 
torſiup, cl? 


be compell d to accept the Execu- 

ding bis judicial refuſal. 

3. How one appointed Executor by the Will may Adminiſter, 
notwithſtanding bis refuſal to prove the ſame. 

* 4. Caſes in Law pertinent to the Premiſes. 


Bar. in C. Tua nos. 2 - 1 * 

& Plowd.in 1. E that is appointed Executor in a Will, may be ſummon- 

Cal ine. Gretad ed to appear before the Judge of the Juriſdiction, to accept 

_ 3 or refuſe the Executorſhip. (a) The time wherein he that is na 
rem 


Teſta, & ibi Jo. de med Executor in the Teſtament, to deliberate and determine 
i vob. ap- whether he will accept or refuſe the Executorſhip, is uncertain, 
grob. Conlu. and leſt to the diſcretion of the Judge, „ 


— 


wa 
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fare, and when he will, not only within the year, but within a 
month or two to cite him that is named Executor to accept or re- 
fuſe the Executorſhip 3 and upon the non · appearance or refufal of 
ſuch Executor to prove the Will, the Judge may commit Admini- (6) Brook Abridg 
tration as of an Inteſtate. (5) And ſuch Adminiſtrators power is tit. Admin. nu. 32. 
effectual in Law, until che Executor undertake the Executorſhip, tit, Exec. nu 49. 
(e) For then the Judge may revoke ſuch Adminiſtration. (4) But J Bad 2 
if the judge knowing that there is a Will, grant Adminiſtration, bere. C. de Fidei 
not having tirſt called the Executor to accept or refuſe the Execu- Commiſſ. & Plow. 
torſhip; the Executor when he ſhall have proved the Will, may 4. — int. Greisb. 
ſue ſuch Adminiſtrator in an Action of Treſpaſs : (e) Becauſe the (4) eck. Abride 
Judge hath no power to grant Adminiſtration but in caſe of Inteſta - tic. Admin. nu. 54 
tion, or that the perſons named Executors either will not, or cannot (.) Abrid . des 
be Executors. (F) | re iniſt 
2. No Man can be compell'd to accept the Executorſhi „8 un- (5) 31 Hax, 
leſs he hath already intermedled with the Teſtators as Exe- (2 Panor. in C jo. 
cutor 3 (5 for then it is too late for him to refuſe. (i) Vet if de Teſt. Ext. nu. z. 
any Legacy be given him in the Will, wherein he is named Execu- G& Oldend defxec. 
tor, he may then be compelled to accept the Executorſhip, or 5 
he (hall loſe his Legacy. (E) Yea, though he were of Kin, or int. Greisb. K Fox. 
Allied to the Teſtator. (7) Yet the Wie thall not loſe her thirds, (i) Firzh. Abridg. 
nor the Children their Filial Portions, by refuſing the Executor- ( Exee. mu. 35. 
ſhip. (m) | C ribat. Theſ. 
Tutor, & Ran. 
Confil.235. (!)Tbid. () Auth. hoc ampliut. C. de Fidei Com Novel de hzred.& Falcid. & {i quis 
autem. $a Firzh tit. Admin.6.1 1, Bro. tit. Adm. 3a. Perk. $.485, Dyer 160. 21 Ed 23. 


3. Although where an Executor hath Adminiſtred, he cannot 
afterward refuſe, becauſe he hath thereby determined his Electi- 
on; and although where there is an Executor, and he refuſe, or 
many and all refuſe, the Party is dead as Inteſtate, and Admini- 
ſtration is to be committed with the Will annexed ; yet in caſe 
there be divers Executors, viz. A. B. C. and A. only refuſe, and 
the Will be proved by the other two, there A. continueth an 
Executor, notwithſtanding his refuſal ; (n) fo as he may ſtill re- (v) Coke lib 5. 
leaſe Debts of the Teſtator, and Debts owing by the Teſtator may fol. 28. 
be releaſed to him. (o) Yea, if ſute be to be had by or againſt the (e) 22 Ed. 3. 19. 
' Executors, it ſhall not be in the names of B. and C. only, but & 25 Ed. 3. 8. 
A. alſo muſt be named as a Plaintiff or Defendant, or elſe the 
Action may be overthrown. (y) Yea, this Executor which re- (p) 41 Kd. 3 fol a 2. 
fuſed may afterwards adminiſter at his pleaſure, and intermeddle & 21 Kd. I fol. a4. 
| with the Goods as well as the others; but after their death he 
; cannot ſo do; () for then the Executor of him that proved the (7) 42 E. Coke 9 

Will is only to adminiſter and the others refuſal continuing to fol. 36, 37. 
the death of his Co-Executor, his power then died alfo with 
bim; but ſo long as the one Co-Executor liveth „ 
un 


* » 
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650 Bro tit. Ex. nu. Will, the other, though he refuſed the Executorſhip. before the 
' 38. Dyer fol 160. Judge, may yet afterwards, ſo long as the other lives, adminiſter 
* or remit the Debts due to the Teltator : (r) And that 
id. Part 1. cap. Co-executor that ſo proved dhe Will, cannot hinder him, nor can 
20. Sett. 6. he recover againſt the perſons by him fo releaſed. (t) 
4. Treſpals. It was found by Verdict, That Sir Ralpb Rowlet 
bein eſt of a Term, made his Laſt-will, and thereof made 


Mich. 29 & 30 the | Baker, Catlin Chief Juſtice and others his Exe- 
Ela, 2 ee cutors, and deviſed the Term to the Lord Catlin, and died, All 


Co Re G the Executors wrote a Letter to Dr. Dale Judge of the 
o beer PH: 3. tive Court, That they could not intend the Execution of 
Will, and defired him to commit the Adminiſtration to Henry 
Goodyer, the next Kin of the Teſtator: The Adminiſtration was 
accordingly ted, but the Regiſter entered the Cauſe, wiz. 
For that the — did deſer uſe e onus Teſt amenti. After 
this, Catlin entered upon the iſed to him, and granted 
it over 3 the doubt was whether this Grant were good: 1. Whe- 
ther the Letter were a {ufficient Renunciation ? 2. Whether (if 
they once refuſe) they may, after Adminiſtration granted, Admi- 
niſter at their pleaſure ? Dr. Ford declared to the Juſtices, That by 
the Civil Law a Renouncing may be as well by matter in Fact, as 
by a Judicial Act, and they may refuſe per parol, and cited a Rule 
in the Civil Law, Non vult eſſe bæres, qui ad alium vult transferre 
hereditatem ; and, Hereditas eft tot um jus quod defunct a babuit. 
And to the ſecond matter he ſaid, Qui repudiaverit beredi- 
tatem, amplins bæreditatem petere non poteſt > and, Qui ſemel re- 
pudiawerit, (hall not after be Executor, quis tranſit in contractum. 
And that Executors cannot refuſe for one time, but for ever; but 
they may pray time to adviſe or conſider of taking upon them the 
Executorſhip, and it ought to be granted; and in that caſe the 
Ordinary is to grant in the mean time Letters ad colligendum, c. 
But is not to grant Adminiſtration. And for theſe Kalos there 
being a refuſal, the Grant made after Adminiſtration committed, 
was void; and fo was the opinion of the Court. x 
Hil. 31Eliz. N.: If all the Executors,write a Letter to the Ordinary, deſiring 
carne _ _ him to commit Admiftiiiration, for that they cannot attend the 
Mor. Rep nu-426. Execution of the Executorſhip or the Will, it is ſuch a reſuſab as 
that they cannot afterwards Adminiſter. | 


/ 17 v where one of divers Joynt-Executors refuſing to prove 
the Will) may yet at any time during the life of any one of the Co- 
/ Executors, Adminiſter to the Will; yet if at any time an Execu- 
tor, albeit he be ſole Executor, ſhall adminiſter, it will be ſuch a 
Determination of his Election, as ſhall exclude his future refuſal, 
yea, though Adminiſtration were granted to another. To this 
purpoſe was that Caſe where Debt againſt an Executor for Rent 


reſerved 


* 
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rlerved upon Leaſe for years made tothe Tl | The Defen- 


dant pleaded, Fully Adminiſftred ; and upon the Evidence it ap- 


That 4. made the Defendant his Executor, who meddled 
with the poſſeſſion of divers Goods of the Teſtator, and fo admi- 
niſtred, and yet afterwards refuſed in Court. Whereupon Admi- 
e and the Inventory of 
the Teſtators Goods came to One thouſand pound: It was given in 
evidence for the Defendant, That he himſelf had paid certain 
debts; and that divers perſons had recovered againſt the Admini- 
firator, divers Sums of Money amounting to One thouſand pound, 
& ultra, Gr. It was moved, Whether that Evidence did maintain 
the Iſſue for the Defendant, becauſe he had » Plene Admini- 
ſtravit? It was faid by Periam ſuſtice, t if an Adminiſtrator 
(who is in truth but a Stranger) pay any debts with the Goods of 
the Teſtator, without Commandment of the Executor, the ſame 
is not Adminiſtration, and the Executor cannot f ve ſuch matter 


is Cale the Defendant 

this Caſe, the a whe xecutor, and he hath Admi- 
niſtred: In which Caſe he cannot afterwards refaſe ; And fo the 
Adminiſtration is not well committed, and the Adminiſtrator was 
a ſtranger , and what he did was without ſufficient warrant, and 


Adminiſtre * And here i m 


— ——— 


therefore it is no Adminiſtration to prove the Iſſac : But it was (1) Trin. 32 Ei 
agreed by him, That in this Caſe an Action might be t ei C. B. Howbinzand 


ther againſt the Executor of his own wrong, or againſt the Adn 
 firator, — chem bock-jojirhe, (i) 


G HAP. 


N 


Leon. 135. 
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CHAP: XX. 


Touching what Acts may, or may not be done by an 
Executor as well before as after Probate of the Will. 


- 


1. An Executor may, e Probate of the Will, enter into the 
Houſe.of the Heir to ſeixe on the Teſtators Goods, and aſſent 
to Legacies. Cn N | | 
2. A Limitation or Qualification of that Power: | 
3. In what Caſe payment muſt be made by, or to an Executor. 
though no Will yet proved by bim. 550 N 
4. What Actions an Executor before Probate of the Will, may or 
may nt maintain. | 
5. An Executor may, before Probate of the Will, make an In- 
ventory of the Teſt ators Goods and Chattels. | 
| 6. Several other things which an Executor may do before be hath 
proved the Will, ? | e I 
7. An 2 may retain the Teſtators Goods to ſatisfy bis 
. own Debt. 5 | a r 
8. Of Executors aſſent to a Legacy, and bow it may be by Impli- 
e Act in Law, as well as by expreſs wordt. 


83 N power of an Executor dependeth wholly upon the 
Will and Deſignment of the Teſtator. Now an Executor 

may, before his proving of the Will, ſeize and take into his hands 

any of the Teſtators Goods; yea, enter into the Houſe of the Heir, 

if not locked, fo to do, and to take the Specialities of Debts 3 and 

generally, he may do all things which to the Office of an Execu- 

tor pertaineth, _ only bringing of Actions, and Proſecuti- 

{#) Offic Ex. c. 3. on of Suits; (a) for they cannot ſue till they have the Will un- 
enen der the Seal of the Probate · Office. But he may, before Probate 


47 & 7% +7" of the Will, receive and pay Debts, pay Legacies, enter into and 
ſeiſe on the Perſonal Eſtate and Chattels of the Teſtator, and do 
molt other Acts as an Executor, only he cannot (as aforeſaid) 

| before Probate of the Will, ſue for any Debt due to the Teſtator. 

(1)Co.on Lir.292. (1) And as he may, before Probate, pay Legacies : fo alſo, be- 

Perk, Seck. 481. fore Probate, he may aſſent to the delivery of a Legacy, or aſſent 
that the Legatee do take or receive his Legacy: Which afſent to 
make the Deviſe good, may be by any Agreement either by word 

(2) Co. 4. 28. Or deed. (2) And it ſeems, That whatever words or verbal 
Agreement will be a good Attornment in Law, may make a 

aſſent to a Legacy if therefore the Legacy be agreed unto 
y the Executor upon certain Terms and Conditions, 3 


> 
* 
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be a ſufficient aſſent in the Executor to perfect the cy. (3) (3) Per 2 Juſt. 
—=—_ an aſſent to the firſt Deviſee, is an aſſent — T oh 
. (4 - | | - 28, 
2. 2 my. after the Teſtatois death, enter (4 March * 
into the houſe where he lived and died, and where his Goods are; 
and chence take them away even before Probate of the Teltament, 
yet underſtand it with this caution, That he muſt do this within Lieel 
convenient and reaſonable time, as within or about thirty days (2) fad zer 
next after the Teftator's death; and that alſo in a due and peace Bro. tit. Exccur. 
able manner, when the doors are open. () 129. 
. An Executor may alſo, before Probate of the Will pay Debts 
receive Debts, and make Acquittances of Debts © to the 
Teſtator : Yea,” if before ſuch proving of the Will, the day be 
come for payment upon Bond made by or to. the Teltator, y- (c) Offic. Ex. ubi 
ment muſt be made by or to his Executor, the Wi be Ch. - 
not yet proved, and that upon like pain of forfeiture, as if the 5 3 * 
Will were proved. (c) Alſo an Executor may before Probate give Plow. 280. 
or fell any of the Goods and Chattels em Teſtator, not other 9 Edw. 4. 47. 
— Will, and for the ſame may maintain his 35 H.6. 7. Firch. 
ion. 


min. 2. 6. 

4. For an Executor for Goods of the Teſtator taken from him, 55, 55. 5. r. 

or for a Treſpaſs done upon the Leaſe · Lands, or for a diliraini | 

or impownding of the Goods or Cattel, may maintain Actions 

| Treſpaſs or Replevin, or Detinue, even before the Will be proved, 

becauſe theſe Actions ariſe out of the Executors own poſſeſſion. 

(4) But an Action of Debt, or the like, contracted by the Teſta- (d) Dyer in Plo. 

tor, he cannot maintain, before the Will be proved, for therein 2 Gaſe of 

maſt ſhew forth the Will proved under the Court-Seal. And as C Px. 

at the Common Law, If a man be bound to another in à certain 

ſum of Money, to pay at a certain day, and the Obligee before 

the ſaid day, unto the Obligor all AQions, he is barred of 

the duty for ever, though he could not have an Action at the Ti 

time of the Releaſe made 3 even ſo may an Executor befote Pro- G. n hee, 

bate of the Teſtament, releaſe an Action. (e) And the reaſon of ter Middleron & 

both is, becauſe the right of Action is in them, for that the Debt Rise. 18 H 6. 

is a thing conſiſting meerly in Action; and therefore though no 23 J. Pl. Com. 

Addon as yet then lieth for the Debt, yet becauſe the right of 277,27 Ce 

Action is in them, the Releaſe of all Actions is a diſcharge of the per l vid. 

Debt it ſelf, | >h get 

5. Another thing that an Executor may do before the proving s. Sect. 512. 

of the Will, and which is expedient for him, though as yet not 4 

ſo neceſſary, is the making of an Inventory 3 for the Executor 

had need be cautious that he do not intermeddle with, or Admi- 

niſter the Teſtators Goods, until he hath made an Inventory for 

although aac nt tO" to hold in Law before 
the 
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{f) Plowd. in the proving of the VVill, () and the making of an Inventory; (s) 

, inter 2 yet for — ke Em Teſtators Goods as Executor, beſore 
WE . in- he hath made an Inventory, or cauſed the ſame to be made though 
(S Lynwood; not exhibited, he was according 10 Law puniſhable 3 (5) unles 
Tefta. lib. 3. it were for doing ſuch things as could not conveniently be defer- 
Conſt. Prov. red till the Inventory were made, as concerning things relating to 
88 Ei- the Funerals, or diſpoſing ſuch things as Servando ſervari non 
0 Exe- poſſint, and ſuch like. (i) Beſides, if he make not an Inventory 


cut. Teſtam. and yet Adminiſter, he may be compelled to diſchatge out of his 


(i) Jo. de Atho. own purſe more Debts and Legacies than happily the Teſtators 
in dift. Legat in Goods and Chattels did amount to. 
zentrum. . There are ſeyeral other things which an Executor may do 
di&. C. Statut. $. before he hath proved the V Vill, and he may alſo keep any of the 
inhibemus. In Goods of the Teſtator, fo as he pay out of his own money the 
Text. & in Gloſs. value thereof in Adminiſtration of the Teſtators Eſtate 3 (E) he 
(kJ Ups. may alſo if he want Money to pay Funerals, or diſcharge Debts, 
ſell any of the Chattels Real or Perſonal, whereof the Teſtator 
died poſſeſſed, yea, that thing were particularly bequeath- 
ed. As if a man be poſſeſſed of a Term of years, and bequeath 
the ſame to A. B. the Executor may notwithſtanding the bequeſt 
at any time before his _ to the Legacy, if he have not 
Aſſets ſufficient to pay the Debts, ſell this Term of years, and the 
Legatee is. remedilefs, So alſo he may do, although there be Aſſets 
enough beſides to pay the Debts ; but in ſuch Caſe the Legatee 
may not be without all relief in a Court of Equity againſt the 
(1) Plowd. 543, Executor as to damages, but the ſale is unavoidable. (I) - 
54+ * Leſſee for years deviſed his Term to one whom he made his 
Executor, and died : The Deviſee entred before any Probate of 
the Will, and held and enjoyed the Land for a Year and more, 
without proving of the Will, and then died; it was a Queſtion, 
Whether his Executor, or in Caſe he died Inteſtate, his Admini- 
ſtrator ſhould have the Term? It was the opinion of the Court, 
That the Term was lawfully ſettled in the Execator by his En- 
try 3 and it was a good Execution of the Deviſe, without any Pro- 
bate made of the Will. Mich. 22 Elix. Dyer 367. . 
Letters of Adminiſtration do relate to the time of the death of 
Mich. 1652. B. R. the Inteſtate, and not to the time of the granting of them 3 and 
oy & Hobbs therefore an Adminiſtrator may have an A Treſpaſs, or a 
Caſe. Stile 341. Trover and Converſion for Goods, taken by one before the Let- 
ters granted to him; otherwiſe there would be no. remedy of the 
wrong done. | | 
Executors took the. Teſtators Goods befbre they had proved 
Paſch. 42 Eliz. che Will; another took Letter of Adminiftration, and takes the 
oo F. Far. Goods out of the Executors hands before the Will was : 


proved 
Tae Exccutors bring their Action of Treſpaſs againſt him — 


5 
A 9 . 
1 
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tool the Goods, the Court held that it did well lie for after the = 
Teſtators death the Goods belong to the E xecutors, and to none 


i (m) Plow. Corn. 
Debt was brought againſt the Executors 18 
they had fully Adminiſtred 3 the Plaiu- Ne 


t ſhewed, that the Goods were - pledged by their Teſtator, 


4 

: 

E 
: 
| 
4 
£ 
E 
T 
J 
* 


(o) The like we have in another Caſe. TWO men (o) Coke. 5. part. 
of Goods as Executors; the one of them took the 30. Couter's Coſe. 
into his hands, and diſpoſed of divers ſums of money in Pos 
& pro anima Teſtatorus which ſums did amount to more 
the Goods of the Teſtator were worth, and he did retain 
Goods as his own proper Goods, converting the 
own uſe, whereof he died poſſeſſed, after he had 
„and therein Executors. The ſurviving Executor 
etinue of the ſaid Goods againſt the Executor to the 
hundred pound, upon which the Deſemlant pleaded 
tter Supra. It was adjudged, That the Retainer was law- 
that thoſe Goods now in the hands of the Executors, 
_—_— of the 2 n a ig 
(p) Or ſuppoſe a Teſtator be indebted to a man by Bond (p) Mich. 2, Eli. 
ty pound, if his Executors make a ſufficient Obligation B, 
Teſtators Creditor, and ſufficiently diſcharge the Teltator , 
ud or covin, they may retain the Goods for ſo much, 


: 


D 2 
T 


4 
: 


. 


285 


71 


(q) Paſch. 30. El. 
To 30 


: 
: 


> T2008 & 
retained ſhall not be Aﬀecs in their hands, yea, @hechin's Cf 
they have appointed ulteriorem diem for the payment of Leon. OT 


* 


) | . Wy 
S. brought Debt againſt S. as Executor 5 
at he 


11 


vid. 20 II. 3. 


2. 45 5. 
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. 
0 t i e ingly: For it was 
Hill. 10 H. 8. That the Property of the 2 
ment of the Teſtators Debts to the value of the faid Goods re- 
tained, to the amount in value was altered, and the Property be- 
ing altered to the uſe of the deceaſed, is a juſt Adminiſtration. 
8. If a Term of years be deviſed by a Teſtator to his Wife, du- 
ring the minority of his eldeſt Son, for the Education of his Chil- 
dren, with the profits thereof, the Remainder to that eldeſt Son, 


and ſhe being made Executrix, do enter ly, but alway 


(s) Plow. 5 40. 


(6) Plow. 516. 
Perk Scct. 574. 


(7) Co. 4. 66. 8. 
95. 10. 47+ Perk. 
Seck. 574. 


(8) 37 H. 6. 30. 


(9) Plow. 519. 
„43. Co. 3. 96. 
10. 47. 


(10) Co. 4. 29. 


breeds up the Teſtators Children: In this Caſe, it ſeems, ſuch E- 
ducafion of the Teſtators Children ſhall be taken as an aſſent * 
her, to velt the Eſtate in the Eldeſt Son. (5) Or if the Term 
be deviſed to her, if ſhe fo long live, the Remainder of years, af- 
ter her Deceaſc, to A. B. and the made Executrix, enter chiming 
it only for her life, the Remainder to A. B. according to the Deviſe: 
This will be a ſufficient aſſent in the Wife as Executrix for the Ex- 
ecution of the Deviſe of the Remainder of the Term in A. B. (6) 
The Deviſee in Remainder need not (as aforeſaid) any ſpeci 
aſſent, if there were an aſſent by the Executor to the firf Deviſce. 
And therefore if there be a Deviſe of a Remainder to B. after a 
Term deviſed to A. for life, an aſſent of the Executor to 4. is 
good to B. alſo, and this will be an Execution of the Deviſe to B. 
as well as to A. whether the Executor hath Aſſets or not. (7.) The 
Law is the (ame in the caſe of two Deviſees of a Term of years, 
whereof the one for a part of the Term, the other in remainder 
for the reſidue of the Term, the Executors «ſent to the firſt, is an 
aſſent to th&other alſo. This Law may hold in the caſe of a Le- 
gacy of Perſonal Chattels, whereof the Occupation or Uſe only is 
bequeathed to one, then the thing it ſelf to another. (8) Yea, 
where a Term of Years of Land is deviſed by a Man to his Wife 
for her Life, the Remainder to his Son, and ſhe made Execu- 
trix, and enter, if ſhe claim not as Executrix, but as Deviſee, and 
by force only of the Deviſe, this act of hers will be a good aſſent 
in Law, to execute the Deviſe to the Son in Remainder. (9) N 
It is a truth, 1 1 na. 
ture, quality or condition of a Legacy ot ; it is agreed, 
That — Executor may give only a conditicnal aſſent, or aſſent only 


upon condition: But the reafon in Law, why or wherefore an 
— may not «ſſent to a upon a Condition ſubſequent 


as well as upon a Conditi ent, that is, ſabſequent or prece- 
dent, not in reſpect of the time of the Legatees performance there- 
of, but in reference to the ſubject matter of the thing to be 

ed for the advantage of the Tefſtators intereſt: The reaſon, I ſay, 
in Law for this, ſeems ſomewhat Obſcure, (10) 


„ 


* 


— 6. 4 6 
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In this point of aſſent in Executors or Adminiſtrators requilite 
to the due Execution of a Legacy ot Deviſe, the Law puts ſome 
difference between a Deviſe of a Term of years, and a Legacy of 
22 Chattels: For though the Deviſee in Remainder of a 
erm ſhall take the advantage of an expreſs or implicit aſſent to 
the firſt Deviſee, yet in ſome cates it ſcems otherwiſe in the Caſe 
of Perſonal Chattel-Legataries : Inſomuch, that albeit a Teſtator 
deviling a Term of years of Land to one of his Executors aloue 
for ſome part of the time, the Remainder thereof after to a ſtran- 
ger, and this Executor alone, albeit he enter generally, doth oc- 
cupy the Land himſelf, the other Executors not intermeddling 
therewith 3 in which cafe, this will be a good aſſent to execute the 
faid Deviſe to him in Remainder for the reſidue of the Term; yet 
if a Teſtator bequeath any Perſonal Chattels to one of his Execu- 
——— life, and after to a ſtranger for 
his life, and this Executor get ſuch Perſonal Chatte/s into 
his own hands, and occupy them alone during all his life-time: 
This Occupation alone by ſuch Legatary-Executor will not of it ſelf, 
it ſeems, without ſome aſſent, perfect or execute the Bequeſt of 
the ſecond Legatee in Remainder, (11) And yet if he were a (11) Perk. Sect. 
ſtranger, and not an Executor, to whom the uſe or occupation of 57+ Firz Devil. 
a Perſonal Chattel is firſt bequeathed, it may be otherwiſe: For 
if one bequeath the uſe or occupation of any perſonal Chattel to 
A. B. during his life, and that after his deceaſe it ſhall go to C. D. 
for ever: And the Executor deliver that perſonal Chattel to A. 
B. it ſeems, that this will be a good Execution of the Legacy to 
C. D. the ſecond Legatee; inſomuch, that after the death of A. B. 
he may ſeize, keep and hold it according to the Teſtater's Will. --- 
Old. N. B. 80. 37 H. 6. zo. 
An aſſent to a Legacy, ſo as to bind the Executor or others, can- | 
not be given by one, either under the age of ſeventeen years, or (12) _ z 8 
ee aſſent, which is ſufficient Ci pet s Coſi 
84 5 0 of Land being deviſed by a T 
occupation or i a lermor 
to A. B. for part of his Term, and after the Land it ſelf deviſed 
by him to C. D. for the reſidue of the Term in this caſe the Ex. i) Pow 
ecutor's aſſent to the Deviſe of A. B. will well execute the Degiſe 534. Co. s. - 
to C. D. (13) Plow. $22, 
If a Term be deviſed to A. B. for his life, the Remainder to R 
k, 0 e ee and r . . 
is right to t z Releaſe is a implicit aſſes (1) Co. 10. f. 
to the Deviſe of F G. (14) — Le 
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CHAP. XXI. 
Of Inventories. 


1. What an Inventory is, and the Original thereof. 

2. Within what time an Inventory is to be made and exhibited, 
3. T he manner bow, and reaſon why an Inventory is to be made. 
4. What ought to be inſerted into the Inventory, and what nat. 
5- 4 Coſe in Law to this purpoſe. 


I. N Inventory is a iption or Repertory orderly made of 

| the Goods and Chattels of a perſon deceaſed, valued and 

appraiſed by four indifferent and credible perſons or more, experi- 

| enced in ſuch affair, and of the Neighbourhood to the deceaſed : 

(a) Weſt. Symb. VVhich Inventory every Executor or Adminiſtrator ought to ex- 

par. 1. lib. 2 Se&. hibit to the Ordinary, at ſuch times as he ſhall appoint. (a) This 

696, Inventory proceedeth from the Civil Law; for whereas by the an- 

cient Law of the Romans, the Heir was obliged to anſwer all the 

Teſtators Debts, whereby Inheritances or Heritages did often be- 

come to many perſons rather prejudicial, than profitable or advan- 

tagious. The Emperor Juſtinian, the more to encourage perſons 

to aſſume and take upon them this charitable Office, ordained, that 

if the Heir would firſt make and exhibit a juſt and true Inventory 

(b) L. ule. C. de of all the Teſtators ſubſtance coming to his hands he ſhould then 
jure Deliberand. be no further charged, than to the value of the Inventory. (b) 


; 2. The time appointed for the making of an Inventory, and for 
(O Ter. in . exhibiting the = is left to the diſcretion of the Judge; c)which 
Statut. $. Inven- . 5 . l l 

tarium, tit. de be is to regulate according to the circumſtances of Place, Perſon, 
Teſta, lib. a Goods, &. (d) Yet regularly the Inventory ought to be begun by 
Prov. Conſt. c the Executor within thirty days next after the Teſtator's death, or 
(4) Lyons: in © his notice of being made Executor, and to be finiſhed within thir- 
ta. - * ty days more after that, or within a year, if the Goods be remote, 
(e) Gaal. verb. elſe he may be charged for the whole Debt. (e) Yet how exactly 
Inventarium. true this is, may well be queſtioned. For by the expreſs Letter of 
| w, the making of the Inventory is to be * within thir- 
ty days next after the Aperture or opening of the Teſtament, and 

notice thereof to the party therein made Executor , of ſuch his 

Executorſhip, and to be finiſhed within ſixty days more next after 
that, unleſs the faid Executor and the Teſtators Goods, or the 
(1) S Sin autem greateſt part thereof, be at that time far remote each from other: 
dubius & g. do- Fn whi caſe the Law doth allow one year from the time of the 


nec tamen. l. ult. 


Cee iure Deli- Teſtators death for the making thereof. (1) During which time 
a 3 of three months in the one caſe, or one year in the other, the 


Law 


8 . 
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Law will not permit any Creditor br Legatary to commence any (2) Di8. & do- 
Action againſt the Executor. (2) It is notwithſtanding doubtful * tamen. 
whether the ſaid three months ſhall commence from the time the? 

Executor the Executorſhip or immediately from the time of j) Guid. Pap. * 
the Teſtators death: And herein the DD. ſeem to be much divi- ꝗ. 577. . 
ded in their opinions, the former is ſaid to be the more received o- (4) Conſtater 
pinion, (3) but the latter ſeems to come nigheſt to the truth. (4) 43: 5 fin autem 
And albeit it ought tobe begun within the thirty days, yet it is not (5) Didac. 

invalid, though it be begun afterwards, ſo as it be uh within * in Spec. 

the three months; (5) which preciſe Term will notwithſtanding Leſta· tit. de 

admit of a Prorogation upon a juſt & reaſonable cauſe, as aforeſaid. (6) og Invent. 


nu. 26. 
(6) Pap. Notar. 3. lib. 9. tit. Des Lettres de benefice d Inventaire. verſ. Poutra. 


3+ The Executor in making of an Inventory, ought to call two 
at leaſt of the Teſtators Creditors or Legataries, or upon their re- 
fuſal or abſence, two other honeſt perſons, and in tlieir preſence 
ſhall make a true and perfect Inventory of all the Teſtators Goods, 
Chattels and Credits; and the ſame ſhall be indented, whereof 
one part (hall be by the ſaid Executor upon his Oath for the truth 
thereof left in the Regiſtry of the Court, the other part to remain 
with himſelf. In which Inventory, the Teſtators Goods and 
Chattels are particularly to be valued and appraiſed at their true 
and juſt value. And all ſuch Goods and Chattels as are contained 
in the Inventory, are preſumed to have belonged to the Teſtator, 
and now to the Executor, and no more. Therefore if a Creditor 
or Legatary affirm, that the Teſtator had at his death more Goods 
than are comprized in the Inventory, he muſt prove the ſame for 
ſuch an Inventory by the Civil Law cannot be diſproved, unleſs 
the number of the Witneſſes be twice as many in number as they | 
which do prove itz () And if the Executors or Adminiſtrators (f) Fulb. Paral. 
do make a true Inventory, they (hall not be charged further with 2. part. 3. Dial. 
any Debts than the Goods of the Teſtator or Inteſtate will ex- fol. 32- 
tend. But if the Executor enter upon the Teſtators Goods with- 
out making an Inventory, then the Preſumption of Law will be 
againſt the Executor, that he hath Goods ſufficient, not only to 
pay the Debts, but all the Legacies alſo : So that the reaſon is 
evident ; wherefore an Inventory is to be made, viz. leſt the Exe- () Fran. Facet 
cutor, if otherwiſe than honeſtly diſpoſed, ſhould defraud the Cre- in Tract. de In- 


ditors or 2 concealing the Teſtators Goods. (g) There ventorio. q. 3. f. 
fore luch as have intereſt, whether Creditors or Legatarics, ought De Hered. H. & 


to be called to ſer the making thereof, otherwiſe it may be void F. in Auth. 
in Law, (7) at leaſt as to 9 not any notice there- * 2 
of z (8) which ought alſo to be made in the preſence of two or 138. Per. Greg. 


| Rar 
ch Guild. Pop. Pap. de Form. Invent. Ano. Faber in foo Codie. lib. & d 1. Bas 
& Did. Spiro. & Tepat. & aliis. 


- three 
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(9) Pap. ibid. & three credible Witneſſes at leaſt, (9) Nor is it ſufficient that they 
Delefus. ds art. ſer the writing of the Inventory, but the things inventoried ought 
Teſtan. tit. 11. to be produced and exhibited in their preſence, (10) And in 
ne on 8& caſe the Creditors or Legataries be t, then there ought to 
Dile&. ubi ſupra. be (beſide the ſaid Wit es) three perlons of good quality and 
(11) Dile&. & integrity preſent at the making thereof, (11) which ought to be 
Per. Greg, ubi ſabler by the Executor. (12) 
„ Dile dur. & 4. Generally all the Goods and Chattels whereof the Teſtator 
Cn. ep ubi died rightly poſſeſſed (ſome certain things for ſpecial Reaſons and 
ſupra, Legal Reſervations only excepted) ought to be put into the Inven- 
tory 3 (b) and therefore Leaſes are not exempted : (i) Alſo Corn 
(h) 21 H. 2 owing on the 1d is to be put into the Inventory, becauſe it 
N belongs on the Executor : (A) But not Graſs or Trees ſo grow- 
que ſunt Cat. ing, which belongs to the Heir; (J) nor Glaſs-windows, nor 
ke. f Wainſcot; (m) nor Tables Dormant, nor Mangers, nor any thing 
(k) Ferk. tit. fixed any way tp the Freehold 3 () nor the Box or Cheſt con- 
0 Pen t tiaining the Evi of the Land; nor Doors, Locks or Keys, 
(m) Coke Rep. nor Fiſhes in the Pond, nor Doves i1 Dove-houſes ſituate in 
lib. 4. in Herlaken- Lands belonging to the Heir: (o) Nor Bona Parapbernalia, that 
2 8 fin. is, the Wives convenient Apparel ſuitable to her reez (p) for 
4 23 as they are not to be put. into the Inventory of her Husbands 
fol. 88. nv. 2. Goods, ſo neither are they liable to the payment of his Debts: () 
L'abridg. dz But the Wives Jewels, Chains, and Borders, and other rich Orna- 
Caf. rit. Exec. ments of her perſon, are to be put into the Inventory of her de- 
yr At tony 7  craſed Husbands Goods. (r) Alſo Debts due to the Teſtator, are 
(po) L. hac lege, & to be put into the Inventory: (ſ) But moneys raiſed upon Lands 
I. fin. C. de Pat. given by the Teſtator for the payment of Debts or Legacies are not 
conven» ſup. Dot. tc he inſerted into the Inventory, (t) Likewiſe all Houſholdſtuff 
r nm is to be put into the Inventory under which word are compri- 
uxor pro marito. zed Tables, Stools, Forms, Chairs, Carpets, Hangings, Beds, 
(r) DiQ. Stat. Bedding, Linnen, Baſon with Ewers, Candleſticks, with all ſorts 
ar Grin of Domeltick Veſſels, whether of Earth, Wood, Glaſs, Braſs or 
| * Pewter yea, Apparel, Books, Weapons, Tools, Cattel of all 
ff. de Adm. Tuto. kind, ViQuals, Corn and Gra n of all forts, Wains, Carrs, Plow- 
(1) St. H. 8. ubi gear, Coaches; (t no Houſhold-ftuff) alſo Plate and Jeu - 
Jupra. tis; and generally all things not affixed to the Free-hold, but com. 
ing to the Executor, and not deſcending to the Heir, are to be 
Inventoried; but ſuch things as are affixed to, and fo become pert 
and parcel of the Free-hold, and all things that deſcend to the 
Heir, and come not to the Executor, are to be exempted out of 
(13) Anto. Faber. the Inventory. And here note, That the Civil Law is very e>- 
CON: Def 25. act in this point of Inventories, which will not hold the ſame as 
& Eſcobar. Traft. good in Law, unleſs the Executor doth clearly and diſtinctly Ce- 
de Rariocin. c. 9. ſcribe therein all the Teſtators Goods by weight, number, me;- 


nu. 67. lure, quantity and qual.ty. (13) Some doubt there is in that Law 
| touching 


* 


— 
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touching the Valuation or Eſtimate of ſuch Goods; as, Whether it (14) Bart. in l. ult. 
be neceſſary to appraiſe the ſame, and inſert the values thereof in the 3 
laventory, or not: Such as hold the Affirmative, (14) do hold C 4 10 — = 
withal, That the Creditors, in caſe they find the Goods underva- Eſcobar ubifup.& 
lued, are admiſſable to appraiſe the ſame, and to take them in that nu. 78 Pap Notar. 
value, unleſs the Executor will have and retain them at the ſame 3- lib. g. tit ubĩ ſue 
price ſo valued by the Creditors, and at that rate be accomptable R. _ 3 
to the Creditors and taries accordingly : (15) But the Nega- le, &c. 3 Is. . 
tive ſeems in that Law to be the more prevailing opinion, (16) con- tit. 10. Arreſt. 6. 
trary to the practice with us, which ever inſerts the values, though ('5) Glo. in dict. 
they be not concludent nor definitively obliging : For where they —— Did So: 
are too high, it ſhall not prejudice the Executor, nor ſhall it advan- no. in Spec. T 
tage him, where they are too low; but the juſt and true value upon tit. de Confec. In- 
an Inqueſt found by Jury, that alone ſhall conclude him as to Al- Vent. nu. 35. 
ſets or not, in reſpect of Creditors and Legataries. ou” reg oat 
5. The Lady C. was poſſeſt of divers Leaſes, and conveyed them partitionum &col- 
in Truſt, and afterwards married with A. B. the Lady received the kar. cap 8. nu. 9. 
Money upon the Leaſes, and with part of the Money ſhe bought 


| 2 and other part of the Money ſhe left, and died: A. B. took 


ters of Adminiſtration of the Goods of his Wife, and in a Suit 


in the Eccleſiaſtical Court, the Court would have compelled him to 


have given-an account of the Jewels, and for the Money, to have 

put them into the Inventory: But the Opinion of the whole Court 

of B. R. was, That he ſhould not put them into the Inventory, be- 

cauſe the property of the Jewels was abſolutely in him as Husband, 

and he had them not as Adminiſtrator but of ſuch things as be in 

Action, as he ſhall have as Adminiſtrator, he ſhall be accountable 

for, and they ſhall be put into the Inventory : And for the Monies 

received upon truſt, it was reſolved, that the ſame was the Monies 

of the Truſtees, and the Wife had no remedy for it, but in Equity, 

and therefore the Husband ſhould have it as Adminiſtrator: And in 

that Caſe it was reſolved, That if a Woman do convey a Leaſe in 

Truſt for her uſe, and afterwards marrieth, that in ſuch caſe it lies : 

not in the power of the Husband to diſpoſe of it: And if the (u) Trin. 23 
Wiſe die, the Hugband dall not have it, but the Exector of the Kr join 8. chm 
Wite, (u) e. ; 


X C HAP. 
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CHAP. XIII. 


Of Adtions maintainable by Executots or Admini- 
. ſtrators. a 


1. The ſeveral kinds of Actions maintainable by Executors. 

2. An Action perſonal inthe Teſt ator, is none in the Executor. 
3. An Executor may ſue for Rents, and the Arrearages thereof > 

yea, in ſome caſes, where the Teftator himſelf could not. 

4. An Executor Out-lawed or attainted, may yet have act ion. 

5. In what Caſe one Co-Executor may 2 anot ber. 

6. In what Court Executors ought to ſue. 

7. Caſes in Law touching tha Subject. 


1. Raug Executors may charge all others for any Debt or 
uty due to the Teſtator, as the Teſtator himſelf might 

have done; and the ſame Actions that the Teſtator himſelf mi 
| have had, the ſame, for the moſt part, may Executors have allo : 
(=) Sheph. Epit. (a) And therefore Executors may have Actions of Accompt, Acti- 
* ons of Treſpaſs de Bonis aſportatis in vita Teftatoris, Actions of 
Debt againſt Gaolers upon eſcape of Priſoners, Writs of Errour 

upon the Statute of 27 Eliz. Attaints upon the Stat. of 23 H. 8. 

Writs of Reſtitution upon the Stat. of 21 H. 8. An Indemnitate 

Nominis, when the Teſtators Goods are taken upon an Outlawry 

againſt another Man of his name: Actions of Covenant, for breach 

K Covenant made to the Teſtator; Actions upon the Caſe upon 

the Trover and Converſion of the Teſtators Goods; an Ejectione 

firme fer an Ejectment of the Teſtator out of a Term; an Action 

of Debt for Rent behind in the Teſtators life-time ; alſo an Action 

of debt for the Arrearages of an Annuity due to the Teſtator in his 

(b) March 329.13. life. () Likewiſe an Executor for Goods taken from him that 
PI. 13. belonged to the Teſtator, or for a Treſpaſs done upon the Leaſe- 
Plowd. 181. Coke Lands, or a diſtraining, or an impounding of Goods or Chattel, 
. cap.22, may maintain Actions of Treſpaſs, or N or Detinue, even 
F. N. B. 119. before the Will be proved. (c) The reaſon in Law is, becauſe ſuch 
Dyer 322. Coke Actions do ariſe from things that were in the Executors own poſ- 
85 8 — SIT x ſeflion : But of a debt, or the like, due to the Teſtator, his Execu- 


. h M 3 3 t 
| cap. 4. Brook. tir, tor can commence or maintain no Suit or Action before the Proba 
Exec. 161. Cok. 5. of the Will. 

27. Stat.7 H.4.c.6. 
Cok.4.50. Brook.tit.Exec.169.& 122. Coke 9. 85. Aktion. Dyer144.322.69. Stat.12 H.8.c.1o. 
& Brownl. 1 Part, 101. (e) Dyer, in Pl. Com. 181, Caſe of Greisbrook and Fox. 


- 2. But 


— 


— 
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2. But an Executor ſhall not have an Achion for a perſonal 
Wrong done to the Teſtator, when the Wrong done to his perſon, 
or chat which is his, is of that nature as for which damages only 
are to be recovered 3 and therefore an Executor can bring no Action 
for the beating or wounding the Teſtator, or for a Treſpaſs done 
to him in his Cattel, Graſs or Corn, or for a Waſte by his Tenant 
done in his Lands; for all theſe are but perſonal Actions, and die | 
with the Teſtators perſon. (4) But he may maintain an Actien (4) Sheph. Ep. 
for any Contract made to the Teſtator or Inteſtate, for any thing ubi ſup. 
which ariſeth ex Contratiu : (1) As allo for Money p_ upon (1) Bulſt. 1. r5 
ſale made by himſelf, before Probate, of any of his Teſtators March 9g. 
Goods: In which Caſe, as alſo in Treſpaſſes on the Teſtator 
Goods, but done to the Executor, he may, without naming him- 
ſelf Executor, maintain Actions before Probate. * 
3. If one grant a Rent out of his Land for life, provided that 
it (hall not charge his perſon, and the Rent be behind, and the 
Grantee dieth 3 in this Cafe the Grantces Executor may have an 
Action of debt for thoſe Arrearages, and may charge the perſon of 
the Grantor. (e) Likewiſe if any Rent or Arrearages of Rent be (+) Coke ſup, 
due to one upon a Grant of Rent out of any Land to him, or re- Littl. 146. 
| ſervation of Rent upon any Eſtate made by him of Land 3 in theſe Co. 6. 41. 7. 31. 
| Caſes his Executor may have an Action of debt for this Rent, or he 
may diſtrain for it, ſo long as the Land chargeable with the Rent, (f). Co. 4. 50. & 
and out of which ie doch iſſue, is in his poſſeſſion that ought to pay 32 f. 8. cap: 37. 
it, or PT by or under him. (F) Yea, an Exccutor in Coſer ond Mfiow 
{ome may have his remedy by Action, for the Arrearages of brought by Execurers 
Rent which the Teſtator himſelf in his life-time could not; for if a «1 Executor, the 
Man grant a Rent-charge out of certain Lands to another for life, E bal be in the 
with a Proviſo in the that the Grantee ſhall not in any ſort — i 
the of the Grantor generally, and the Rent be be- doth accrue in his 
hind, 5 — 2 dieth, e _— Grantee ſhall have _ — ; becauſe 
an Adi againſt the'Grantor, and charge his perſon for “ g recovered 
the Arrearages in the life of the Grantee, — that M 
Proviſo, becauſe the Executors have no other remedy againſt the Paſch. 7. "4 - 
Grantor for the Artearages for diſtrain they cannot, becauſe the B. R. in the Lord 
Eſtate in the Rent is determined, and the Proviſo cannot leave the Rich and Frank's 
Executors without remedy. (g) So that the word ¶ Proviſo] in N _ 
this Caſe, doth work only a Qualification or Limitation, not à Com Gag Pk 
dition or a Covenant. (g) 6 Eliz. Dyer, 
4. One that is Out-lawed or Attainted in his own, perſon, may 227. & Cok. ſup. 
yet ſue as Executor, becauſe his Suit is in anothers right, viz. the _ ;« Bam 
Teſtators. (5) But he that is Excommunicate cannot proceed in (b _ 
ſuit as Executor 3 yet this Excommunication pleaded, doth not — H A +69. 
abate or overthrow the Suit, but makes that the Defendant may & 4 Kd. .. 
ay from. anſwering his Sit, ag the Plincif be abGled and 14 H. 4 14,15. 
2 iſcharged 


185 
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( 3 H. C. 40. Litt. diſcharged from his Excommunication. (i) If an Executor Out- 
44. Cok. 8. 69. 1! lawed hath Goods of the Teſtator, they are not ſorſeited by the 
R. 2. com. 25. Out- lawry; for they are the Teſtators Goods only in the Execu- 

tors cuſtody, 21 H. 6. 30. Nor ſhall an Executor forfeit the Goods 


of the Teſtator by an Attainder, 2 1 E. 4. 50. Goods in the hands of 


an Executor are the Teſtators Goods, for his benefit, not for his 
judice, 17 E. 3. 26. 3 H. 4. 13. 20 E. 3. 31. 3 E. 4. 13. If a 
illain be Executor and dies, the Lord cannot ſeiſe the Goods in the 
hands of the Executor, becauſe it is to the Teſtators prejudice, 
24 H. 6. 14. The Executor is ſeized thereof to the Teftators ule, 
9. — and not to his own proper uſe: And it is ſaid, that an Executor is as 
N an Att for the dead. (1) ö 
Roll. Rep. rar 
5. Although one Co- Executor cannot fue another for poſſeſſion 
of the Teſtators Goods, for that many Executors to the ſame Teſta- 
Y Brock. tit. Exec. tor are but as one Man, and no Man can ſue himſelf : (&) So that 
n.98. & argum. c. when the Teſtator doth make divers Executors, if any one of them 
debirum de Bapt- doth get the Goods, or the poſſeſſiom of the Goods of the Teſtator, 
Tz Tur 8&Cur dar. the other Executor hath no Action for recovery of the ſame Goods, 
& Firzh. tit. Exec. Or any part thereof, for the ſaid Reaſon, that one Co-Executes can- 
uu. 32. not ſue another: Nevertheleſs, if the Teſtator make divers Execu- 
tors, and do bequeath to the one of them the reſidue of his Goods, 
it is not only lawful for him to whom they are ſo bequeathed to re- 
tain the fame, but alſo if the other Executor enter thereon, he is 
(I) Brook. eod. tit. ſubject to an Action of Treſpaſs. (I) Alſo if the Executor of a 
n. 104, Co- Executor have any Goods belonging to the firſt Teſtaton, 
l the other ſurviving Co. Executor of the firſt Teſtator may have 
an Action againſt the Executor of that deceaſed Co- Execu- 
(m) Brook tit. Exe. tor for the fame. () Alſo if there be two Adminiſtrations 
nu. 99. granted together, he that is the rightful Executor or Adminiſtra- 
tor may ſue the wrongful Adminiſtrator for the Goods in his 
8 6. cap. q. cuſtody. (v) | 
a en 6. Executors may not fue for the Goods of their Teſtators in 
bs) Stat.2R.3.c.17. the Court Ecclefiaſtical, but at the Common Law. (o) Yet in 


ſome Caſes an Executor may ſue in the Eccleſiaſtical Court, as 


touching the Teſtators Goods; as, when a Man bequeaths Corn 

rowing, -or Goods unto one, and a Stranger will not ſuffer the 

xecutor to perform the Teſtament, for this Legacy he may ſue 

T. H.. refe- the Stranger in the Ecclæſiaſtical Court. (p) But if a Man take 


( 
w_ irzh.. tit. from an Executor Gcods bequeathed, for this the Executor muſt 


Probibit. ſue his Actioꝑ of Treſpaſs, and not ſue in the Eccleſiaſtical Court. 
G 32 H. 8. c: 37. (9) Alſo Tenants may be ſued but at the Common Law by Exe- 
cutors or Adminiſtrators for Rents behind, and due to the Teſtator 
in his life-time, or at the time of his death, and may for the ſame 

diſtrain the Land charged with the Rent. 
7. A Woman and another perſon were made Executors, the 


Woman 


* 
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Woman took Husband, who did not alter the property of the Goods Paſeh. 1 Eliz. B. R. 
of the Teſtator, and then the Wiſe died; it was adjudged, That And, Rep. Hugh. 
the other Executor might have an Action of Detinae againſt te 
Husband ſor the ſame Goods. 

Debt brought by an Executor as due to his Teſtator, and Judg- Anderſ. Rep par 1. 
ment given for him, but before Execution the Plaintiff died Inteſtate Caſe 49. CB. vid. 
and the Ordinary committed Adminiſtration of the Goods of the 2 Hef g ff. 
filt Teſtator to another, who ſued out a Scire Facies on the Judg- 28 14.8. inte- 
ment. All the Juſtices agreed, That the Scire Facias did not Lever& Lewknor. 
lie ; for that when the Executor died Inteſtate, the Teſtator was dead 
Inteſtate alſo, whereby the Judgment and Recovery was void. 

Debt or Action was brought by an Executor, for a Debt due to 
his Teftator, who had a Judgment, and the Executor died Inte- 
ſtate before Execution. © The Ordinary committed the Admini- 
ſtration of the ax 2a Goods 5 RO who Gy _ 

acias the t againſt him, againſt w e 
2 i — t it did not lie: But if the Ordine- 
ry had committed the Adminiftratiog of the Inceſt ate, and of the 
firſt Teſtator, to one and the ſame perſon, it had been maintain- 
able. (1) q | (1) Bendloe 2. 

1 or N 2 an — | 
againſt a Sheri not returning of a Writ, or wrong 
ia the Tellers e 3 

Suppoſe two Executors commence their Action together, where- 
of one is after ſummoned and ſevered : In this Caſe, he that is 
ſummoned may at any time before Judgment releaſe the Duty. 
But if the other Executor proſecute to Judgment firſt, and then 
he that is ſevezed acknowledge ſatis faction, this ſhall not advan- 
tage the Defendant, nor Bar the other Executor that is Plaintiff in 
the Judgment. Or if three Executors, whereof two are ſum- 
moned and ſevered, and the third recover and die: In this Caſe 
the other two Executors ſhall have Execution of this Judg- 
ment. ( 2) | | 

The Reaſon in Law why a Scire facias lies not by an Admini- 

ſtrator againſt an Adminiſtrator, upon a Recovery had againſt an 

Inteſtate, is becauſe it is grounded on a Record, to which tb 

Plaintif-Admigiſtrator is no party, claiming only by Commiſli- 

on. (4) | | (4) Yelv. 33, 
Detinue brought by an Executrix againſt her own Husband's 

Executor: The Caſe was this, One Faullser, who was the Plain- Mich. r5, 16 Bi. 

' tiffs firſt Husband, made his Will, gave divers ies, and to- C. B.. Hunks &, 

wards the end of his ſaid Wil), aid, [The Retidue of all my Goods — Caſe. 

I Give and Bequeath to Frances iy Wiſe, whom I make my full 3 

and whole Executrix of this my Lat · Wil and Teſtament, to dilj- 


pole for the wealth of my Soul, and to pay my Debts ;] and died 
| indebted 


(3).Brownl. 2. 58 


r 
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| indebted to divers perſons, to whom the ſaid Frances paid the ſaid 
debts, and all the Legacies, having then Goods in her hand, for 
which this Action was now brought, ſhe having after married one 
Fobn Hunks, who made the Defendant his Executor, to whoſe - 
hands the ſaid Goods came: Whereupon the Court demurred, 
and 8 was, that the Plaintiff ſhould recover; for notwith- 
ſtanding the Deviſe, viz. of the Reſidue (as aforeſaid) ſhe hath 
them-not as a Deviſee, but as Executrix, becauſe the words of the 
Deviſe can have no other Intendment than that ſhe ſhould enjoy 

them as Executrix. | 
A. was indebted to B. who died Inteſtate, his Wife took Letters 
of Adminiſtration, and brought debt, and had Judgment, and after 
died inteſtate. And it was held, That an Adminiſtrator de bonus non 
| of the firſt Inteſtate, could not ſue forth Execution upon the Judg- 

(5)More,Caſ.832, ment, but is put to a new Action of debt. (5) 
- The Leſtator in his Will appointed A. and B. his Executors, 
and if they refuſed it, then C. and D. ſhould be his Executors : 4. 
and B. did refuſe ; whereupon the Queſtion was, Whether A. and 
B. ſhould join with C. and D. in Suits for recovery ot the Teſta- 
tors debts? It was agreed, That where two of four Executors 
named do prove the Will, and two refuſe, all four muſt join in 
Suit againſt the Teltators Debtors : But in chis Caſe it was re- 
ſolved, That the Suit ſhould be only in the name of C. and D. for 
that the Appointment of them Executors, if 4. and B. refuſed, 
was an Implication of a Limitation of the Executorſhip to C. and 
D. only, and that conditionally upon refuſal of the others; which 
is an evident Demonſtration that the Teſtators intention was, 
That they ſhould not all four be his Executors jointly, though each 
of the four was within his intention to be an Executor conditi- 
(6) 3 H. 6. fo1.6, onally. (6) 

Diiebt brought by the Executrix of J. I. againſt W.B. The Caſe 


was this, The faid V/. B. cauſed a Writing to be made and ſealed, 
8 which he delivered to V. C. to deliver to 7. T. as his Act and 


& Bury, vid. Dyer, Deed : Accordingly the faid /. C. offered the to the ſaid . 
1 Eliz. & Whelp- as the Act and Deed of the ſaid V. B. but he utterly reſuſed to re- 
3 dr ceive the fame as ſuch; notwithſtanding which, the ſaid J. C. there 
iz. Rot. 442, leſt the faid Writing: Which matter the Defendant pleaded, and 
ſaid it was none of his Act, whereupon was a demur, and Judg- 

ment given for the Plaintiff. 
Debt upon an Obligation conditioned, That if the Defendant in 
Trin.41 El. Lamb Michaelwar-Term then next enſuing, in the Prerogative Court of 
Executor of Dra- the Archbiſhop of Canterbury at London, ſhould give to D. his 
bles verſ. Brown» Executors or Adminiſtrators ſuch a Releaſe and diſcharge from 
BW and againſt him and his Children for the receipt of One ded 


Marks, as by the Judge of the Court ſhould be thought _ 
That 


Þ 
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That then, Cc. The Defendant pleaded, that the ſame Term one S. 
was Judge there, and that the faid Judge did not deviſe or ap- 
point any Releaſe or diſcharge, &c. And it was thereupon de- 
murred, and adjudged to be no Plea : For that it is not alledged 
that he cauſed a Releaſe to be drawn and tender'd to the Judge to 
be allowed : For it is on < ov in diſcharge of his Obligation, to 


draw ſuch a Releaſe as the Judge ſhould allow: Wherefore it was 
. for the Plaintiff, 5 Cok. 23. b. Mich. 43, 44. C. B. 
Pl. 42. | 
Debt as Adminiſtrator to B. an Obligation : The Defen- ' 
dant pleaded, That the Plaintiff was an Alien, under the Obedi- arch . Phil 
ence of Philip King of Spain, Enemies to our Sovereign the Queen, lips. Cro rep. par. 3 
and demands Judgment, whether he ſhould be anſwered , and it 
was demurred thereupon, and adjudged that he ſhould anſwer. Al- 
ſo an Alien may make, or be made an Executor, fo as he be not an : 
Aller Enemy : For foch cant for (ws bath nr Tedd) i We 35 
proclaimed. (1) 
Aſumpſit: By an Executor of a Promiſe made to his Teſtator: 
The t pleads non Aſſumpſit, and found for the Plaintiff, Mich. 38 & 39 
and Judgment for him. And was thereof brought, and — ok Edwards 
alligned, becauſe he did not ſhew in Court the Teſtament in the Cid. Reg. par. 3. 
Declaration mentioned: Whereunto it was ſaid, That it was but Pl. 1. 
default of Form, which is aided after Verdict; but all the Court 
held it to be matter of ſubſtance ; for otherwiſe he doth not entitle 
himſelf to the Action, without ſhewing the Teſtament. For which 
caule it was reverſed, | 
Debt upon a Special Verdict: The Caſe was, A Parſon made a Trin. 29 Eliz.C.B. 
Leaſe for years, rendring Rent at Michaelmas, or within a Month Cale — oh 
next after : The Leſſee enters, the Leſſor dies within ten days af- — > ti "4 
ter Michaelmas ; Whether his Executor hath any remedy for this 
Rent, was the Queſtion, and Ruled that he had not 3 for the Rent | 
was not due in the Teſtators time, nor until the end of the month. 
And in ſuch Caſe it hath been adjudged, that ſuch Rent belongs to 
the Heir, where it is reſerved by a Lay-perſon, and he dies after Mi- 
chaelmas, and before the month » Wherefore it was adjudg- 
ed accordingly, vid. 10 Co. 129. | ; 
Action t by an Adminiſtrator for Rent reſerved upon a 
Leaſe for years by the Inteſtate 3 and for Rent Arrear in his time 
the Action was brought, and he ſhews how Adminiſtration was 
committed by the Archbiſhop, but doth not ſay, 1 ert 
bic in curia Literat Adminiſtrationis : The Delondent pleaded, 
and found for the Plaintiff. And it was moved in Arreſt of Judg- 
ment, That the not ſhewing the Letters of Adminiſtration was Mich: 0 BR. 
matter of Subſtance, which made the Declaration vicious, and not 5 Jahn Cuts 
aided by the Statute of 18 Eli. or 32 KH * by the ö Rep. 2 par PI. g. 


Caſe. 


wer}, Bennet. Cro. 
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for that enables the Plaintiff to his Action, and the omiſſion there- 
of takes from the Defendant the advantage which he might have 
by demanding Oyer thereof; and, Cc. The Court reſolved, That it 
was a matter of Subſtance, which ought to be ſhewn by the Plain- 
tiff to enable him to his Action: And the Defendant ſhall have 
advantage thereof at any time 3 wherefore it was adjudged for 
the Defendant. Vid. 28 H. 6. 31. 16 Edw. 4.8. 21 H. 6. 23. 
Plowd. $2. EY þ 
4. promiſed to B. That if B. would pay 50 J. to C. his Son, 
who was married to D. the Daughter of I that then he would pay 
100 l. to D. his Daughter at ſuch a time. B. paid the 50 /. to C. 
A. failed of the payment of the 100 J. B. died Inteſtate, E. his 
Executor brought an Action upon the Cafe upon Ae — 
the promiſe made to B. the Inteſtate: And it was adjudged, That 
| the Action did well lie by the Adminiſtrator, although he ſhould 
(5) Mich. 22 Car. have no benefit by it, if he did recover. (7) 
B. H. Styles 6. In Ruſſel and Prati's Caſe, it was held by the Juſtices of the 


Mich. 31 & 32 El. Common-Pleas, and Barons of the Exchequer, That an Executor 
in che Exchequ 


er. ſhall have an Action upon the Caſe, de bonis Teftators caſually 
«mg Oe come to the hands or poſſeſſion of another, and by him converted 
2 75 to his own ule, in the life of the Teſtator, and that by the Equity of 

theStatute of 4 Ed. 3. 7. de bonis 2 in vita Teſtatoris. 
| Error in a —. in C. B. The Error aſſigned; for that in 
Paſch. 1e lac. B. R. Aſſumpſit brought as Executor, although he ſbews himſelf to be 
Browning verſ. Executor to him to whom the promiſe was made, yet he ſaith not, 
Fuller. pi. A Rep. Teftamentum bic in curia prolatum. The Defendant pleaded nou 
par. 2. . Aſfumpſit, and found againſt him, and Judgment accordingly : 
And th being aſſigned or Error, was held to be matter of Sub- 

ſtance, and not of ſorm only; and was therefore reverſed, 

An Executor brings debt upon an Obligation: The Defendant 
Mich. 9 Jac. B.R. pleads non ef faftwum, and found for him. And now the Queſtion 
Haywarch werſ. was, Whether the Plaintiff ſhould-pay Coſts upon the new Statute 
_ Cro. per. a. of 4 Fac. which exacts, That in every Action where the Verdict 
paſſeth for the Defendant, the Plaintiff ſhould pay Coſts : But it 
was reſolved, That this Caſe is not within the intent of the Statute, 
he being in anothers right, and of matter which lay not in his cog- 
nizance ; therefore the Law never intended to give Colts againſt 
him. And ſo it is upon the Statute of 8 Elix. where Colts — 
given in caſe the Plaintifl is non · ſuited: As it was ruled in one 
Ford's Caſe, and fo it was ruled here. And although Maune ſaid, 


Coſts had been allowed in the like Caſes, they appointed that hence- 
ferth it ſnould no more be ſo. 


pPaſch. 37 Eliz. int. 


It was held, That an Adminiſtrator ſhall have Treſpaſs de bong 
Harris&Vancoge. gſportatus in vita Inteſtati by the Equity of the Statute of 4 Ed. 3. 
Moo.R-p.nv.526. and an Executors Executor by the Statute of 25 Ed. 3. And it 


* 
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hath been held, That Letters of Adminiſtration do relate to the 
time of the Inteſtates death, and not to the time of the granting [26 i 
thereof : And therefore an Adminiſtrator may bring an Action of | 

Treſpaſs, or a Trover and Converſion for Goods of the Teltators (9) per Roy. 

taken away by one before the granting of the Letters of Admini- Mich. 1652 B. R. 

ſtration; otherwiſe there would be no remedy of the Wrong Lg & Hobb- 

done. (9) | | Caſe.Styles. 341. 

On a Scire Faciss the Caſe was this, Goth was in debt to one Mich. 44. & 
| Couper who died Inteſtate; his Wife took Adminiſtration, and Elz. 1 2eb9d 
brought Debt, and had Judgment to recover, and died Inteltate verſ. Goth Mo. 

Tate the Plaintiff took Adminiſtration of the Goods of Couper non Rep. nu. 931. 
Adminiſt rat. and brought a Scire Facias to have Execution en the 
ys ny : But it was adjudged, that it doth not -lie for want of 
rivity 3 but it is clear, that he may have a new Action of Debt. 
And by Popham and Telverton, if an Adminiſtrator recover damages 
on Treſpaſs de bonus aſportatu in vita Teſt atoris, and then die In- 
teſtate, his Adminiſtrator ſhall have execution thereon 3 otherwiſe 
of a Debt recovered which was due to the Inteſtate. 

Tenant in Dower makes a Leaſe for years reſerving Rent, and Mich. 3 E. 6. 
takes a Husband, the Rent is in arrear, the Husband dies; and it Mo. Rep. nu. 25. 
was agreed by the whole Court, That his Executors ſhall have the ' 

Rent. | 

If A. make a promiſe to B. andhyſter B. die Inteſtate, and Admi- Mich. 15 Char. 
niſtration of his Goods be committed to C. who after dies alſo In- B. R. int. C % 
teſtate, and after Adminiſtracion is committed to D. of the Goods & Orbe per Cu- 
of C. In this Caſe D. cannot have an Action on the promiſe made 7197); Rolls fi. 
to B. as Adminiſtrator to C. For he is not Adminiſtrator to B. in — 2 
that Adminiſtration was not granted to him of the Goods of B. 
unadminiſtred by C. 

R. G. Adminiſtratrix of 7. G. brought Ejectione Firme againſt 
L. L. and upon Not - guilty pleaded, it was found for the Plaintiff: 

It was moved ſor the Deſendant in Arreſt of Judgment, That the 
Declaration was not good, becauſe the granting of Letters of Ad- 
miniſtration is ſet forth in this manner; viz. Adminiſtratio Com- 
miſſa fuit querenti per Willielmum Lewn Vicarium Generalem in 
Spiritualibur, Epi. Rott. without averring, that at the time of the 
nting of the Letters of Adminiſtration, the Biſhop was in re- 
motis agendis; for a Biſhop preſent in England, cannot have Vics- 
rium: But as to that, it was faid by the whole Court, That the 
Vicar General in Spiritualibus, amounts to a Chancellor; for in 
truth, the Chancellor is Vicar General to the Biſhop. Another 
Exception, becauſe the Declaration is not Epi. Ror. loci illiu Or- 
dinarii, but that was not allowed, for all the preſidents and courſe 


-_ 


of the Court is, That by way of Declaration ſuch Allegation needs 
not 3 but by way of Barit is neceſſary. —_— Exception was taken, 


becaule 


1 
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Mich. 32 Eliz. 


C. B. Gillam verſ. 


Lovelace Leon. 
Rep. Caſe 435. 


(a) Offic. Exec. 


cap. 10. 


(b) 4 H. 6. 16. 


(c) Noke & A. 
der i Caſe. 


becauſe the Plaintiff hath declared of an Ejectment, and allo quod 
bona & catalla ibidem invent. cepit, &c. And here in the Verdict, 


the damages, as well for the Ejectment as for the Goods and Chat- 
tels, are entirely taxed: It was adjourn'd, 


„ 


Of Actions maintainable againſt Execttors or Admi- 
| niſtrators. 


1. Executors liable to be ſued by Creditors, though their Teſta- 

tors Goods not actually poſſeſſed by tbem, or imbezeled from them. 

2. What kind of Servants wages Executors are liable to pay 

and diſcharge. 

3. Hew Executors are liable in caſe of breach of Covenant by 
their Teſt ator in bis life-time. 

4. In what caſe an Executor may be liable to pay bis Teftators 

Debt out of bu, the Executors own proper money. 

5. Several other Caſes wherein Executors are liable to be ſued. 

6. Certain Caſes wherein Executors are not liable, 


7. Several Law-caſes touch Actions againſt Executors and 
Adminiſtrators. * ; 


I, A Lthough the Executor hath not actually and particularly 

laid his hands upon any of the Teſtators Goods, yet ſhall 
he be ſaid to be in poſſeſſion of them, ſo as to ſtand liable to the 
Creditors, fo far as they extend in value, though afterwards others 
Qo purloin or imbezel them. (3) 

2. Exccutors are liable for the payment of the wages of the 
Teſtators Servants retain'd in Husbandry and the like, but not for 
the wages of Waiters or Serving · men; the reaſon of the difference 
is, becauſe of the Statute compelling the one, not the other to ſerve. 


(b) Yet fqr them alſo an Action did Jie againſt the Teſtator him- 
ſelf, becauſe of his Covenant. 


3. Where a breach of Covenant happens in the Teſtators life- 
time, the Executor ſtands chargeable ; therefore if one make a 
Leaſe of Land by Deed, wherein he hath nothing, and die before 
an Action of Covenant be brought againſt him, it will be main- 
tainable againſt his Executor, 2 no expreſs Covenant. (c) 
Alſo if a Leſſee for years Covenauts to repair the Buildings, or to 


pu the Quit-Rents iſſuing out of the Lands let, the Executor to 


whom the Term cometh muſt, as well as his Teſtator, per- 


* form that Covenant, although he did not Covenant for him and his 


Exc- 


OY 
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Executots. (d) Likewiſe if one be Leſſee for years, or tor life, (d) Offic. Exec. 
without any Indenture ot Deed, as he may be, (e) and his Rent ®P- 11. 
being behind dieth: In this Caſe his Executor ſhall be liable to the ( El. 6" 
yment of his Rent, though without any fpecialty : But if te 
for years fell or grant away his Term or Leaſe and die, his Ex- 
ecutor ſhall not be charged for any Rent due after the death of his 
Teſtator,though himſelt in his liſe time was ſtill lyable for the Rent 
to grow due after, until the Leſſor accept the Aſſignee for his Te- 
nant : () So that if a Leaſe for years be made rendring Rent, and (f) 44 E. 3.5. 
the Rent be behind and the Leſſee die, his Executor hall be char- 7 Fi 3- . 
ged for this Rent; or if the Leſſee for years aſſign over his Inte- 50 n 
reſt and die, his Executor ſhall be charged with the Arrearages 
beſore the Aſſignment, but not with any of the 1 
after the Aſſignment. (g) Alſo an Executor is chargeable for — & Cob. 
Tythes due from the Jecerted. (6) And if an Action be brought 21, 22. * 
inſt an Executor or Adminiſtrator upon an Eſpecialty for mo- (h) Trin. 7. Jac. 
ney, it is no good Plea in Bar of this Action, to plead a Stature or B. R F. N. B. 51. 
Recognix ance, with Deſeazance to perform Covenants, when there 
is no Covenant broken: But if the Statute or Recognizance be to (1) Bridg. Rep. 
pay money, it will be otherwiſe, (1) Nor is it a ſufficient Plea 79: 80. 
in Bar of a Legacy, to plead a Bond with Condition for the per- af — Brownl. 
formance of Covenants not yet broken, or for the doing of any p. 54.1 * 5 
other Collateral thing meerly contingent, not infringed ; or to 75. 50. 80. 2 par, 
ſay, That the deceaſed was a perſon Out lawed. (2) 118, 119.153, 
4. In an Executor ſued, do plead that he never was Executor, 8 n 51 
nor Adminiſtred as Executor (for that mult be added) then ify, R. 
Iſſue be taken upon this Plea, and it be found againſt him, the | 
Plaintiff ſhall have Judgment to recover, not damages only, but 
the Debt it ſelf out of the proper Goods of the Executor, if none 
of the Teſtators can be found. Likewiſe, as it is frequent in uſe 
for Executors to pay the Teſtators Debt with their own Moneys. 
and to make themſelves ſatisſaction out of the Teſtators Goods: 
So it is moſt equal, that Executors ſhould with their own money 
diſcharge the of Rent of thoſe Leaſes, the profits where- 
of themſelves enjoy by virtue of the Teſtators Will ; Therefore 
where an Executor is ſued for Rent behind, after the Teſtators 
death, upon a Leaſe for years made to the Teſtator, and by him 
left to the Executor, here it ſhall be adjudged and levied upon 
the Executors own Goods; for that ſo much of the profits as 
the Rent amounted unto, ſhall be accounted as his own Goods, 
and not his Teſtators; otherwiſe a Scire Facias againſt an Execu- 
tor (hall not be awarded to have Execution de Beni proprizs, up- | 
on a Surmiſe, nor in any ſuch Caſe, unleſs it be upon the Sheriffs ( Cro. 53. :. 
return of a Devaſt avit. (1) Again, if Executors plead Plene Ad- 2 Wheeler vert. 
miniſtr, and it be found for them, and after that certain Goods 2 
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ol the Teſtator come to their hands: In this Caſe, if he which 
brought the firſt Action of Debt, bring the ſame againſt them 
. again, the Action is well maintainable, (i) or if pleading, 
(i) 7 Ed. 4 8. per riens inter mains, that the Executors have no left in their 
Litt]. hands to pay Debts : Yet if Goods happen after to come into 
their hands, the Plaintiff ſhall have after a Scire Facias out of the 
(2) Per Cur. fame Record, by ſurmiſe to have Execution of the Goods. (2) 
33 H. 6. fol. 23, It is alſo to be remembred, That the value upon an Appraiſment 
24. in an Inventory is not binding, nor much to be regarded at the 
Common Law either for or againſt Executors; for if it be too 
high, it ſhall not prejudice the Executor; if it be too low it ſhall 
not advantage him; but the very true value as ſhall be found by 
the Jury when it comes in queſtion, whether the Executor hath 
fully Adminiſtred, or hath Aſſets in his hands or not, is that 
9 which is binding in the Law. N 

5. Executors are liable to ſatisfie the Obligations made by their 
Teſtators, though they be not therein bound by Name. Alſo an 
Action of the Caſe lieth againſt an Executor upon an Aſampſir, 
or the ſimple Contract of the Teſtator, eſpecially where the ground 
oſ the Aſſumpſit is a true and real Debt. Alſo the Rationabilis pars 
bonorum, by Cuſtom, in ſome places, is maintainable for the Wi. 
7k) Cok. lib dow, and Children againſt the Executors. (&) Alſo a Derinne lieth 
Intr. £64. geh an *8Ainſt him for the Goods delivered to the deceaſed, if the Execu- 
A%ion in Torkſhire. tor doth (till continue the ion of them. Likewiſe an Action 
lieth agaiuſt the Executor for arrearages of account found upon the 
00) Brownl. Rep. deceaſed before Auditors. (J) Allo the Executor of a man that 
18, 19. 22. 53. 2. recovereth a Debt upon a Judgment had by the deceaſed, ſhall be 
E * 4 chargeable with reſtitution, if the Judgment be reverſed for Er- 
Plow. 3 F. N. Tour. (n) Allo where a Priſoner dieth in Debt to a Goaler for his 
B. 121. 3 H. 6. diet during the time of his Impriſonment, his Executor is liable. 
35. 11 H. 4. 45. (n) Likewiſe where one hath a Tally of the Exchequer, to re- 
(m) Cuiia B. K. ceive money of ſome Cuſtomer, Receiver or other Officer of the 
(a) 27 H. 6. 4 5 Kings, and delivereth it to him, he then having money of the 
r II. 7. 17. 2 H.q. King in his hands; if he die without paying the ſame, his Exe- 
8, 9. cutor ſhall ſtand chargeable with the payment thereof. (o) Alſo 
(0) E. H. 4 the Executors of an Adminiſtrator are chargeable, where he did 
bk. 9. 701 89. þ neither Pay the Debts, nor leave the Goods of the Inteſtate to the 
(p) 2 H. 4. 13. next Adminifirator, but otherwiſe diſpoſed of them : Yet an Exe- 
oke lib. 11. fol. cutor is not chargeable in an Action of Detinue, nor of Account 
2 H. 5 35- (except to the King) for the Teſtators detaining, and not pay- 

8 9 6.2” ing, or anſwering things received, or under his charge. (n) 
Via ep 22. $.: 6. But an Executor, as hath been formerly implied, is not 
chargeable for any perſonal wrong done by the deceaſed, for it dies 
with his perſon 3 neither will an Action of Debt lie againſt him 
upon che {imple Contract of the deceaſed, but an Action 1 — 

| a 


* 


a 


Fart Il. of Executors and Adminiſtrators. 5 165 7 


Caſe only. . Neither will an Action lie againſt an Executor upon 12 Adjuaged, 
an Arbitrement made in the life-time of the Deceaſed, albeit it be 2 40 Eliz. B. 
made in writing: Neither will an Action lie againſt an Executor Hill. 24, ; 1 
for Colts given in Chancery againſt the deceaſed in a Suit there 3 yer , Jens 
for it is loſt when the party dies. And where there be many Exe- Coke 9. 39, 49. 
cutors, and all have accepted, they muſt all be joined in the Suit; Bro. tit. Execut. 
but if ſome of them have refuſed, poſſibly the Suit may be good JS: 13%: Fitzh. 
enough againſt the reſt. () Otherwiſe, one Executor cannot be (r) Bron. , 
charged without his Co-Executors, except it bein the Caſe of Se- part. 18, 19. 22. 
verance, and in ſome ſpecial Caſe where one alone doth the wrong) 53- 2. part. 39. 
as where one Executor doth detain the Deeds from the Heir. (r) 81, 139. 

7. Debt brought againſt the Executor of H. . The Defen- Mich. f. C. pa 
dant pleaded, That he never was Executor, nor Adminiſtred as C. B. Stokes ver, 
Executor. The Jury found, That the ſaid H. V. died poſſeſſed Porter Anderſ. 
of divers Goods, and that one YV. A. was indebted Seven pound Rep. Par. 1. Caf. 
to him, which the Defendant had received, and for which he had. 
given his Acquittance, and that immediately after the death of 
the ſaid H. . the Defendant took into his poſſeſſion all his Goods, 
converted them to his own uſe, enjoy'd them, and diſpoſed of 
them to his own profit at his own will and pleaſure. And whether 
upon this matter of Fact, the Defendant were Executor or not, 
was ſubmitted to the Court ; who were of Opinion, That this 
matter of Fa& was the Adminiſtration as of an Executor, and that 
the Defendant ſhould be charged accordingly. 

Scire Facias upon a Judgment againſt a Teſtator in Debt 
xrought againſt his Executors, who pleaded, That before they had Mich. 43 Eliz. C. 
knowledge of this Judgment, they had fully Adminiſtred all the 1 & 
Teltators Goods in payment of Debts upon Obligations. It was ap 
uijodged no Plea, for at their Peril they ought to take knowledge 
of Debts upon 


Record, and ought firſt of all (unleſs Debts duc 
© ra Queen) to have ſatisfied them. It was adjudged accord- 
W140 
Although an Executor plead, That he did never Adminiſter as 
Executor, yet he may afterwards Adminiſter as Executor, if he 
pleaſe. (1) And where there are three Executors, whereof two 
prove the Will, and the third refuſe the Executorſhip 3 yer this (2) Cedib 3% 
IG Tn ns my releaſe any Debt due to te 
tox. 
If a Sheriff levy money upon a Fieri Facias, Action of Debt will 
lie againſt his E xecators for it. (29 | ) Co 
An AQion once attachable againſt an Executor, is not taken MAF .* 
away by a ſubſequent Adminiſtration. (3) (3) Hob. 49. 
Action of Debt will lie for the Creditors againſt Executors quoe - 
«ſq, A. B. comes of the age of 21 years, if ſuch Exccutors waſte 
or {ell the Goods, (4) 9893 
A 


hath. th 
EL, I 


a 


- Hill. 29 Elz. C. 
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(5) 34H. 6. 45- A Capias ad ſaisfaciendum will not lie againſt Executors, 
Hugh. Abr. Cal a bw rar ar pleaded by to, Fe) | 38 

If a man hath a ſtock of Cattel, or perſonal Goods only for 

a time, and the Leſſee Covenant for him and his Aſſigns, to de- 

liver it at the end of the Term, or pay fo much Money, and af- 

ter aſſign it over to another; the Aſſignee ſhall not be charged 

= with this Covenant, bat the Executors or Adminiſtrators ſhall be 

(6) Co. 5. 17. bound by it. (6) | Rig 25 8 
The Executor of him who dies in Execution, is no further 


. Þ 0 l (7) | 
(7) Hob. 52-56 e grant ax An cue of Ks Lands to. 4 N. fh l. 
and die: In this Caſe, it ſeems, the Bifhops Executor or Admi- 
| niſtrator ſhall be charged with the arrearages due in the Biſhops 
(8) Dyer 370. ME: (80 3 PG 8 
Leſſer for years deviſed his Term, made his Executors, and 
died; the Executors commit Waſte on the Leaſe Lands devifed: 
Afterwards they aſſent to the Deviſe; in this Caſe it is held, That 
(9) Co. 4. 12. the Action of Wafte (hall lie againſt the Executors. (9) 
If an Executor aſſume or undertake to pay a Debt of the Teſta- 
tors, this will bind or oblige him, and he may be ſued upon it, 
a act Rep. whether he have Aſſets or not: (10) | 
wy A Leaſe is made for years by Indenture, rendring Rent, Debt 
will lie againſt the Leſſee's Executor, though his Teſtator the 
Leſſee never entred upon the Land. (11) 

An Action of Debt was brought upon a' Bond of 400 J. againſt 
an FE xecutor, dated 35 years before, and no ſuit upon it, nor in- 
tereſt paid for it in all that time. And it was held to be paid, 
and ſaid to be the uſage in ſuch Caſes. And fo by direction of the 
(12) Clayt. Rep. Judges, the Jury found, That it was paid. (12) | 
170. Alchough the Executor or Adminittrator of a' Leſſee ſtands 

- Charg'd with the arrearages of the Rent behind at the Leſlee's 
death, yet with ſuch arrearages thereof as grew due after the 
Leſſer's Aſſignnient of his intereſt to another; he ſhall not be 
(13) Bro. Exec. charg'd: (13) | 

127. Cok. 3.22. Am Adminiſtrator is ſtill ſuable, though the Adminiſiration be 
920 granted to another. (14) And the Executor or Adminiſtrator of a 
(14) Hob. 49. man that recovereth a Debt on a Judgment had by the decraſed, 
ſhall be chargeable with Reſtitution, if the Judgment be aſter re- 

(15) Cur. 21 Jac. verſed by Errour. (15) | | 
B. R. Debt was brought by S. B. againſt D. B. and others, Defen- 
dants Executors, &c. The Defendants pleaded Recovery againſt 
B. Braſebridge them by another in an Action of Debt, and ſhewed the Contents 
, Barkevile, of the Record : To which it was replied, That the Recovery was 
Anderl. Rep. by Covin, to defraud the Plaintiff of his Debt, and hereupon Iſſue 
Caſ. 197- was joyned : It was found by Verdict for the Plaintiff, and * 
Y 


(11) Velvert 03. 
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by all the Juſtices, That the Judgment ſhould be againſt the Exe- 
cutor, as againſt the Teſtators Goods, and not as againſt his own 
proper ing hereunto, CR inclined for ſe- 
veral Reaſons: 1. For that the Plea was a void Plea for the | 
Record which the Defendant pleaded, was ſuch as the Plaintiff wy 
doth confeſs and avoid, and not like that which is every way 
falſe 3 as when one pleads, that he never was Executor, nor Ad- 
miniſtred as Executcr, &. which Plea being every way falſe, and 
ſo within his own knowledge allo, doth for that reaſon cauſe, that 
Judgment in that Caſe ſhall be of his own proper Goods. 2. An- 
other reaſon is, That becauſe ſuch Judgment is moſt agreeable 
to Reaſon 3 wiz, To give the Plaintiff Recovery of his Debt out 
of the Teſtators, and not the Executors Goods, which is con- 
ceived a more reaſonable way than to charge the Executors 3 for 
that they bear the burthen of the Adminiſtration 'of the deceaſed's 
Will, they deſerve to have as much favour as Reaſon will admit, 
and nat be charged of their own proper Goods, It was further - 
ſaid, That if an Executor ſhould be liable to ſuch Judgment of his 
own Goods, it would be a cauſe of often refuſing the Adminiſtra- 
tion of Teſtaments, for it is a thing of ill conſequence to bind 
Executors in their own proper Goods in any other Caſes than have 
been in fore-time adjudged : Which Caſes were cited out of divers 
Books, but here omitted for Brevities ſake z none of which Caſes 
have any reſemblance with this in Queſtion. a 
Debt was brought againſt an Executor: The Plaintiff declared Mich. 30,31 Eliz. 
upon a {imple Contract; to which the Defendant pleaded, Fully C. B. Anderſ. 
Adminiſtred: It was found againſt him, and moved in Arreſt of Rep. Ca. 218. 
Judgment; for that the Action was againſt an Executor who is 
nat chargeable in that manner: And it was ſaid, That when it 
doth appear to the Court, that the Executor is not chargeable, the 
Court ought not then to judge for the Plaintiff; and to this pus 
pole ſome Books were cited, and it was faid, That the reaſon 
why an Executor ſhall not be charged upon a ſimple Contract, is, 
for that he is a ſtranger, and cannot have notice of the Contract, 
and therefore the Law will not have him to be charged for that 
alone, without ſomewhat elſe : But in this caſe it appears that he 
had notice of the Contract, inaſmuch as thereupon he 5 
Fully Adminiſtred , and that Plea being admitted, it implies as if 
had known of the Contract; and therefore when he pleaded, that 
had he had fully Adminiſtred, which was found againſt him, Judg- 
ment ought to have been given for the Plaintiff; for Proof where» 
of a Judgment was cited, which appears to have been given, An. 
to H. 6. fol. 15. and 13 H. 6. as the Book ſays in the like Caſe 
againſt an Executor upon a ſimple Contract. All which notwith- 
landing, it was reſolved by the Court, That the Plaintiff ſhould — 
no 
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nothing by his Writ, giving their Reaſons for ſuch their Judg- 
ments which for brevities take are alſo here omitted. 
Debt _ an Adminiſtrator upon an Arbitrement made be- 
Mich. 39, 4o.Eliz. twixt the Plaintiff and the Inteſtate in Writing; and the Defen- 
B. R. Powye» dant demurr'd thereupon : And without argument it was adjudg- 
verſ. Garland. eq for the Defendant, becauſe the Inteſtate might have waged his 
Cro. Rep. Par. 3- Law. But otherwiſe it were, ißt had been in Debt upon ar- 
rearages of Accounts e. Auditors. 4 5 by 
| A i againſt an Fxecutor upon the promiſe of the Teſtator; 
3 — 44 and 1 it was not averred, That he had Aſſets to 
verſ. Huler. Cro. pay Debts, &c. But Mich. 29. & 30 Elix. it was adjudged, that 
Rep. par. 3. the Declaration was and the Plaintiff recovered. 
a . Debt againſt an Executor upon an Obligation made by his Te- 
am ? lone? ſtator 3 Plaintiff was Non-ſuited, the Defendant had Coſts by 
Allyben. Cro. order of the Court. Otherwiſe it is where an Executor is Plain- 
Rep. par. 3. tiff, and is Non-ſuited, For it cannot be intended, that it was 
conceived upon malice by him. Vid. Stat. 23 H. 8. cap. 15, 
Fusch. 39 Eli. Debt againſt an Executor upon an Arbitrement , made in the 
Hampton verl. time of the Teſtator. It was demurred in Law, Whether it lay 
Beyer. Cro. Rep. or not? Becauſe the Teſtator might have waged his Law. And 
* adjudged, without argument, that it lay not. 
Debt againſt P. as Executor. The Plaintiff had Judgment to 


Paſch. 38 Eliz. recover de Bonis Teftators. And thereupon a Scire Facias was 
Adworth verſ. 


e awarded, and the Sheriff returned, Quod nulla babuit bona Teſta- 
cel, Co. Par. 3. torgs. And the Plaintiff ſurmiſeth, that he had waſted the Teſtators 
Goods; whereupon he prayeth a Scire Facias, why he ſhould not 
have Execution de Boni Propriis? and ruled by the Court, That 
this Writ ſhall not be awarded, upon the ſurmiſe of the party, up- 
on a Devaſtation ; nor in any Cale where the Judgment is de Bo- 
n Propriu, unleſs it be upon return of the Sheriff, where he re- 
gurns a Devaſtavit. Vid. 9 H. 6. 9. & 57. Fitzb. Execut. 9. 
Debt againſt an Adminiſtrator: The Caſe was, The Inteſtate 
nted ro the Plaintiff by Deed, all his Goods mentioned in the 
Schedule, for 20 J. and died: For which Goods the Plaintiff ſued 
his Adminiſtrator, ſhewing what the Goods were in Specie: To 
which the Adminiſtrator-Defendant pleaded, the Statute of 13 Eli- 
. 2b, againſt Fraudulent Deeds, and that the Inteſtate was the 2 
Fac. indebted to divers perſons in ſeveral ſums, ſhewing to whom 
and what; and then made this Gift in Fraud, &c. and occupied 
the Goods during his life, The Plaintiff that replied the Defendant 
had Aſſets in his hands, and that the Gift was upon good Conſidera- 
tion; upon which it was demurred. And the Demurrer held 
good; 1. For that the Defendant in his Bar, had not averted , 
That the Debts due to the Creditors were unpaid, nor that they 
were Debts due by Specialty. 2. For that the Defendant ſup- 


poled 
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cons & 1 5 
poſed it would be a Devaſtavit in him, which was not ſo; for 
that the Goods in the Plaintiffs hands were not liable to the Cre- 
ditors. 3. For that the Defendant was not ſuch a Perſon as is 
enabled to plead that Plea : For the Statute which makes ſuch (16) Cro. 2. 250 
Deeds void, makes them void as againſt the Creditors, not againſt 271. Hand: verl. 4. 
the party himſelf, his Executors or Adminiſtrators. (16) Leader, 
An Executor or Adminiſtrator for Tythes due from the decea- (19) TI 
{ed, is to be charg'd only in che Spiriruel Court, and not in any h N. F. N. B05 
8 (17) N 
there is an Adminſtrator durante Minor; ætate of an Ex- 
ecutor, the Minor when he comes of age, may not have an Ac- 
againſt ſuch Adminiſtrator for Goods, but he muſt have a- 
Ditlans for tink, or fr the Adminiſtrator jn the Spiritual 
Court, (18) | | f (18) Benlo. 25. 
If a Scire Facias be brought againſt an Executor, to ſhew cauſe 
why he ſhould not pay a Debt to the Plaintiff recovered againſt 
the Teſtator,the Executor may not plene Adminiſt ravit; but 
he muſt plead, That no Goods of the Teſtator's are corne into his 
hands, whereby he might diſcharge the Debt: For he may have (1) Styles Re- 
fully Adminiſtred, and yet be liable to this Debt. (19) giſt 120, 
If an Executor in Bar to any Action brought againſt him, 
ow (as he may) a Debt due by his Teſtator to the King, (20) (2) Cro. 2. 182. 
muſt then withal ſay in his pleading, The Debt is a juſt and 2 — 59 ae 
true Debt, and not paid or ſatisfied. (2 1) Or if he pay a Debt (22 Cre 2. 8 4 
upon an Obligation before a Statute be broken, ſuch payment will PA, ver. 
be a Plea in Bar againſt the Statute. (22) Eke 
In againſt an Adminiſtrator, and a plene Adminiſtravit 
pleaded, the Judge did allow him to give in Evidence, Judgments 
precedent without pleading of them 3 and it was held, That an 
Acquittance ſhewed in Evidence for 100 J. paid to a Creditor, is 
good in diſcharge of an Inventory for ſo much; and if the Debt 
I 3 the 5 2 o- 
party muſt ſhe w a ve it, elpecially i an It- (23) Clayt. Rep 
tance of the King's Officer, for the King's Debt. (23) 125 1 
Scire Faciss againſt an Adminiſtratrix to have Execution of a | . 
Judgment againſt the Inteſtate: The Defendant pleaded, Quod Paſch. 39 Elis. C 
nulla habet bons, que fuerunt Inteſt ati, tempore mortus ſuæ, in ma- B. Ordwey ver. 
nibus ſuis Adminiftrends, nec babuit die impretations bre vu, fre, Cro. 
nec unquam poſtes. And it was thereupon demurred, and held by Rep Par. 3. Pl. 20 
all the Court, that it was not any Plea 3 for a Judgment cannot 
be anſwered without another Judgment; and it may be, ſhe had 
Adminiſtred all the Goods in paying Debts upon Specialties, which 
is not any r Sue (as ſome ſaid) 
it may i $ upon a Statute or Recognizance, 
which is not Mowable againſt a 3 But Anderſon denied 


it; 


— 
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it; for there is not hy priority of Debes upon Record, unles in 

Caſe of the Queens Debt, which is firſt to be paid. And here the 

| Defendant ought to have * ſpecially, how ſhe had Admi- 
niſtred, Wherefore it was adjudged for the Plaintiff, 7 

| +: en: c. The Defendant pleaded Out-lawry in the Teſtator, 29 Elix. 

1 C not reverſed, and it was thereupon demurred, Herne for the Plan- 

Bradwel, and % tiff moved, That it was not any Plea, becauſe (admitting it to be 

Wife Executrix of à Plea) it ſhould be, in regard of the Teltators being Out- lawed, 

Sir Thomas Man- he ſhould not have any Goods but what appertained to the Queen, 

ners; Je Rep; par. and then the Executors might not have any Goods to fatisfie : But 

ED that is not ſo for the Teſtator might have a Debt due to him up- 

on a Contract, which is not forfeited 5 or, it might be, the Teſta- 

tor deviſed Lands to be fold, and which are fold, the money is 

Aſſets in their hands; and in 3 H. 6. 17, and 32. it was holden to 

be no Plea. And of that opinion were Walmeſley and Owen. For 

a perſon Out-lawed may well make a Will, and have 

over and beſides the Goods forfeited to the Queen, as in the Caſes 

| before put, and others of the fatne nature: But Beamond e contra, 

for the Bar is good to a common intent; and theſe kind cf Aſſets 

ſhall not be intended, unleſs they be ſhewn, Wherefore Prima Fa- 

cie the Plea is good, Anderſon abſente Adjournatur. Afterwards 

for deſect of pleading, without regard to the matter in Law, ic 

was adjudged for the Plaintiff, 8 Ed. 4. 6. 21 Ed. 4. 5. 39 H. 

6. 27. 

 Errour of a Judgment in C. B. againſt three Executors : The 

Errour aſſigned was, That one of them died pending the Writ 

before Judgment. And Warberton moved, that this was Errour : 

41 Eliz. C. B. But when one of the Executors Plaintiffs die, this is no Errour , 

Anonymur. Cro. for they might be ſevered : But the Court held it no Etrour. 3 H. 
Rep. par. 3.P!. 10. 7. 1, 3. 8. Ed. 3.11. 7 ; 

| Scire Facias againſt Executors, upon a * their 

— 2 we Feſtator in Debt: They pleaded, that before they had any know. 

Eliz. C. n. e jedge of this Judgment, they had fully Adminiſtred all the Teſta- 

ten verſ, Hibbins, ge : Sm — : 

Cro. Rep. par. 3. n tions; and it was there- 

N. 37. upon demurred, and after argument at the Bar, adjudged ſor the 

Plaintiff, that it was not any Plea, For they at their peril ougbt 

to take Cognizance of Debts upon Record, aud ought firſt of all 

(unleſs for due to the Queen, wherein ſhe hath a Preroga- 

tive) to ſatisfie them 3 and although the Recovery was in another 

Country than where the Teftator and Executor inhabited, it is 

not material: But if an Action be brought againſt them in ano- 

ther County than where they inhabit, and before their knowing 

thereof they IN. Debts upon Specialties, that is allowable > wheie- 

ore it was adjudged accordingly. Vid. 4 H 6. a 4 Ed. 4. 21. 
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Debt againſt an Executor, who he had rienes in ſes Mich. 26. Eli. C 
ne but certain Goods diſtrained and impownded, it was ad- N. Cann. Cro 
to be no Aſſets to charge him. . AN. 
Caſe was, 4. coyenanteth with B. to put his Son an Ap- Paſch, 33 Fla. G. 
prentice to C. or otherwiſe that his Executors ſhall pay B. Twenty B. Ferror verl. 
pound. 4. dath not put his Son an Apprentice to C. and dieth 4 7/=.Cro. 
E brings Debt againſt the Executors of 4. and it was reſolved by NP. Par. 3. Fiz. 
the Court, That it lyeth not for two Reaſons: 1. It cannot be a 
Debt in the Executdr where it was no Debt in the Teſtator : And 
i Ten lieth againſt him or his \ 


W 


Note, A ſumpfir by the Teſtator lies againſt his Executor, in Vid. Caf. Lg.. 
Caſe the Debt riſeth upon a Loan and Promiſe of the Teſtator 0 Mich J 1 
pa), and the Promiſe be for the payment of a meer Debt. and not & Cal Llomk Ks”) 
to do any collateral Act, and where the Teſtator himſelf, by rea- Thewpſor Hill. 
ſon of dach Promiſe, could not have waged his Law; in ſuch 17 Jac B. R. & 
Caſe his Executor is chargeable ; but upon a meer collateral pro- Ci e 
miſe of the Teſtator, an Aſumpfit lies not againſt his Executor. {oy E. R. Oui 
Such was the Opinion in Q. Elzz. time: But now in Reg. Fac. the omnes Catus in 
Opinion of both Courts was, and reſolved, That the Action Cro. Rep. par. 2. 
againſt the Executor lies as well in the one Cale as in the other. 

In an Obligation two were bound to a third joyntly and ſeve- 
rally: The Obligee made the Wife of one of the Obligors his 
Exrcutr x, and died; the ſaid Wiſe Adminiftred : Then the 
Husband of the Obligor made her alſo his Executrix, and died. 
leaving Aſſets to pay the Debt; Then ſhe died, and the Plaintiff 
took Adminiſtration of the Goods and Chattels of the Obligee un- 
adminiſtred, and brought his Action againſt the Defendant, be- 
D this Caſe it was held, That the 
ASion would not lie, for that it was ſuſpended and gone. (24.0 9 

One as Adminiſtrator, commenced his Actions for Goods be- 
29 To which was pleaded, Now Detinet by 
the t, who produced in Evidence Letters Teftamentary 
of the (ame perſon, who was ed to have died Inteſtate 3 
and K was admitted for a good Evidence. (25) (35) 

In Debt on a Bond againſt an Executor, who pleaded Plene 
Adminiftrevit, giving in evidence Bonds cancelled or taken in, or 
Acquittances for money paid: It was held not good, without 
rr given for payment. (56) Thid Cale 

| 192 
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Hill. 11 Jac. C. B. Scire Facias ſued by H. againſt . Executor to his Father for 
Harecourt verſ. . Execution of a Judgment obtained againſt the Teſtator. The De- 
er 2 fendant pleaded Plene Adminiſtravit at the time of bringing the 
Þ. nu. 1178. Action; and thereupon they were at Iſſue, and the Jury found, 
That the Teſtator conveyed a Leaſe in truſt to one Fiſher, againſt 
whom the Executor had recovered One Thouſand pound in Chan- 
cery, which was come to the Executors hands, Et ff ſuper tots 
materia, &c, Two points in this Caſe were argued at the Bar 
and Bench: 1. Whether the Plea of Plene Adminiſtravit at the 
time of bringing the Writ were in that Judgment was gi- 
ven againſt * eſtator in his life · time; and it was ruled, that it 
was not good, but that in ſuch Caſe the Executor ſhould have 
pleaded, There was nothing in his hands at the time of the Te- 
ſtators death, becauſe the Judgment bound him to ſatisfie that 
Debt before others: But by the joyning of Iſſue, the advantage of 
that Exception to the Plea was waved. 2. Whether the ſum 
decreed in Equity in the Chancery ſhall be Aſſets; and they all 
agreed it ſhould be Aﬀets , becauſe the Jury foimd, that by vir- 
tue of the Executorſhip it was come to the Executors hands. 
9 Elix. Dyer 264, And money ariſing of the ſale of Lands by Ex- 
ecutors, ſhall be accounted Aﬀets. Chapman and Dalton's Caſe. 
Plewd. Alfo damages recovered by Executors pro bonis aſportatis 
in vita Teſtatoris fhall be Aſſets. Vid. Paſeb. 39 Ed. 3. and C. R. 
Ordinary and Godfrey's Caſe. Nota per Coke, Cro. & Dod. That 
if an Executor receive any thing as an Executor, by Equity in Chan- 
cery, that thing ſo recovered ſhall be Aſſers. And per Cur. If I de- 
+ viſe that my Execntors ſhall fell my Land; if they ſell, 
the moneys proceed of fuch Land ſold, was never in the Tefta- 
tor, yet foraſmuch as = came to them as Executors, they ſhal! 
be Aſſets. And it was adjudged per Cur. in Banco, That moneys 
recovered in Equity by Executors, ſhall be Aſſets, for which Dod. 
alſo cited in the Caſe between Harwood and Wrayman. VF. as Ex- 
ecutor to P. S. ſued F. in Chancery, ſuppoſing that he had a Leaſe 
of the Teſtators in Truth: And for that E had disburſed divers 
fums of money for the Teſtator, it was decreed, That he ſhould 
retain the Leaſe, and pay a conſiderable ſum of money to the Exe- 
| eutor for the-Overplus of the value of the Leaſe. The Queſtion 
9) Trin. 12 Jac. Was, Whether thofe moneys fo recovered inChancery ſhould be fſſets7 
R R. Roll. Rep. It was adjudged per totam Curiam, That they were Aſſets. (27) 

If it be found by a Jury, That an Executor hath Aſers, but 
not to what value: For that reaſon it is not good, fuit con- 
ceſſum per Curiam: For the Plaintiff ought to recover only accerd- 

(28) Mic.-33 Jac, ing to Aſſets found; and a Reverſon upom an Eſtate tail is not 


B. R. Ever. verl, 
Surdliff, Rall. Aa. (8 


Rep. 


V. 
4 
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VV. and others brought Debt againſt the Defendant as Execu- Hi. 37 Eliz. 
tor, he pleaded Plene Adminiſtravit: And it was found by Ver- #t/on's Caſe. 
dict, That the Defendants Wiſe was made Executrix, who to e Rep: nu. 
defraud the Creditors, had made a Deed of Gift of the Goods be- 495 
fore her marriage with the Defendant, and yet retain'd them in 
her poſſeſſion and took the Defendant to H , and died; and 
the Defendant had now as much Goods in his hands as would ſuf- 
fice to pay the Creditors their Debts. - And the Court adjudged 
for the Plaintiff, for that the Defendant confeſs d himſelf Executor 
by pleading, Fully Adminiftred, and therefore is chargeable, be- 

— * of the paſſed not out of the Wife by that oy 
Grant,bein ulently made as aforeſaid, by the Stat. 13 Rin. 
One ſued an Executor in the Eccleſiaſtical Court for a Legacy, Paſch. 14 Jac. 
who pleaded Recovery in Debt againſt him at Common Law, and Lys vert. Maddox, 
that he had not Aſſets wherewith to ſatisfie. To which Mo. Rep. nu. 
the Plaintiff in the Eccleſiaſtical Court That the Recovery 7 | 
was by Covin, and that the Plaintiff in the Recovery offered to diſ- 
charge the Judgment, and the Defendant would not. And here- 
upon the ion was, Whether a Prohibition ſhould be award- 
125 not. And it was reſolved, That it ſhould not be awarded, 
for that the Covin or Fraud is properly examinable in the Eccle- 
ſiaſtical Court, becauſe the Legatee cannot fue for his 
the Common Law. But if Suit be in the Spiritual Court on a 
for a Leaſe,then a Probibition ſhall be granted, quod fuit 
per Cole who alſo ſaid, That if the Spiritual Court gi 
ment on an Acquittance, or an Arbitrament, or Award, 
wiſe than it ought to be by the Common Law, then alſo a probs 
bition (hall be granted, quod fuit conceſſum per Dod. And 
by the Spiritual Law, a Gift of Goods is not good withou 
Law, a 


Fur 


very: But if they judge therein according to that 

hibition ſhall be granted. But in a Suit in the Spiritual 

r the 

ment thereof: So if an Acquittance be thei 

8 
cognizance original and princi 
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Caſe Beddy verl. B. brings Debt againſt H. on a Demiſe for years to one unto 


Hargrave Mo. whom H. was Adminiſtrator: And the Writ was in the Deber 
Rep. nu. 771. ang Detinet. Whereupon in Arreſt of Judgment it was ſhew'd 
N in B. R. That it ought to have been in the Detinet only, becauſe 
againſt an Adminiſtrator: But it was adjudged, That it was good 
in the Debet and Detinet, becauſe the Rent due incurr'd in the Ad- 
miniſtrators time, and the Land is not Aſſets, but only ſo much 
of the profits as the Land is worth above the Rents; and the Ad- 
miniftrators ſhall not anſwer for more than the Land is worth, de- 
ducting the Rent: But in all Caſes where an Executor or Ad mi- 
niſtrator brings an Action for a Duty teſtamentary, there it ought 
to be in the Detines only, becauſe the Duty being demanded,oughe 
to be Aﬀets. 15 5 1 . 
1c H. 6. 25, Co. An Executor is not char for a Debt due by the Teſtator 
9 Pinchon 88. 2 ſimple Contract. ularly an Executor ſhall not be 
Roll Abridg. > var without Specialty in any Action wherein the Teſtator 
og 6, 09 might wage his Law, for chat an Executor cannot wage his Law 
ee of other mens Contracts, 46 Ed. 3. 10. 4. 11 Hl. 6. ö. 
TH. 3 Eliz. B. —— the E Ja in — of 5 — = 
. Doaington's ou inſt D. Executor of V. M. ſuppoſing that W. Ai. 
Caſe. Cro. Rep. received _ of the Queens amounting to thouſand five 
nt bundred pound, upon a ſpecial Verdict: The caſe was, That VV. i. 
had received annually out of the Exchequer Fiſty pound as a-Fee 
for his Diet for thirty-years her, which was paid him by the 
command of the Lord Treaſurer z who had Authority by Privy 
Seal to make allowance and payment of all Fees due, but in truth, 
theſe were not any due Fees : And whether his Executor ſhall be 
charged with theſe ſurns ſo received, was the Queſtion. And af- 
ter Argument it was adjudged, that he ſhould be charged; for 
it was held, That this payment of the money by the appointment 
of the Lord Treaſurer, was not allowable; for the Privy Seal is 
not ſufficient authority to diſpoſe of the Queens Treafure, unleſs 
wheze it is due; and he diſpoſing of it otherwiſe, it is out of his 
authority. 2. It was hdd, That this money delivered by autho- 
rity of the Lord Treafurer, who is quaſi a Judicial Officer, and 
it was quaſi a judicial At by him yet it not bind the Queen: 
for it was without his Authority, without warrant,* to make al- 
lowance thereof, not being due; and it is at his peril who receives 
it, or.demands allowance thereof. For theſe and other Reaſons 
(mentioned in the Report) it was adjudged for the Queen againſt 
Mich. 3,, K 48 che Defendant; and although he were Executor, he ſhould anſ- 
Eis i Um. wer for it as a Debt from the Teſtator, 11 Co. 90 ö. 
Scac. Stubbin's . Errour upon a Judgment given in an 4umpfic again an Exe- 
verſ. Retheram. cytor upon a promiſe of the Teſtators, where the Plaintiff decla- 
Cro. Rep. par. 3. ed, That the Teſtator in conlideration of Marriage promiſed to 


pay 


——_— 
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day the Plaintiff One hundred pound, and for non-performance of 
155 iſe brought the Action, and Judgment there given for 
the Plaintiff: And this matter was aſſigned for Errour, that the 


Action lay not againſt an Executor; and all the Juſtices and Ba- 


tons (beſides Clark Baron) held it to be Enoneous for this cauſe : 
For Anderſon (aid, The reaſon why Debt lies not againſt an Exe- 
cutor upon a Contract of the Teſtators, is, becauſe the Law doth 
not intend that he is privy thereto, or can have notice thereol, and 
he cannot gage his Law for ſuch a Debt as the Teſtator might; and 
when Debt will not lie, it is not fit that this Action upon a bare 
promiſe ſhould bind him; for it ſtands upon one Reaſon: And if 
theſe Actions ſhould be allowable, it would be very miſchievous, 
wherefore the Judgment was reverſed. Q. Whether a Recovery 
iu this Action againſt an Executor, is allowable againſt, a Debt up- 
on an Obligation, if it ſhould be an Adminiſtration; for then it 
would be miſchie vous to-Creditors : And if it ſhould not be an Ad- 
miniſtration, it would then be miſchievous to Executors, that they 
ſhould be charged therein, and not have allowance thereof againlt 
other Creditors for it may be, that at the time of the Recovery 
they did not know. of other Debrs. Note, that this Term was 
given the like Judgment betwixt Griggs and Helbouſe in an Adi- 
on brought againſt an Adminiſtrator upon a promiſe of the Inte- 


Rates to pay money, &. 
againſt Executors, who pleaded 


Action of Debt was brought 
three Judgments for 100 l. apiece, and that they had not 20 J. 
more of the Teſtators : The Plaintiff replied, That they were ſa⸗ 
-tisfied, and kept by fraud; and it was held, That if the Defendane 
fail'd in proof of the full ſatisfaction of any one of the ſaid three 
| that the ue ſhould be againſt him, though the reſt 
9 4 arg Bebe likewiſe brought perſons 
was li inſt two 
as Executors of the Laſt-Will and Teſtament of A. One of them 

ed, Plene Adminſtravit, and exhibited an Inventory: It was 
n but that the Plain- 
tiff muſt prove that he had actually Adminiſtred, and that Goods 
of the Teſtatots came to his Hands, and ſo give him a charge; 
CO eee eee was Nonſuit. 
31 


Goods, and for Rent · arreat in the time of the Adminiſtrator, aſ- 
ter the death of the Inteltate, Action of Debt was brought againſt 
the Adminiſtrator in the Debet & Detinet 3 and it was adjudged, 


Leſſee for years died Inteſtate, A. B. took Adminiſtration of lis 


2 


(37) Item. Gafe 


71. 


That the Action was maintainable. It was Hargreve's Caſe. (32) (42)Co: 5. par. 37. 


Sed . For there is a report, (33) That Hargrave's Caſe was re- Hargrove: Caſe. 
verſed in the Exchequer Chamber, and then adjudged, That the (33/Hlb 43 Bliz- 
Action 
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Action ought to have been brought in the Detinet only: But in 

all Caſes and Actions brought by Executom, as Executors, the 

Writ (hall be in the Det inet tantum, although the Duty doth ac- 
(34) Paſch. 7 Jac. crew in their own time, becauſe the thing recovered ſhall be Af 
B. R. Lord Rich ſets; and ſo it was adjudged in the Caſe of the Lord Rich, as al- 
de Frank's Caſe, fo in Spark's Caſe. (34), 3 | 
2 = R. Debt againſt the ant as Adminiſtratrix of 7. Upon 


tyn verſ. Alice dred pound, and was bound to another by Obligation in One hun- 
Whipper. Ceo. dred pound, and that theDefendant had taken in this Obligation and 
9 made another in her own name with Sureties to the Obligor. And 
| upon the motion of Heale, the Court held, That this was an Ad- 
miniftration, and it is in the nature of a payment, and ſo much 
of the Teſtator's Debt is thereby diſcharged 3. and ſo it was ſaid to 
be adjudged in V///9od's Caſe. Nota fuit ruled accordingly, Paſeb. 

| 30 in C. B. which was entered, Mich. 28, 29 Eliz, inter St 
OS Hutchins, In like manner, if Executors plead, Plene Adminiſtr. 
0 and the Plaintiff give in evidence, Aſſets in mains; and the Exe- 
cutors plead, That the Goods of the Teſtator now in their hands, 
were pledged by the Teſtator; which Goods they have redeemed 
with their own proper Money to the full value ; and the reſidue 
of the Goods they have paid for the Debts of the Teſtator as far as 
they were worth: Upon a Demurrer in Law, this evidence was ad- 
judged good ; for a man ſhall be recompenced for that which he 
hath lawfully paid; and it is not like where a man deviſeth, That 
| bis Executors ſhall fell the Land, for there they cannot retain, be- 
6. Action upon the Caſe on Indebitatus Aſſumpſit doth well lie, 
Mich. 45 El. for every debt implies a promiſe; and it is one good conſideration 
B. R Slade in Fa&o whereon to found an Action: But for a Debt by ſimple 
va Nee“ Contract due by the Teſtator no Amy Jes gpinkt Execatcs 
nan it was openly deliver'd by Popbam Chief Juſtice, No. 44 Eliz. 
to be the Reſolution of all the Judges, and to be a preſident in all 
Caſes that might after happen. | 
Mich. « Jac. B. It was agreed by Yelverton, VVilliems and Crook, Juſtices, That 
R. tbwlb& if a man by Indenture leaſe Land to J. D. for years, rendring 
Webſter's Caſe. Rent, and J. D. dye making 4. his Executor, the Leſſor may 
have Action of Debt againſt the Executor for the Rent reſerved, 
and the arrears thereof after the death of the Leſſee, albeit the Ex- 
ecutor never enter nor agree to the Leaſe; for the Executor re- 
preſents the Teſtator's Perſon, and the Teſtator by the Indenture 
was ſtopp d, and concluded to pay the Rent during the Term up- 
on his own Contract; and albeit the Rent exceeded the value of 
the profitof the Land, yet the Executor cannot wave — 


<9 
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but notwithſtanding that ſhall be charg d with che Rent. Vid. Opin. 
Aſcue, 21 H. 6.24. & 11 H 4. Conrt. 

Action ſur Trover and Converſion of Goods upon Demurrer the 
Caſe was: The Ordinary coramitted Adminiſtration of the Goods Hill. ) Eliz. B. R. 
of an Inteſtate to the Defendant 3 afterwards the next of Kin ſues Wilſon vr. Pack- 
out a Citation in the Eccleſiaſtical Court againſt the Defendant, man, Cro. par. 3. 
to repeal the Adminiſtration, and he (pendente Lite) ſells thoſe 
Goods, and afterwards his Adminiſtration is repealed, and Admi- 
niſtration committed to the Plaintiff, who for this Converſion 

we Lite) brings this Action; and it was moved for the De- - fo 
t, that this Action lies not, for the Adminiſtration at tze 
the N r 5 
Law in this point, ves a ty againſt t inary, 

he commits them not to the next of Kin, and the Adminiſtrator, 
till Adminiſtration repealed, hath an abſolute Authority to difpoſe | | 
of the Goods as he pleaſeth. Tanfield e contra, The Converſion = 5 

dente Lite in the Eccleſiaſtical Court is not lawful, but is a N 

ort to the Plaintiff, and that the Sentence there proves, which 
is, that all things attempted or done e Lite ſhall be void, . 
and the Juſtices ought to have regard to the Civil Law in this 
point, as in 27 H. 6. Guard 118, 2 R. 2. Quare” Impedit 143. 
and 4 H. 7. 13. And by the Sentence it appears, that the Admi- 
niſtration is revoked, as if it never had been; and upon this reaſon 
it is in 339. where an Adminiſtrator recovered a debt, and 
afterwards another procured himſelf ro be joined in the Admini- 
ſtration, and releaſed the debgz and afterwards it being revoked, 
this Releaſe was not any Bar to the Execution. And Mich 25, 26 
Eliz. in the Common Bench between White and Cary, this very 

int was in queſtion, and adjudged that the Action lay. Cowes 

e Action well lies, for the Sentence doth not repeal mean 
done by an Adminiſtrator, which are for the Inteſtates benefit 3 but 
foraſmuch as theſe Goods were not converted or imployed for the 
Inteſtates uſe, it is reaſonable that he ſhould be charged for them. 
Popham and Fenner e contra. For the Adminiſtrator hath an ab- 
ſolute Intereſt and Power to diſpoſe of the Goods, until the Re- 


be made; and it is not like unto an Appeal u Lo, 
—— makes it as no Sentence; but the Repeal o the Letters 
Adminiſtration doth not void it «b initio, and make a lawful act 
Tortious, but rather in this Caſe the new Adminiſtrator ſhall have | 
an account for the Money received : and the words in the Sen- . 
tence are not to be regarded, for they are common and ordinary 
in all Sentences. So he having the Goods lawfully, and convert 
ing them lawfully, ſhall not anſwer fox them as for a Tort done. 
And Popbam here ſaid, It Adminiſtration being committed, the * 
Aa Ordinary 
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ble ver. 


Ordinary commit new Admigiſtration, itisaR 


epeal of the former 
without any Sentence of Appeal, and if the firſt Adminiſtrator waſte 


the Goods, the Debtee ſhall have the Action againſt him; and if he 
that Adminiſtrations committed over, he may well by this 
leplic tion maintain it, becauſe he waſied the Goods when he was 


Adminiſtrator, wherefore, &cc. Et Adjornatur ; but afterwaxds 


Action was diſcontinued by the Plaintiff, i 
3 of Adminiſtration to one, aſter another 
adminiſtred of his own wrong, doth not take away the bene- 


fit of a Conſideration veſted in a Stranger; therefore he that hath 


fon Tin 12 Jac. cauſe of Action veſted in him, againſt an Executor of his own 


C. B. Hob. Rep. 


Adminiſtration to another, 
Debt againſt one as Adminiſtrator to N. upon an Obligation: 


wrong, {hall not loſe. it afterwards by the granting of Letters of = 


Trin.37 Eliz. C. B. the Defendant ſhews the Cuſtom of Londen to be, That if a Con- 


Snelling verſ.Nor- tract be made by a Citizen, to pay Money to another Citizen, and 
fon. ro. par. 3. he who made the Contra dies, that his Executors or Admini- 


ol 


ſtrators ſhall be chargeable therewith, as if it were upon an Ob- 
ligation ; and ſhews further how the Inteſiate was indebted 
upon a Contract to A. who had recovercd againſt him, and that he 
had Riems ouſter en ſes maines, & c. And that it was thereupon de- 
murred. Glanvile moved, that this Cuſtom was not good: For, 
1. It is againſt Law, That an Executor or Adminiſtrator ſhould be 
charged upon a ſunple Contract, whereſore, 8c. Daniel e contra, 
The Cuſtom was always to bind the Executors or Adminiſtrators 
to pay Debts upon Contracts, and Cuſtoms in London are con- 
tixm'd by Parliament, and are now as ſtrong as a Statutez and 
therefore in London they preſcribe to give Land in Mortmain, 
which is againſt Statute Law, and there is not any Cuſtom, but 
that. it deprives, and is againſt the Common Law in ſome point. 
And this Cultom is reaſonable ; for a Debt upon a Contract is as 
well due as a Debt upon an Obligation, and therefore there is as 
t reaſon for the Payment of the one, as of the other? al- 
JIE the Law hath given a greater tive, vic. à Prio- 
rity of paying the one, rather than to the other, &c. Owen Ju- 
ſtice. Cuſtom 2 reaſonable;, ſor the Executor mags 

is bound to pay debt a Contract as well as upon a 
cialty 3 and ſuch a — — about ſour years ſince in this 
Court, but not adjud And oſ that Opinion were the other 
Juſtices, eſpecially as this Caſe is, being executed againſt him who 
is liable and chargeable by the Cuſtoms of London. The like 
Caſe is elſewhere ſince reported, That an Action of debt upon a 
Contract made by the Teſtator licth not at Common Law againſt 
an 
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an Executor or Adminiſtrator, but by the Cuſtom of Londen it is Mich. 12 Jac. BR. 
otherwiſe z of which Cuſtom the Cours of Weſtminſter ought to n 


take notice, 
— Corien That where an Executor is Plain- Mich. 7 Jac. BR. 
nt $i Ae touching the T Teſtatnent, and is Non-luit, or Yelv.Rep. — 


he ſhall 
Mr: 2 Fr . d ought Rape Be ep Roemer = 8 


_— be preſumed in the Executor who complains, 

other Mens Fact, whereof he can have no perſect 
— and ſo it was reſolved and adj 
of the Common Pleas, Quad Nora. AJ 
both Courts, contrary to ſomne ſew Precedents which were in B. R. 


ar ao Quod Nora. 


' 
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viel 5 Of ah charging Execurors, © or not. 


i 


5. Debts due to the Teftator are no Aſſets in the Baer till 


recovered or releaſed by bim. | 

6. Whether Land iſcd to be ſold for payment of Debts and 
Legacies be Aſſets. 

7. An Executor dying indebted, and leaving to bis Executor 
ſuch Goods as he bad as Executor, theſe are not Aſſets in ſuch 
Executors Executor liable to the laſt Teftators Debts. 

8. Whether an Advewſon be Aſſets. 

9. How real Chattels may turn into perſonal Aſſets. 

10. In what Caſe a Debtee- Executor may retain Money | 
of the Teſt ator, which ſhall not be hel Aſſets as to arm ants Cre- 


ditors. 


11. Other Mens Goods in the Teftators poſſ at bis death, 
ſhall not be Aſſets in the wo we ** 


12, Executors diſcharged of Aſſets as to ſo much as they pay of 
the Teſtators Debts 2 own Money or Goods. 2 
13. Certain Law Caſes touching Aſſets. 

I. * are, where one indebted dieth Teſtate or Inte- 

ſtate, and his Executor or Adminiſtrator hath ſufficient 


4 neg 
part thereof, and for ſo much : (4) So that all 


ſuch 1 Chattels and Actions dach 4 did belong to the de- 


2 own, and fo con- 
— 


r after his death the 
ns Exc Ginn i 


his Executorſhip or Admi 
to the Executor or Adminiſtrator, by 
elſe, ſhall be Aſſets in their hands to 
able tothe deceſe's Ceedicors or 
valuable may be Aſſets; 


_ 
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not Aﬀets. () Note, That Aſſets in the hand of any one of the Co- (c) Coke ſup. Lit. 
ſhall be underſtood as Aſſets in the hands of all the 
Exxecutors, (e) be it in any County or Place whatſorver. (d) All 2 4 
the Teſtators Goods and Chattels in Action, or in poſſibility at his Cro. 2. 55. 
death, and afterwards recovered by his Executors, are Aſſets in Richardſon wer/: 
their hands, but not till recovered and come into their poſſeſſion 3 Dowell. 
therefore debts of any kind whatſoever due to the deceaſed, are 
not Aſſets in his Executors or Adminiſtrators hands to charge | 
them until they be recovered : (e) But whatever an Executor ( Co ſup Lit. 124. 
or Adminiſtrator mult ſue for, by or under that Name or Appella- 5.31. Broo. Aſſets 
tion, is (being recovered) Aﬀets in his hands. (F) Yea, not- 2 png e: 
withſtanding an Executor or Adminiſtrator purchaſe the Kelw. 64 * 
Fee · ſimple of that Land, whereof he had a Leaſe for years in Dyer 363. 
right of the deceaſed (whereby the Leaſe is drowned) yet the ſaid (7) Curia. Mich. 
Leaſe ſhall ſtill continue to be Aſſets in his hands. (g) Or if Exe- l. B R. Co. 1. 98. 
the Goods of Teſtators, and buy them again, they te- 8 e 
in their hands, becauſe they are the ſame Goods (5) Coke 1. 87. 
i the Teſtators. (5) If a Man hath a Leaſe for years, Brook. Leaſes 63. 
Fifty — Anm or more, out of which he. pays (0) 18 H. 6. 4 
t, and dies in this Caſe, not the full value 
yearly, but only ſo much as is above the ſaid Rent, 
82 __ . 8 
i) ſuppoſe deceaſed dies poſſeſſed of Goods a rownl. Rep. 
to the value of Two hundred yound, and in debt to 24. ff. % 76: . 
to 


i 


121 
155 


ap 
L 
: 


721 E 
7 
5 

S 


hundred pound: In this Caſe the Executor is deemed to have Aſ- 
ſets chargeable to the other Creditors for ſo much as is above the 
unto Two hundred pound. (I) Or where (0 27 H. 8. 6. 


in 
* — Y Fith. 27 H. 8. & 
any Damages for Treſpaſs, or 
to the Teſtator . 
. 1 25 well as debts recovered upon Bonds, or | Yu 
Bills, or Lands by taken in extent upon Statutes, Recogni> | * 
zances, or Judgments. (mw). Yea, without ever having theſe Mo- (So held ins 
nies, Execute may make them Aſſets in their hands, viz. N. Ipod recs. 
king Releaſes or Acquittances, offcknowledgment of Sati — 7; vom 
faction for this amounteth to a Receipt, and e h the Execu- Preſearment. 
towards the Creditors with the whole Sum, though 
receive but part, as the principal, or ſome ſuch pro- 
| portion 


— 
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(=) Frowick 36 H. 
7. 2. 

(e) 21 H. 7. 

(p) Caſe int. Cha 


man & Dalton. El 
Reg. Plow d. Com. 


tion: But Debts or or Damages recovered by a Judgment had 
— in his life-time, whereof no Execution was, are 
not Aſſets in his Executors or Adminiſtrators hands, until Exe- 


or poſſeſſion, yet if the Jud „ 
tion avoidable, it ſhall not be deemed Aſſets in his hands; for 
which cauſe a Debt ſued and recovered by one as Adminiſtra- 
tor to A. B. and afterwards a Teſtament made by A. B. produ- 
ced and proved, is not Aﬀets in the Adminiſtrators hands, be- 
cauſe the Executor in the faid Teſtament may recover it from 
him. 

3. A Mortgage redeemed is Aﬀets, unlefs the Executors re- 
deemed it with their own Money. () Likewiſe Goods of the Te- 
ſtators redeemed by the Executor with the Teſtators „ are 
Aſſets in the . It is other wiſe, if the Executor having no 
e. of the Teſtators, doth redeem them with his own Mo- 

(o) If the Teſtator grant a Leaſe for years, or Horſes, 

Plate, or other Cattel unto A. upon. ſome Condition that A. 
not perform after the Teſtators death; in this Caſe the Chattel re- 
verts and comes back to the Teſtators E xecutors, and is Aſſets in 
their hands, | Alſo if 4. covenant with: B. to make him a Leaſe of 
ſuch or ſuch Land by ſuch a day, and B. dieth before the day, 
and before any Leaſe made; now muſt 4. make the Leafe to the 
Executor of B. and the Leaſe ſo made to him ſhall be Aﬀets in his 
hands, r apa mer Ie 
cutor: So if A. undertake to deliver in to B. Twenty Loads of 
Coals, Wood, or other Merchandize whatſoever, and this is not 
E B. But afterwards to his Executor this 

U be Aﬀets in his hands as well as the Money recovered in Da- 

es for non-performing ſhould have been, Likewiſe any Goods 


or Chattels whatſoever given or 2 to any perſon by the 
Teſtator a Condition certain, and the Condition —.— 


wards by ſuch Conditional Legatary, the faid Goods and 
Chattels condi bequeathed do revert to the Excecutor, and 

become Aſſets in his " 

4. Encreaſe gotten to the Executors e 

Gans, r. th Tells Goods lt be Aſs in thei areT ry wh 
ingron. 2 (q) Likewiſe Damages recovered by an Executor in an 
& 164.+.5 AQ on of, Thad, ſhall (as aforeſaid) be Aſſets, — 
21. KH. 4K. Hs eve never in the Taftat, (r) Alſo if a Leaſe be to one for 
Co. in Litt]. I. 2, life, the Remainder to his Nuecutors for years, and he dieth, this 
cope. e will be Aſſets in the hands of his it never were 
Reſolved by three in the Teſtator. (s) So where a Leaſe for years is thed to A. 


Ss won OP and after to B. who dieth beſore A. wo aan; 


a why fer rr polen i ons s Remake, 
and vendible. ie Money, Wie gromg upon (as afore- 


ſaid) with the ors Money, Wool growing upon Sheep after 
my rainy + the encreaſe of Sheep or other Cartel at- 
ter the Teſtators 1 
ſeſſion, ſhall yet ve as Executor. Likewiſe a Feoffmenc 
made to the Feoffors uſe for life, and after him to the uſe of his 
eng or Aſſigns for a certain number of years, that number 
of ſhall be A es in the hands of the Feoftors Executor, Alſo 


years 

Goods by or pledged to the deceaſed in his life-time, 4 
and not redeemed, or the Money thereof when redeemed, is Aſſets 

in the Executors or Adminiſtrators hands. - Likewiſe the Money 

raiſed by the fale of the deceaſed's Lands, ſold by his appointment 

by the Executors for the payment of his debts (as when the de- 

ceaſed did in his life-time appoint that his Executors ſhall (ell his 


Lands to pay his debts) ſhall, as aforeſaid, be Aſſets in'the Exe- 

cutors (s) Alſo if Executors had a Villain for years, and 2 Lit. 388 
the Villain purchaſed Lands in Fee, and the Executors entred, they they 5: 34: yer 362. 
had a Fee-fimple, but it was Aﬀets. (w) The reaſon was, be- n 


cauſe they had the Villain in auter droit, wiz. as Executors to the Bro. Aﬀers, 12. 
— * the dead. And if Executors having Aſſets, do waſte it, or (v Co ſup Lit l.. 
Debts or Legacies in any other order or method than the Law 8.11. C 172. & 192. 
hath Bae , they muſt anſwer it out of their own Eſtates. (x) 1 
ts due to the Teſtator be not Aſſets in the Executors hands, (2 Terms of Law. 
as to charge him for the payment of Debts and Le until & Co. 6.46. Dyer 
7 — and Execution R | 
received or releaſed by 8. And an Executor paying the juſt 
value of the Teſtators Goods to the Creditors, may retain the 
ſame Goods in his hands, which nevertheleſs ſhall not afterwards 
charge the Executor as Aﬀets, But if queſtion be concerning the 
value, it is received by al, that the value upon the Appraiſement 
is not binding, nor mach to be reſpected in a Conteſt at Law 3 
for if it be too high, it ſhall not prejudice the Executor; if too low, 
it ** {x advantage him; but the true value, as it {hall be found 
» when it comes in queſtion, Whether the Executor 
— VX. ed, or hath Aſſets or not, is that which is bind- 
ing in Law. 
6, If a Man give Lands by his Will in Fee to his Executors to 
be fold for performance of his Will, — 


amach. 


— EITITY 


184 * Of Executors and Adminiſtrators. Part II. 


u be miſed, are Aﬀers both for payment of Debts and Legacies. (5) 
2 5 ir Dyer But if the Land be given only for the payment of debts, 4 


EE OR then only be fold for that purpoſe, and not for 


ment of Le- 
gacies : But the profits of the Land before it be ſold are not in that 


caſe Aſſets ; but let the Executor ſee to the ſale thereof in due 

time limited and preſcribed by Law, left the Heir enter; ſor re- 

gularly the mean profits of Lands, deviſed to be fold, ſhall not 

till the _ 5 2 2 the n hands, unleſs it of _ 

itt. Wiſe devi eſtator. (z) although Lands deviſed to 

(s) Co. 8969 b. Executors for years, are Aſſets in their hands 3 yet if de Tefta- 

L 3. c.5. §. 383. tor deviſe, that his Executors ſhall fell his Land, this is not As- 

ſets until the Land be fold, and the Money received for the ſame 

(a)Brownl.2.p.47. ſhall be Aﬀets. (4) Notwithſtanding what hath been here ſaid in 

this point, and although Lands given for the payment of Debts 

and Legacies were Aſſets before the Statute of 21 H. 8. cap. 5. 

which ſays indeed, that if one Will by his Teſtament any Lands; 

&c. to be (old, neither the Money thereof coming, nor the Profits 

taken, ſhall be accounted as any of the Goods and Chattels of the 

Teſtator 3 yet ſince that Statute, viz. in the late Queens time, the 

Law was twice admitted (till to be according to the Third of H. 6. 

viz. That Land given to Executors for the payment of Debts and 

(3) g El.Dyer 264. Legacies is Aſſets, and ſo the Money thereof coming, '(b) Like- 

& 14 El. Dyer 31- with, if a Man make a Feoffment upon Condition, that the Feoffee 

| ſhall fell the Land, and diſtribute the Money to the Teſtators uſe 

whereupon he ſelleth the Land, and the Feoffor maketh him his 

% Bro. Exec. fi. 2 Executor, the Money received for the Land fold ſhall be Aﬀets in 
H.4.21. & 3H:6.3. his hands. (c) CEL | 

7. As the Goods which a Man hath as Executor to another, 
are not liable to be taken in Execution for his own debts, either 
upon Recognizance, Statute or Judgment had againſt him: So if 
ſuch a one die indebted, leaving to his Executor fuch Goods as he 
had as Executor, theſe (ſhall not be Aﬀets in the hands of ſuch Exe- 

(4) Plowd. Com. cutors Executor, as ſubject to the payment of the laſt Teſtators 
$25. int. Bran®Y Debts, but liable only to the payment of the Debts and Legacies of 
a0 Elie. the firſt Teſtator. (d) 

8. If the Grantee of the next Avoidance of a Church dies, af- 
ter the Church becomes void, and before he preſents : In this Caſe 
the Grantees Executor by preſenting whom he pleaſe, ſhall not 
thence be underſtood to have Aſſets for the payment of the debts 
of ſuch Grantee or Teltator, for that legally no profit could be 

( Sale's Caſe in made of ſuch Preſentment; yet if in that Caſe a ſtragger ſhould 
C B Mich. 32 & happen to preſent, and thereupon ſuch Executor of the faid Gran- 
0 C. ſup. Lin ter in 3 —— Imped. recover Damages, the Money of ſuch da- 
J. 3. c. 13. in fin, Mages ſo recovered Ihall be Aſſets. (e) Yet it is by good authority 
L 712. ſaid, That an Advowlſon is Aſſets; (f) underſtand it of fuch Advow- 


ld 


Part II. Of Executors and Adminiſtrators. © 


ſon as the Teſtator had for years, and is in the nature of a Chattel 
real, or an Advowſon, or any other Hereditament, granted or 
deviſed to one and his Heirs for 100 years, more or leſs; if 
ed for life, it is but a Chattel. (1) But a Preſentation to a (1) Plowd. Com. 
ſhall not be accounted Aſſets, becauſe not valuable. (2) For one 5. 2 ; 
fimple Preſentation to a Church, upon the next Avoidance, is ſaid (2) Coke on Littl. 
to be a real Chattel, and that if a Church of the Teſtators Inhe- 388. 
ritance, become void in his life, comes to the Executor as a thing | 
in Action; but is 3 — 2 where 
a Church becoming void, a Stranger preſenting nto wrong- 
fully, and the Patron died, it was reſolved, That his Executor 
might maintain a Quare Impedit. (3) So that there may be certain (3) Mich. 32 & 
Chattels which ſhall not turn into Aſſets 3 and theretore it is no 33 Eli. C-B. 
Paradox in the Law, to ſay there are ſome Chattels, which — 2 
though they come from Teſtators to their Executors, yet are not & Sales Caſe, | + 
ſo in their hands, as wherewith they may be charged as with 
Aﬀets : For ſuppoſe A. Patron of the Church of D. grants the 
next Avoidance to G. The Church becoming void, G. dies before 
his Executor having the advantage or benefit of pre- 
ferring his Son or Friend, yet this ſhall make no Aſſets in the 
Executors hands for payment of his Teſtatörs debts; for that he 
could not lawfully make the Preſentation Mercenary, by taking 
Money to preſent Simoniacally ; or in caſe a Stranger uſurping in 
the Patrons life-time, who then dying, his Executor recovers in 
a Quere Impedit, as in the Caſe aforeſaid. Nor ſhall the Goods of 
an original and firſt Teſtator, which from his Executor come with- 
out any alteration of the Property to the Executor of his Executor, 
be any Aſſets in the hands of that later Executor, to make him 
chargeable therewith for the debts of the firſt Teſtators Executor: 
But a Seigniory of Homage or Fealty, or in free Almoigne, is no 
Aſſets, becauſe not valuable. (g) ihe”, 

9. As the Teſtatots Debtors Land after Execution taken by the 
Execator in extent, turns a perſonal Duty into a real Chattel, and 
into real Aﬀets: So Money paid to the Executor by ſuch a Debtor, 
for ſuch an extent, or by a Mortgagee 2 

turns theſe real Chattels into perſonal Aﬀets, charging the 
het A on rake of Entry, kent ben lie 
in uſe or right of Action, or right try, for they be no Aﬀets . ite 
until they be brought into poſſeſſion. * NES - 

10. A Debtee making a Debtor his Executor, or dying Inte- 
ſtate, Adminiſtration is committed to the Debtor, this Debt as 
for ſo much ſhall ſtill continue as Aſſets in his hands as to other 
Creditors 3 yet a Debtor making the Debtee his Executor, he may 
retain ſo much as to ſatisfy his own debt, and it ſhall not be 
deemed as Aſſets to any other 1 2 As ſuppoſe A. B. _— 

. OO 
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Goods to the value of One hundred pound dies Inteſtate, and ob- 
| liged to C. and D. in One hundred pound apiece, the Adminiſirati- 
on of whoſe Goods is committed to E. F. and then afterwards C. 
dying, maketh the ſame E. F. his Executor: In this Caſe the faid 
E. F. may retain the One hundred pound for ſatisſaction of his 
own debt, and it ſhall not be deemed as Aſſets in his hands, as to 

(*) Barnet's Caſe ſatisfy D. or any other Creditor. - (“) But an Executor of his own 

Hill. s Jac. Plowd. wrong, to whom the deceaſed was indebted in a certain Sum of 

184. Money, entring upon ſo much of the deceaſed*s Goods to the value 
of his debt, thereby intending to pay and ſatisfy himſelf, ſhall be 

| held chargeable with ſo much as Aſſets in his hands, for the ſatiſ- 

) Coke 5. 30. faction of any of the deceaſed's Creditors or Legatees. (b) Likewiſe 

yer 2. the Executors of an Adminiſtrator are chargeable, where he did 

neither pay har e Nox leave the Goods to the Adminiſtrator, 
:)Ofie. but otherwiſe diſpo them. (i) 

ö 11. Other Mens Goods and Chattels in the Executor or Admi- 
niſtrators hands that were in the deceaſed's poſſeſſion, whether he 
had or had not right to them, ſo as they belong not to the Execu- 

tor, make not the Executor or Adminiſtrator chargeable, they be- 
ing not Aﬀets in his For this reaſon, if another Man's Goods 
happen to be among the deceaſed's Goods, and they all, without 
diſtinction, come to the Executors or Adminiſtrators hands, this 
other Mens Goods ſhall not be Aſſets in their hands. Nor the Rents 
belonging to the Heir, though received by the Executor, any Aſ- 
ſets in his hands 3 neither are the Goods and Chattels of a perſon 

Gaus. 58. Byer deceaſed and out-lawed at the time of his death, any Aﬀets in his 

362. Dr. & Stu. Executors hands, becauſe he was diſin tereſſed thereof by the Out- 

üb. 2. cap.3, lawry. (K) 

| 12. An Executor having Goods of the deceaſed to the value of 
One hundred pound, taking up an Obligation of the Teſtators of 
the ſame Sum, and really paying the Money, is diſcharged from 
having Aſſets as to this to any other, for that the property thereof 
is now ſolely in himſelf. The Caſe is the fame, if he ſurrender his 
own Body, or give the Body of another for him to the Teſtators 
Creditor for the debt; but a bare Promife made by the Executor, 
or another for him, to pay the Teſtators ſaid debt, will not diſcharge 

(1) Gofdsb. 79. him of Aﬀets. (J) But if Executors do really pay the Teſtators 

Pl. 15. debts of their own Goods, they may retain the Teſtators Goods to- 

(m) 6 H.8.2. Dyer the ſame value to their own uſe. (m) So that the Executor paying 

fol. 2. & fol; 187. the juſt value of the Teſtators Goods to his Creditors, may retain 
the ſame Goods in his hands, which ſhall not charge the Executor 
as Aſſets, Finally, this is a ſure Rule, That where no fault is in the 
Executor, there he ſhall not be bound to pay more for his Teſtator 
chan the Teſtators Goods do amount unto. | 


13. Action 


* 
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13. Action of Debt was brought againſt Executors, the Iſſue-- 

was, whether there were Aſſets in the hands of the Execuiors the 

day of the Writ _ It was given in Evidence for the Plain- 

tiff in the Action, That the ſame day the Sum of One hundred 

pound was paid to the Executors in the Prerogative Court, and 

preſently by the Order of the ſaid Court, the Executors paid the 

{aid One hundred pound to another Creditor of the Teſtator; but 

the Opinion of the Court was, in regard the Money was once in 

the Executors hands, that payment of it over by the Order of the 

Court of Prerogative, was not to the purpoſe 3 and therefore the 

fame was adjudged to be Aſſets in their hands: But yet it was held, 

That upon ſpecial pleading of ſuch matter, peradventure it might („ 4 & ; Ma. 

not be Aſſets in their hands, to pay another debt. (v) Dyer 208. 
Debt upon an Obligation of 300 J. againſt an Executor, Aſſets 

were found in 200 J. and Judgment given in B. R. That the Plain- 

tiff ſhould recover his whole debt of the Teſtators Goods; and af- 

ter a Writ of Error in the Exchequer, and the ſaid matter aſſign'd 

for Error: But by all the Juſtices de Banco, and Barons of the Ex- Cn 12 Jec. 


uer, the Judgment was affirmed. (1) ſ. 
IT pt of Lands held in Socage, did deviſe it to be fold — 
* 


by his Executors, and that the Money proceeding of the Sale 
thereof, ſhould be diſpoſed of by them in payment of certain Le- 
gacies 1 go war bequeathed and appointed in the Will : The Execu- 
tors ſold the Land; one of the Legatees, after the Will was proved, 
ſued the Executors in the Spiritual Court for his Legacy, where- 
upon a Prohibition was prayed. In this Caſe it was reſolved, 
1. That the — TI in Anon ry _— 2. Thy 
there was no remedy tin piritual Court, and ther . i 
a Prohibition did not lie in the Caſe. (2) ED 
The Reverſion upon a Term was granted to the uſe of the 
Grantor for life, and after his deceaſe to the uſe of his Executors 
and Aſſigns for 21 years, the Remainder over in Tail. The Gran- 
tor was after attainted of Treaſon, and died Inteſtate, and with- 
out any Aſſignment thereof, In this Caſe it was held, That it was 
an Intereſt in the Grantor, and that the Queen ſhould have the 
Term as forfeited : But it was alſo held, That if the Exccutors 
(ſuppoling he had died Teſtate) ſhould take any thing by it, they 
ſhould not have it as Purchaſers to their own uſes, but (hould () Paſch. r4 Eliz. 
have it as Aſſets. (3) And here note, in that Caſe, this difference Dyer 310. 
was put upon the Books of 2 H. 4. and 3 H. 6. If a Man enfeoffeth 
one or divers upon Condition, That they ſhall fell the Lands, and 
(hall diſpoſe of the Money for the good of his Soul, and he make 
them his Executors, and they ſell the Land accordingly &c. that the 
lame ſhall not be Aſſets: Bur if it be of Land deviſeable, or in uſe.and 
be ſo deviſed age” the ſame ſhall be Aſſets. 
2 Montes 
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.  - Monies recovered in Chancery by an Executor or Adminiſtrator, 
(4) Hil. 11 Jae. are Aﬀets in their hands. And it hath been held, That if an Exe- 
CB. Rot. 1963. cutor make a gain of the Teſtators Money, the fame ſhall be Aſſets in 
Harcock'& Wren- his hands. ( 4) . 13 | . 
qe hay When an Adminiſtrator compounds with one who hath a Judg- 
PTY ment of One hundred pound for Sixty pound, who offereth to 
acknowledge Satisfaction upon Record, and the other defers it to 
the intent to ſuffer it to ſtand in force to deceive a Creditor ; this 
. {hall not hurt the Creditor, but he ſhal} recover; and the Money re- 
(Pa IS maining in the Adminiſtrators hands ſhall be Aﬀets, notwithſtand- 
'2 Co.8. par. 132. ing ſuch Com ition. (o) 
(>) Paſch. p ac. in If I deviſe nds to my Executors ſor Three years for the pay- 
En browal 1par. ment of my debts, and I make Execators and die, this is Aten 
+ eld. rojec. in any Eazcudes hands. Bur -f 1 devife wap: Lond to he bd for - 
in CB. Brownl. 2. the payment of my debts, and I make Executors, and die, this 
(5 Till 4x Jac. in is no Aſſets before the Lands be fold. (5) Alſo if an Executor doth 


CB. Rot. 1963. make gain of the Teltators Money, the ſame ſhall be Aſſets in his 
Harcock & Wren* hands. (4 . 


hamsCaſe. Brown It is not requiſite, that every Aſſets be a thing in eſſion, or 
x Far. 76,77. once in the — the Teſtator; for a thing — Aten which 
was never in the Teſtators hands, if thoſe things come in lieu of 
the things which were in the Teſtators hands, as Money for Land 
or other Goods ſold. Alſo things in Action or Poſſeſſion, certain 
or uncertain, if they be releaſed, are Aſſets; the reaſon is, becauſe 
by ſuch Releaſe is given away that which might have been Aſſets: 
(y) Mich. 27 Eliz. And therefore if Treſpaſs be done to the Teſtator in his life-time, 
in C. B. Ritley's for taking his Goods, and he dieth, and his Executors releaſe all 
Caſe. 3 Actions, the ſame is Aſſets, becauſe it might be proved to the Jury, 
Tic. in C B Foſter That had the Executors not releaſed, but had brought their Aion 
& Jackſon's Caſe. of Treſpaſs, de Bonis aſportatu in vita Teſtatoru, that they might 
Hob. 59 & 6. have recovered d which would have ſatisfied debts or Lega- 
Nr 2 and therefore the Releaſe of Executors in ſuch Caſe ſhall be 
448 ; . Aſſets. ( r) ' 
On An Adminiſtrator may take the Goods which are given by the 
Inteſtate to defraud Creditors, for that the gift is void, and there- 
a fore they ſhall be accounted Aſſets. Alſo, if a Man doth admi- 
(+) Mich. +3 ElZ- nifter as Executor, and then takes Letters of Adminiſtration, it is 
Sir Edw.Stanhop's at the Election of the Party to ſu him as Executor or Adminiſtra- 
Caſe. Owen 132. tor. (s) | 


11 a Teſtator mortgages a Leaſe for years, and dies, his Executors 
3 may redeem it with their own Money; and the Leaſe ſhall be Aſſets 


. Laufe's Cafe. in their hands, for ſo much as the Leaſe is worth above the Sum 
Leod. 155. which they paid for the Redemption of it. (+) | 


If a Debtee die Inteſtate, and the Ordinary commit Admini- 
ſtration to the Debtor, whereby the debt is extinct, yet it _ 
| | A 


* 
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Aﬀſets in his hands as to debts, becauſe the Ordinary had no power Trin.7 Jac.B Roll 
to diſcharge the debt, as was per Curiam Abridg. tit. Exec. 


If a Feme, Executrix to her former Husband, take another to 7: Miltag Elie 
Hasband to whom her former Husband was indebted, the debt is Mo. Rep. nu 368. 
extinct, aud ſball not be Aſſets. Paſch, 5 Eliz. Mo. 

It was held by all the Juſtices, That if a Feme Executrix hath a Rep. nu. 157. 
Term, and ſhe take a Husband, who purchaſed the Reverſion, the 
Term is extinct as to the Feme if ſhe ſurvive, yet in reſpe& of all 1 
Stra ſhe ſhall account as Aſſets in her hands. 

Debe againſt D. as Executor, the Defendant pleads plene Admi- Hill. r Jac.C.B.Ri- 
niffravit, and iſſue upon Aſſets; the Jury found, that be admini- chardſonv Dowel. 
ſired, and had Aﬀets in Irelend + And whether that were Aﬀſets ge Rep Fer a. Pl 
here, they prayed the diſcretion of the Court; and all the Juſtices ' 

(beſides Walmeſely) held, that it was well found ; for they may 
find a thing in Ireland, and when they find that he hath Aſſets that 
is ſufficient 3 and when they further ſay, in Ireland, it is idle and 


Debt againſt the Defendant as Executor of F. S. he pleaded, Mich. 27 & 28 El. 
Fully Adminiſtred, &c. and upon a ſpecial Verdict it was found, C. B. > 2 


Defendant. came to his full age, of the Goods of the Teſtators 

Six hundred pound, and the Defendant at his age proved the 

Will, and then releaſed to A. B. all Actions. And it was ad- 

judged, that it was Aſſets. Anderſon ſaid, The doubt was, becauſe 

it was uncertain what he releaſed, and for that only an account 

leth ; but here the certainty appeareth by the Verdict. And Pe- 

riam (aid, If an Executor doth releaſe an account, and it is not cer- 

tain what he ſhall recover, it is not Aſſets; but if it can appear or 

be proved, that ſo much was due, it is Aſſets. For the Law pre- 

ſumeth he hath received ſo much as he doth releaſe 3 and the Plain- 

tiff had Judgment. Nota, Rhodes ſaid, That in 17 Eliz. it was 
ruled, that where one made his Laſt-Will, and thereby willed, - 
That none ſhould have any dealing with his Goods until his Son 
came to the age of Eightcen years, except F. S. that by this- J. &. 

was Executor during the minority of the Son; and that.it ' 

been adjudged, that when as one upon his death-bed ſaid to his Hill.z7 ER. 
Wife, That (be ſhall pay all and tale ail; by this ſhe was. Execu- cox werſ. Warſon. 


wy | Cro, Rep. par.z. * 
| upon an Obligation againſt one as Executor of A. the De- 
ſendant pleads —— ravit, and iſſue thaeupon; the 
Jury find a ſpecial Verdict, A. made E. his Executrixs and 
died poſſeſſed of divers Goods, which made a fraudulent Gift 
of all her Goods to F. S. ce. and continued in the poſſeſſion of 
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chem, and took the Defendant to Husband, and died; that the De- 
fendant is poſſeſſed of 21 of theſe Goods; to the value of, &c. and 
id Legacies > and if thoſe Goods ſhould be found to be Aſſets in 
his they found for the Plaintiff; and if, &c. then for the 
Defendant. Fenner held, that they ſhould rot be Aſſets; for ak 
though being but fraudulent, it ſhall be faid to be a void Gift a- 
ainſt the Donor and Creditor, and ſo liable to his debt; yet it 
is good betwixt the Donor and Donee, and ſhall not be Aſſets in 
the hands of any but the Donor or Donee ; but here the Husband 
is a meer Stranger thereto, wherefore,8c. But all the other Juſtices 
e contra; for that by the Common Law (the Gift being fraudu- 
lent) they are liable to the Plaintiffs Execution: And Popbam 
faid, If the Gift were good againſt all but Creditors (as it is) then 
they belong to the Donee, and in his hands are liable to this debt; 
and if the Gift be void, they remain to the Executors of the Feme, 
and then the Baron having taken them and paid Legacies, is charge- 
able by reaſon thereof as Executor de ſon tort Demeſne 3 and ſo 
thoſe Goods quacung via data, are liable to this debt in whoſe ſo- 
ever hands they come, unleſs by Title Paramom, or by Sale bon 


fide ; wherefore it was adjudged for the Plaintiff, 


That which is not Aſſets in an Executors hands, is not Aſſets 
in an Executors Executor; underſtand it only of things under ſuch 
Circumſiances as de Jure ought not, and therefore cannot be Aſſets 
in the hands of an Executor : For in other reſpe&s, by virtue of 
the Continuation of an Executorſhip, that which never came to 
the Executors hands, and fo no Aﬀets in him, may be zecoyer- 
ed by ſuch Executors Executor, and in him be Aﬀets as to the 
firſt Teſtator : But if the former Executor disburſed of his own 
Money for his Teſtator, the value of ſuch Teſtators Goods, and 
dic poſſeſſed thereof, leaving them to his Executor, ſuch Execu- 


tors Executor may well retain them without being accomptable 


for them as Aſſets to the firſt Teſtator: But as ſuch, he is ac- 
comptable and reſponſible for them, to ſatisfy the debts and Le- 
gacies of the laſt Teſtator, whoſe immediate Executor he is 3 and 
therefore where two perſons were poſſeſſed of Goods as Execu. 
tors, the one of them took the Goods into his own hands, and 
disburſed divers Sums of Money in Charitable and Piows Uſes, 
amounting to more than the Teſtators Goods were worth, which 


be retained, converting them to his own uſe, and thereof dying 


poſſeſſed, made his Will and Executors. Whereupon the ſurvi- 
ving Executor brought Detinue of the ſaid Goods againſt the others 
Executors Executor, to the value of 100 Il. Whereupon the De- 
tendant pleaded the matter ſupra ; and it was adjudged, That 
the Retainer was lawful, and that theſe Goods now in the hands 
of the Executors Executor were not / fle:s, or Goods of the 


firlt 
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ee e e, oe ng Elix. 
Dyer 187. | 
Rent upon à Leaſe of Land made by one who had the 
Fee, t after his death received by his Executors, yet is not 
Aﬀets im their hands, becauſe it belongs to the Heir to whom the 
Land in Fee deſcends 3 and therefore in Debt brought againſt Exe- 
cutors, they were at Iſſue, Whether Aﬀets were in their hands 
or not? And the Jury found by ſpecial Verdict, That the Teſtator 
was ſeiſed of 4 Houſe in Fee, and made a Leaſe thereof, and of 
certain Houſhold Implements therein for years, rendring Rent to 
him, his Heirs and Aſſigns 3 and found; That the Executors after 
the Teftators death, continually received the Rent, and prayt d ad- 
vice of the Court, if the fame were Aſſets in the Executors hands; 
and the Opinion of the Court was, for that the whole Rent was to (50 Hill 20 Eiz- 
with the Land in Reverſion as ways digne, and ſo did belong to . 
Heir. (8) & 259. Ace. 
Goods pledged or pawned by a Teſtatot, and after his death 
redeemed by his Executor to the full value, with the Executors 
own Money, is not Aſſets in the Executors hands; and therefore 
where Debt was brought againſt Executors, who pleaded, That 
they had fully Adminiſtred : The Plaintiff gave evidence, That 
they had Goods in their hands 3 the Defendants ſhewed, That the 
Goods were pledged by their Teſtator, and that they had re- 
deemed thern to the full value with their own Money; and that 
for the reſt of the Goods, that they had paid for them to the 
Teſtator, as much as they were worth: It was held, That the 
fame did well maintain their Iſſue of Fully Adminiſtred; for that 
an Executor ſhall by way of Retainer be recompenced that which (9) C H.8. Dyer 2: 
1 hath — - own Money paid for his Teſtator. as 9) But an = _ mg gon 
xecutor of his own wrong cannot retain Goods, they ſhall Ce Cee 
be Aſſets in his hands. a) all Coulers Exe | 
| Scire facias againſt S. as Executor of E. V. upon a Judgment Hill. 47 Eliz. Be- f 
given — the Teſtator of Two hundred pound, he pleaded pay- thel ver. Stanhope, 
ment of Forty pound debt due to the Queen, and betides that he Cro. Rep. par. 3. q 
had Riens in ſes mains. And thereupon they were at Iſſue, Whether & Owen 133. | 
he had Aſſets? And it was found by ſpecial Verdict, That the Te- | 
ſtator was poſſeſs d of divers Goods, to the value of Two hundred 
and fifty pound, and by Covin to defraud his Creditors,made a Gift 
of his Goods to his Daughter, with a Condition of payment of | | 
Twenty ſhillings, that it ſhould be void, and died. The Defendant | 7 
intermedled with the Goods, and afterwards the Daughter by this 
Gift took the Goods; and after that Adminiſtration of the Goods 
of E. V. was committed to the Defendant ; and whether upon this 
matter he (hall be charged as Executor, and that thoſe Goods 
ould be Aſſets in his hands ? was the Queſtion. And aſter. Argu- 


ment 


4 
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ment-it was adjudged for the Plaintifl. For firſt, when he meddled 

with the Inteſtates Goods, al he were neither Executor nor 

Adminiftrator, and afterwards Adminiſtration was committed un- 

to him, a Creditor hath election to charge him as Executor or Ad- 

miniſtrator; eſpecially here when he pleads as Executor, the find- 

ing by the Jury, that he is Adminiſtrator, is not to purpoſe, 9 Rd. 

4. 53. 2 R. 3. 20. 21 H. 6. 8. Secondly, all the Court held, That 

this Gift of the Goods is in it ſelf fraudulent, as a by the 

Condition 3 and the Covin is expreſly found by the Jury, and then 

it is utterly void againſt the Creditors, by the Stat. of 13 Eliz. and 

the Inteſtate died poſſeſſed of them; and when afterwards the 

Donee took them it was a Treſpaſs againſt the Adminiftrator, for 

which he hath his y, and they are always Aſſets in his hands. 

But if a Tre takes Goods from a Teſtator in his life-time, fo 

as they never were but a Choſe in Action to the Executor or Admini- 

ſtrator they be not Aſſets until they be recovered : Wherefore not- 
withſtanding the taking of them by the Donee, yet they always re- 

mained as Aſſets in the hands of the Adminiſtrator, and therefore he 

is chargeable for them as Executor de ſow tort, by his intermeddling 

with them before Adminiltration committed, and the Goods by 

Law remained always in his poſſeſſion. Wherefore it was adjudged 

for the Plaintiff. | 

If there be two or more Executors, albeit the Aſſemt of any one 

of them be ſufficient to perfect and execute a Legacy, yet if after 

there want Aſſets to pay the Teliators debts, that Executor alone 
() Hill.gJac.B.R. who ſo aſſented ſhall be reſponſible de Bons propriis. (1) 
A Legacy of 100 J. is bequeathed to 4. who threatneth the 

Executor, having Goods of the Teſtators in his hands to ſue him 

for it; whereupon the Exeenos doth promiſe A. to pay it him, 

if he-will forbear him. In this caſe 4. may ſue the Executor with- 

(2) Croo. 2. 613. out Averment of Aſſets in his hands, for it ſhall be preſumed. (2) 
Bothe verſHamp- For ſuch a Promiſe is an implicit Confetſion of Aſſets: But a Con- 

ton. 


feſſion of an Action after a Adminiſtravit pleaded, is no Con- 
(3) Hob. 178. feſſion of Aſſets. (3) oy 


Damages recovered by E xecutors for a done to them- 
_ (4) Hob. 38. (elves, in purſuance of their Teltators Will, may 


Aﬀets. (4) 

And damages by them recovered for an Eſcape of a Priſoner, 

(s) Ibid. 39. (hall be Aſſets. (5) So ſhall a debt releaſed as well as received; (6) 
(6 x ji but not any of the Heirs Rents received by the Executor, (7) 


nor the Money upon the ſale of Lands diſpoſed to certain uſes. 
18) Idem. 265. (8 ; 

There may be a Caſe, wherein the thing that came to an Execu- 

tor or Adminiſtrator in right of the deceaſed, may in Law be ex- 

tinct and gone as to them, and yet have its Being, and be accompt- 


ed Aﬀets as to Creditors and Legatees : As — An Exe- 


cutor 
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cutor or Adminiſtrator, in right of the deceaſed, hath a Leaſe for 

years of Land, he doth afterwards purchaſe the Fee- timple of this 

Land: Now is the Leaſe in Law extinct and drown'd as to the 

purchaſing Executor or Adminiſtrator, notwithſtanding, as to 

Pm RN. IIEY Rill A —. 

(9) 8 (00 Co, 1. 17. 

If A. B. having Goods to the value of 100 I. and being obliged Bro. Leaſes 6; 

to C. and D. in 50 / apiece, die Inteſtate 3 and aſter D. doth 

Adminiſter to the Goods of A. B. and then C. die, and make the 

ſame D. his Executor: In this caſe D. may retain this to ſatistie his 

own Debt, and it (hall not be ſaid to be Aﬀets in his hands as to 

any other. (10) 12 6 5 . (ao) Hill. 8 Jac. 
If an Executorin an A&tion of Debt brought againſt him, make Pin 18 

a falſe Plea, as, that he hath nothing of the Teſtators in his 

hands; and it be found againſt him, though to a ſum of leſs value 

than the Debt ſued for, he will be condemned in the whole: Aud 

therefore in Debt againſt Executors a Bond of 200 l. where 

the Defendants pleaded, That they had nothing in their hands: 

The Jury found, That they had Aſſets to the value of 172 l. it 

was refolved, That the Plaintiff ſhould recover the whole Debt of 

2004, and Coſts and Da of the Teſtator, if, &. and if noe, 

then of their own Goods: For upon the Plea in Bar the Plaintiff 


may pray his Judgment preſently. (11) | 
An Aon of Covenant was againſt the Executrix (11) M. 4. Jac. B. 
for non-payment of Rent, up- rr 
Paying Jand in this it was held, 1 YE 
Paying] did imply an Co- 
| a Covenant in Law. It was alſo held 
That by her entry ſhe ſhall be accounted a true Executrix : And 
if one enter as Executor upon a Term, he ſhall have the Term, 
if the other will admit him to be a Termor, and he ſhall not be 
accounted 2 DS 


— 


. 
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faction of the Debt, but only had made a Bond to pay a ſum at 

a day to come, brfore which day it might happen that the Obli- 
gation might be cancelled or releaſed: And if iuch Plea ſhould be 
good, then the Executors in ſuch Caſe may make an Oblj 


igation 
to pay the Debt forty years after, and ſo —— Crottiens: 


But all the Juſtices were clear of Opinion, That if in ſuch Caſe 


the Executors make a ſufficient Obligation to the Teſtators Credi- 
tors, and ſufficiently” diſcharge the Teſtator, without fraud or 


covin, that they may retain the Goods of the Teſtator for fo 
much; and the Goods retained ſhall not — 
and although they have appointed ulteriorem diem for the payment 


of the Money, yet this is not material, and Judgment was giver 


(14)Paſc.30 Ell. for the Executots. (14) 


C. B. Stamp and 


Hutchings Caſe. 
Leon. 111,112. 


* 


That may be Aſſets in an Executor, which in ſpocis was never 
in his Teſtators 3 the Executor * es d of what 
his Teſtator was never more than entitled to, tent to charge 
him with Aſſets: And therefore in an Action of Debt againſt an 
Executor, where the Caſe was, That A. made the Defendants 
Executors : They being within Age, Adminiſtration was com- 
mitted during their minority to J. S. and it was found, That during 
the minority of the Executors, there were Goods of the Teſtators 
in the Adminiſtrators hands to the value of 4000 J. and that the 
Defendants, the Executors, when they came of full Age; did-re- 


leaſe to the Adminiſtrator durante minori atate, all manner of 
. Demands: It was then made a Queſtion, Whether the faid 4000 J. 


were Aſſets in the Executors hands? It was the Opinion of the 
Court, That it was Aſſets in their hands; and it was ſaid, That 
it is not requiſite, that every Aſſet be a thing in poſſeſſion, or in the 
hands of the Teſtator: For a thing may be Aſſets in the Executors 
hands, if it come in lieu of a thing which was in the hands of the 
Teſtator. It was alſo held, That this Releaſe of the Executors 


to the Adminiſtrator, was a De vaſtavit of the Goods of the Te- 


(15) Mich. 27 E- ſtator. (15) 


liz C. B. Rutley's 


Caſe. Godb. 29. 


A Releaſe made be an Executor of his-own proper Debt due to 
him from the Teſtators Creditor, will ſo alter the property, for 
that value of ſo much of the Teſtators Goods, as that they ſhall 
not be Aﬀets in the Executors hands, but ſhall be in the ſame 
Cale as where a Debtor makes his Creditor his Executor, who 
may ſatis fie himſelf out of his Teſtators Goods, without being 
accomptable for Aſſets, as to ſo much as his own Debt amount- 
ed. Regularly this holds true; yet there are certain Limitations 
and Caſes in the Law wherein it may be otherwiſe : Underſtand 
it therefore where both the Debt and Releaſe are without Fraud 
or Co vin, and where the crediting Executors Debt owing to him, 
is of a legal equality with others: And therefore if he to whom 

= We 
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the Teſtator was indebted in 50 4 be indebted to his Executor in (16) Paſc. 30 Eli 
ſo much, and the Executor in ſatis faction of the Teſtatots Debt, C. 1 Ander- 
xeleaſe the Debt due to himlelf, the property of ſo much Goods as {27 Chick Ju er 
amount to that value, ſhall be preſently altered in the hands of lucchins Lee 
ſuch Executor. (16) | 111. 112, 


CHAP. XXV. 

Additionals to che three laſt precedent Chapters, 

touching how far, and wherein Executors may be 

Charge. 40-99 "y 

— chargeable upon 6 ſimple Contratt of rhe. Toft 
WW, YI 2 * 

2. Actions of Accompt lie not & ainſt the Executors of the Ac- 

ant 


3. oo Action lie not againſt Executors as Executars. 

4. Executors liable for no more than comes to a beir hands, 

5. The Huchand not liable for bis Wifes Debts after her deceaſe. 

6. In 55% Caſe the Ordinary may be ſued for the deceaſed 
Debts. 

7. How an Executor may make himſelf cbargeable de Bonis pro- 


8. The method of proceeding where Execution is de Bonis propriis 
9. Executors obliged, thug h not mentioned in the Obligations. 
10. Contracts diſſolved by Obligations after made. 


1 Herever the Teſtator might wage his Law, there the 
Addon lieh not againſt the Executor; (e) therefore () 41 E 1, 15 


he is not chargeable upon an Action of Debt upon a fimple Con- & l 
c 


tract; yea, though ſuch a Debt grew for the moſt neceſſary cept for the Kings 


things, as Meat and Drink, which bindeth even an Infant to pay- Debror by a Cre. 


minus in the Ex- 


metit, yet it will not charge the Executors of a man of full Age; Co. 11 
lo that though a common Hoſt or Vidtualler traſt his Gueſt» be 5 fal 0. 80 of 
loſeth his Debt by his death. (6) Underſtand theſe things of Accompts. 
Contracts only by word; for where the Teſſator in his life-time * 9. 5 — 
did put his Seal to any Deed or Writing made upon any ſuch ff the fam be 
1 N. this being then more than a ſimple Contract, taketh from written on it, they 
he Vendee his wager of Law, and thereby chargeth his Execu- are bound as by a 
oe. But if the Ag Foo only R fe heh _ H. $. 

ches, expreſſing a this is no ſuch ſpecialty as ge 
his Executors, (e) And although no Action of Debt.lieth again $5} Named: 
the Executor, as aforeſaid, War Contract, yet may the perſonal. 

c 2 - Credi- 


— 
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4) Slades Caſe. Creditor in that Cale maintain an Action upon the Caſe grounded 
barry & upon the * implied, —- not expreſs d. (d) And 
lib. 9. 87 Pin- thus indeed the Executor is. charged in ſubſtance or matter for a 
chons Cale. fimple Contract, though not im manner for a Debt. hut as fos breach 
of promiſe making, recompence in damages inſtead of the Debt. 
Yet by the Cuſtom of London, Executors are chargable upon a 
ſimple Contract of their Teſtators : Preſidents whereof you have 
: in the Caſe of Swelling againſt Norton as allo in Spink's Caſe a 
Eik den,  gainſt Tenant. | 
Feu. ®.2 No Action of Accomp lleth againſt Executons (excxpt fo 
(c) Co. ſup. Littl. the King) chat is againſt the ors of the Accomptant ; (e) 
id, 8:6. 5, Nor i at the Common Law for the Executors of him to 
(y Ror. Pal. Whom the Accompt is to be made, but chat is help'd'by Statute. 
50. E. nu. 123. (FI For Executors could not have an Action of Accompt at the 
Co. ibid, Law in reſpect of the privity of the Accompr; but the 
Stat. V. 2, cap. 23. hath given an Action of 'to Execu- 
| tors; the Stat. of 25 Ed. 3. cap. to Executors of Executors - 
g) Co. ſup. LittE and the Stat. of 31 Ed. 3. cop. 10. to Adminiſtrators, (pg) And 
lib. 2. cap. 5- as an Executor is not chargable in an Action of Accompt.as afore- 
Sc. 123. faid ; ſo neither is he chargable in an Action of Detinue, nor of 
Accompt (except to the King) for the Teltaters detaining and 
dogg WIT» Ape men or under his charge or 
cuſtody. And asa Writ of pt lieth not againſt Executors, 
nor Adminiſtrators chargable in the nature of an Acco mpt : So 
Exccutors are not chargable for a Truſt in their Teſtator, unleſs 
the thing truſted come to the Executors hands, and unleſs 
have Aﬀets, they are not chargable for ſuch Truſt : It is there- 
fore contrary to Law to force an. Executor to Accompt in a Court 
| of Equity, unleſs for the King, (1) : 
fr) Mich. 13. Jac. 3. Although Executors are in Law underficod as the 
B. R. Rol. Rep. ſentees of their Teſtators perſons, yet if the Teſtator in his ſiſe- 
_ verl. time commit any Treſpaſs.cither upon the Perſon, Lands or Goods 
* of another, no Action lieth againſt his Executor for the fame ; 
the reaſon is, Act is perſonalis moritur cum perſoneas hath been for- 
merly declared: Hence it is, that there is no remedy in Law to- 
| compel Executors, they have Aſſets to make ſatisſaction 
of a Treſpaſs done by the Teſiator in his fe- time; for every 
Treſpaſs dieth with the perſon. (æ) And therefore alſo it is, that 
Dr. 888 no Action lieth againſt the Executor of him, who in his life-time 
0 Dr te. carried away his Com, Hay, G c. without ſetting forth the Tenth, 
mud died before recovery had againſt him for the ſame, al 
during his life the treble value were recoverable againſt him in an 
Action of Debt; and this holds true, t the Teſtator were a 
Leſike for years, ſo as his ſtate come to his E xecutors. The Law 
is the ſame, and upon the aforeſaid Reaſon and: Rule in Law, if a 


_— _ . 2 
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Leſſee for years commit waſteand die, no Action licth againſt bis 4 


Executor for this waſte. Yet the Law is otherwiſe againſt Execu- 
| Dilapidations 3 for if a Par- 
fon or Vicar do ſuffer the Buildings of his Benefice to go to decay, 
and ts, bis been ar able by che Spire Lat the Su 


the Goods of the fuſt Teltator 3 yet if that Executor di 
and Convert to his own uſe all the Goods which did 
former Teſtator: In this Caſe,no Action doth lie againſt 
tor of the Executor for recovery of any Debts due by 
Teftator. Likewiſe where A. makes B. Executorz and 

5 the Goods which from, or wer 


4 


Z 


: 
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epar. tit. de Legat. in genere. cap. 23 


5. If a Woman in Debt marry, and die before the Debt be 
recovered agai nſt her, though leaving to her H much more 
than the of the Debt, yet is he not liable in Law to 
one peny of her Debts aſter her deceaſe, becauſe he neither is her 

E xecutor 


.f rem tuam De Legat. 2. & Text. in L. cum. alienam. C de Legat. (3) Roman, ſing. 544. 


* 


* 
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(i) Ridl. View of Executor nor Adminiſtrator, nor came to her Goods by 
the Civil Law (j) Inſoruch, that a Woman indebted One thouſand 3 
be . having Leaſes and otherimmoveable Goods, to the value of Three 
: or Four thouſand pound, marrying with A. B. and then die before 

the Debt be recovered againſt her: In this Caſe the Husband ſhall 
have all the value of his Wife's Eftate,and yet in Law not be liable 


(k) Offic. Exec, c. for her Debts 3 during her life he is liable, but not k) 

17. Se& 1. is ſeems a defect in the Law, whereby Creditors are at a loſs 
without remedy ; therefore let them ſue in her life-time, for Lex 
fit vigilantibus now dormientibus. „ tap 


6. If a man be indebted and die Inteſtate, or if the Executors 
of one who hath made a Will refuſe to be Executors, whereby 
the Goods do come to the hands of the Ordinary, the Creditors 
may have a Writ of Debt againſt the Ordinary by the Stat. of We. 

(1) Fitz. N. B. 2. cap. 19 (!) andin this Caſe he mult be ſued by the name of Or- 
120. D. dinary. () But after Adminiſtration committed, the Ordinary ſhall 
m) 9 E. 4.34 not be ſued. () | | 
* 8 Eliz. Dyer. 7. An Executor _ make mm yrs. =" of his own pio- 
8 per Goods, either by Omiſſion or by Commiſſon: By Omi 
| when he being ſuing upon an Obligation, or the like, there _ 
the ſame time a Judgment in force againſt him or the deceaſed, 
and hath but juſt enough in his hands to ſatisfie that Judgment, 
yet doth not plead this in Bar of the preſent Action, but ſuffers 
the Phintiff to recover againſt him; in this Caſe he muſt fatistie 
the ſecond Debt out of his own Eſtate: Or by Commiſſion,as when 
he doth ſomething that is a waſte in him, and thereupon a Deva- 
ſtavit in return againſt him, In which Caſe, he muſt anſwer as 
much as he d out of his own Eſtate , or when a ſuit being 
againſt him, he pleads ſuch a falſe Plea therein as tends to the per- 
11 Bar of the Plaintiffs, Action, and yet being of a thing within 
is certain nowledge, as when he pleads he is not Executor, nor 
ever Adminiſtred as Executor; and upon tryal of this Iſſue it be 
found againſt him, that he is a lawful Executor, or Executor in 
his own : In this Caſe, he muſt ſatisfie the Debt out of his 
own Eſtate, w — — or yy and the Execution had 
| upon the ment ied upon his own Goods, 
(o): H. 6. 12. (095 Sel an Executor or Adminiſtrator ſued doth plead to 
Dyer 185. 80. the Action plens Adminiſtrevit.and upon Tryal it be found againſt 
H 62.9% 9% 5 him: In this Caſe, if he have any of the deceaſed*s Goods left in 
45. Bro-Ex:c.141 his hands, the Execution ſhall be of them; but if he have none 
145. Littl. Bro. ſuch, then the Execution ſhall be, and he ſhall be charged for ſo 
dect. 29. Kelw. 61. much as is found to the value thereof to be in his hands, of his 
Bro. Exec. 164 on : But where one is ſued upon a Promiſe made 
by the Teſtator, and he plead, new Aſſumpſit to it 3 or where he i 
ſued upon a Deed made by the Teſtator, and he plead, rs La 
| um 


* 
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Factum to it, or the like; and theſe ſues upon Tryal are found 
againſt him 3 or when he ſhall conſeis the Action, or ſuffer a Judg - 
ment to paſs by default againſt him, or plead any vain Plea: In 
all theſe Caſes he ſhall not be chargeable of his own Eſtate, nei- 
ther ſhall the Judgment and Execution in theſe Caſes be de bows 
Propriis,bat de boni Teft atoris only for the Debt, and de bonis Pro. | 
priis for the Coſts, And yet if an Executor or Adminiſtrator ſhall 
intreat a Creditor to forbear his Debt until a day, and then pro- 
miſe to pay him 3 by this promiſe he hath made himſelf 

as for his own Debt, howbeit it ſhall be allowed him upon his ac- 
compt. And if a Debt be recovered againſt one who died before 
Execution ſued, leaving Goods ſufficient to fatishe 3 then ſhall not 


reaſon any Land conveyed after Judgment. Or if a Creditor be 
made Executor by his Debtor, and pay himſelf part out of the 
Goods, he cannot ſue the Heir for the reſt, becauſe the Debt can 
not be : But otherwiſe he may. (y) But if an Heir (p) Offic. Exec p. 
plead, Riens per deſcent, and it be found againit him that an Acre 
of deſcended to him, Judgment will be entred for the 
whole Debt, though Execution ſhall be only on that Acre. And 
therefore if a man's Heir be ſued for 1000 J. being his Fathers 
Debt, and the Heir plead, Riens per deſcent from his Father in Fee; 
and it be found by Tryal, that he hath one Acre deſcended to 
him from his Father in Fee, the Heir ſhall be charged to pay the 
„„ 

t he But nothi in 
Execution for the 1000 l. but this Acre of Land. (4) our (4) 34 H. 6.22. 

8. In all Cafes where a man is charged of his own Eſtate, and 23. 

the Execution be de bonis Propriis, the Judgment is ever, de boni: 
Teftatoris. And the method or form of Proceedings'in ſuch Caſes, 
is this, viz. The firſt Execution is againſt the Executor de bonis Te- 
ftatorir, and not de bonis Propriis: And after a Devaſtavit return'd 
by the Sheriff, and not before, againſt the Executor or Admini- 
ſtrator, a new Execution is directed to the Sheriff to levy the Debt 
de bonis Teftatoris ; and if there be none of them to be found in his 
hands, then to levy them de boni: Proprii Executoris vel Admi- 
ni ſtratori :: Therefore if an Executor or Adminiſtrator be ſued by 
a Creditor, and the Executor or Adminiſtrator one plene admi- 
niſtravit ly; or plead ſpecially, that he hath no more 
to ſatisfie a — fon the like; and upon Tryal this Iſſue be found 
againſt him, and that he hath in all, or in part, enough to fatisfie 
the Debt: In theſe Caſes, the Judgment is de bonis Teftatoris,and 

an Execution is, as in other Caſes, to levy the Debt de bo- 
vis Teſtatoris in tie hands of the Executor or Adminiſtrator, and 
the Coſts de boni: Propriis. And upon the Return of — a 

pecial 
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ſpecial Execution doth iſſue forth to levy the money de boni: Teft a- 
toris: And if it appear that he hath waſted the Goods, then that. 
he ſhall ſatisfie the Execution de bonis propriis. And hereupon allo the 
Plaintiff may, if he pleaſe, have a Capiar againſt the Body, or 
an Elegit againſt the Lands of the Executor or Adminiſtrator; 
and hs Proceedings cannot, nor may be had in this 


) Atworth's Caſe againſt the Executor or Adminiſtrator,” (4) But a Suit com- 
Oe Mich.38,39. it againk an Executor as Adminiſtrator, or againſt an Ad- 


Eliz. 34 


185.32. 


H. 6. 45. miniſtrator as Executor, will 
46 Ed. 3. 9. Fitz. nor the other is chargable wich the 


Executor. 9 


Lega- 
l a cies in ſuch an Erroneous Suit. But where an Action of Debt was 
5.32 134 Dy ä brough 


prove invalid; for neither the one 
payment of Debts or 


t againſt two Executor s, whereof the one appeared and 
confeſſed the Action, the other making default ; thereupon Jud 


pon! 
ment was given to recover againſt them both de boni: Taten, 
in their hands, and Execution accordingly : And upon this Exe- 
cution the Sheriff returned a Devaftavit againſt that Executor on- 
ly that made default, and hereu 


1 
him alone, and afterwards an Execution againſt him alone de bo- 


(c) Brown. Rep. Propriis. (r) And in a Fieri Facias upon a Recovery againſt 


2 part. 24. 33 


Executors, tke Sheriff returning a DevaFtevermn, a Writ of Exe- 


50. 76.78. 116. cution iſſues againſt the deceaſed's Goods; and if there were none 


2 part. 187. & ſuch, then 


Dyer 210. 


againſt the Executors Goods; (/) But ſuppoſe an Exe- 


. cutor be limited, as ſuch, only for a time certain, and during that 


time he waſte the Teſtators Goods : The Queſtion is, How 
the Creditor ſhall be relieved ? or, How the Executor ſhall 
aſter ſuch time expired ? To this is that Caſe between 
Chandler and T bompſon. The Caſe was this, vix. C. againſt T. 
Executor of AA. upon an Obligation of the Teſtators; The 
Defendant pleads, That the Teſtator made him Executor till F. 
- M. ſhould come to 21 years of age, and in the mean time to keep 
all his Goods for him and then to deliver thein unto him, and 
the {aid 7. M. then to be Executor; and ſbews,that before the Writ, 
J. M. was 21 years of age, and that he delivered him the Goods, 
which he accepted Ab/qz boc, uod ipſe eſt, vel die impetrationis,c. 
Y fit Executor, Sc. It was debated by the Court, if the Executor 
Lold or waſted the how the Creditor ſhould relieve him- 
delf for thoſe Goods, the new Executor taking upon him the 
Executorſhip 3 for the Goods never came to the of the new 
Executor, — may have an Action againſt the for- 
mer Executor, much as he did not lawfully Adminiller; for 
againſt the Vendees he can have no remedy, or elle the old Executor 
may remain an Executor (till for that purpoſe, the other bei 


= none in «ffe& for thoſe Goods: Like the Caſe of a Sheriff that 
Trin. 17 Jac. 
Chandler verſ. 


doth not deliver his Priſoner that he hath in Execution, to the 


Rep. 


But 
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But of this there is no fear or hazard at the Civil Law ; for by 
that Law, albeit an Executor may be appointed under a Condition 
yet he cannot be inſtituted from a time certain, or only to a cer 
tain time 3 (1) which is not yet otherwiſe to be underſtood than (1) 5, Heres & 
thus, viz. The Executorſhip it ſelf ſhall notwithſtandi „ pee. laf. os 
and be good, but the circumſtance of time added there, or Hare. Inſtit. & 
joyned therewith, ſhall be ſo rejected, as if the appointi n 
Executor had been only pure and abſolute, and without any Ad- Fa; 
jection or Limitation of time at all: Otherwiſe it is where the 
appointment of the Executor is conditional, whereof no Accom- 
plihment, no Executor; and the reaſon in Law of this Diverſity 
why the Time, and not the Condition is rejected, doth ariſe out of 
a Rule in that Law, contrary to the practice with us, viz. chat no 
. dee Inteſtate: (3) = which 
muſt be the neceſſary conſequence of appointing a ſole Executor () crroredica 
Gom's corceiaidine: Ochowitt ie ts, If © be: vale waders Bhi 2s | 7 
dition that he be not Executor till after the Condition be accom- 
pliſhed ; which (according to that _—_—— and 
after the Accompliſhment thereof, he is as the Execu- 
tor, even during the time precedent to the Condition: (3) By (3) Fran. de Bar. 
which 3 there is a Salvo provided to prevent a de Succeſ. Teſt. 
Contraction to the aſoreſaid Rule in Law, fo diametrically op- * Inceſt. lib. 2. 
polite to thepr actice with us. A 

9. If one by Bond or Covenant oblige himſelf to pay ſuch a 
ſum of money at ſuch a day, not mentioning his Executors at 
all, yet is the Executor alſo bound as included in the name or per- 
ſon of the Teſtator. For if a man bindeth himſelf, his Executors 
are alſo bound, though they be not named in the Bond; but fo 
it is not of the Heir. (t) And in this reſpe& the Executor 


doth 
more actually repreſent the perſon of the Teſtator, than the Heir Q ay 


*% 


though Executors d b 28 Ha Dyer 14. 

repreſent their Teſtators perſons that they ſtand liable for their & 22 

Dbes, t not mentioned in the Bonds „ yet where a man is 

bound that he will not ſue upon ſach a Bond, and dies, if his 

Executors afterwards ſue, this is held to be no forfeiture of the 

Bond. () So whereone is bound to pay Ten pounds within a 

month after Requeſt made to him, and he dies before Requeſt (u) Offic Exec. 

made, it (ufficeth not to make it to the Executor. (w) And ab f. 11 7 = 

though in a Judgment had againſt a Teſtator in lis life-time, no We 1 K Ma 
D d mention; Eliz. : 


* 
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mention be made of his Executors, yet are they liable in that Caſc ; 
for to Debts upon Record, and. Debts and Damages already reco- 
vered againſt the Teſtator, and to Debts. by Recognizance, the 
Exxcutor is liable, though he be not named. So likewiſe do Exe- 
- cutors ſtand charged with other inferiour Debts upon Record, as, 
Iſſues ſorſeited, Fines impoſed by Juſtices at Weftminfter,or at Al- 

| ſizes, Quarter · Seſſions, Commiſſioners of Sewers, and the like. 
10. An Obligation made after a Contract diſſolveth the Con- 

tract. So that if a man do make a Contract to pay certain money 
for a thing bought by him, if he make an Obligation for the mo- 
ney, the Contract is diſcharged, and he ſhall not have an Action 
60 9 E. 4.25. 28 of Debt upon the Contract. (x) And therefore if A. and B. do 
H. 6. 4. 21 H. 7. bargain with C. to pay him One hundred pound for Corn or other 
. ings3, and afterwards C. taketh ſome Writing Obligatory of 4. 
and then B. dieth: In this Caſe the Executors of B. are dif- 


. | - Adminiſired, unleſs alſo he hath paid the Fees due ſor the ſame out 

3 e th fan E Debt of his T 
10 H. B. It was ad) at ifan Executor pay a is Teſtators 

+ — with his own proper Goods, he may retain as much in value of 


Spencer. Mo. the Teſtators Goods. And 6 E4.6.in Debt by Shelley verſ. Sack- 
Red. nu. 3. vile Executor of H. Brown, he pleaded plene Adminiſftravit, and 
upon Evidence the Phintiff ſhewed, That the Defendant had a 
Farm belonging to the Teſtator in his hands, to the value of Two 
hundred Marks; the Defendant ſhewed how he had ex two 
hundred Marks in payment of the Teſtators Debt: And the 
Queſtion the Evidence was, Whether the Defendants Plea 
was receivable * And upon Conſultation with the Juftices of B. R. 
it ſhall be received to maintain the Iſſue of Fully Adminiſtred, for 
ſo much as it amounted unto 5 becauſe to make ſuch a Retainer and 

Deduction, as to alter the property, is one and the ſame. 
Mich. 18, & 16. F. H. Executrix of F. _ Detinue of Goods againſt 4. 
Ein. Hunks verſ- The Caſe was, E had made a Will in writing, and thereby given 
Alborough. Mo. rmany Legacies, and at the end of his Will gave the relidue of 
Þ. na. 74" his Goods to F. his Wiſe, whom he made his ſole Executrix, for. 
the Ir of his Debts, and to diſpoſe thereof ſor the wealth of 
his Soul. F. the Wife after takes H to Husband, who _ 4. 
1 
bring 


the Defendant his Executor, and died; and againſt Al. doth 


o 
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bring Detinue for the Goods of F. and it was . adjudged for the 
Plaintiff, becauſe F. H. doth not here take the refidue of the Goods 
asa Deviſee or Legatee, but as Executrix, by reaſon of theſe 
words, viz. | For the Payment of his Debts, and for the wealth of 
bit Soul. And the Juſtices held, That all works of Charity were 


within the intent. 
CHAP. XXVI. 
Of 2 Devaſtavit or Waſte in an Executor or Admi... 


. 


1. What a Devaſtavit or Waſte is, and in what Caſe the Writ 
of Devaſtaverunt doch lie. g 8 
2. How many ways Devaſtavit or Waſte may be committed. 
3. An Executer or Adminiftrator in a Devaſtavit or Waſte is 
chargeable de Bonis propriis. 
4. What ad. do not amount toa Waſte \ alſo a Waſte committed 
by one Co-Execator ſhall not charge another. | 
3. The manner. of Proceedings againſt Executors or Admini- 
ſtrators in caſe à Devaſtavit. 
6. Caſes in the Law pertinent to the premiſſes. 


1. A Devaftavit or Waſte in the Executor or Adminiſtrator is 
when he doth miſ-adminifier the Goods and Chattels of 

the deceaſed, or miſ· manage that truſt which is repoſed in him, 

either by the Teſtator, as to the Executo®, or by the Law, as to the 

Adminiſtrator; and therefore the Writ of Deveſtavernunt bona Te- 

fatoris lieth againſt Executors for paying Legacies or Debts with- 

out Specialties, to the prejudice of Creditors that have Specialties, 

before the Debts upon the ſaid Specialties be due. For in this Caſe 

the Executors are as liable to an Action, as if they had waſted the 

Goods of the Teſtator riotouſly, or without cauſe. (a) Likewiſe, (a) Cowel's In- 

the ſaid Writ lieth againſt Executors or Adminiſtrators, when they terprever: verb. 

deliver the Legacies given by the Teſtator, or make Reſtitution a dzLerung 

2 by him, or pay his Debts due upon Contracts, 

or other upon Specialties, whos caſe OI not 

yet come, e. and keep not ſufficient in their hands to diſcharge 

thoſe Debts upon Record or Specialties, which they are com 

ble formerly by Laws to fatishe 3 or do deviate from that method 

or order enjoyned Executors by the Law in the payment of Debts 

and Legacies : In ſuch Caſes * conſtrained to pay of 

| | = 


: m. 3 7 
1 * 1 * : 1 * 
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. their own Goods thoſe duties, which at the firſt by the Law they 
were compellable to pay, according to the value of that which 
they delivered, ox paid by compulſion 3 for ſuch payment of Debts. 
or delivery of Legacies as is aforeſaid, before Debts upon Record 
or Specialties, whoſe days of payment are already come, are ac- 
counted in the Law a waſting of the Goods of the deceaſed, as 
much as if they had given them away without cauſe, or ſold them 

| and converted them to their own uſe, (5 
(b) Terms of 2. From the pretniſles it is evident, that a Devaffavit or Waſte 
Law, verb. De- may be committed ſeveral ways; more particularly thus, wiz. 
vaſtaverunt. When more is expended about the Funerals of the deceaſed, with 
4 reſpect had to his Eſtate and degree, than is meet and fit; when 
Executors pay Legacies in money, or aſſent to Legacies given in 
other things, before the Debts are paid, not reſerving ſufficient to 
pay the Debts alſo ; when the Debts are not paid in that order and 
manner as the Law requires, but payment is made of that firſt 
which ſhould be paid laſt, when there is not ſufficient to pay all; 
when the Executor gives a Releaſe of a Debt or Duty due to the 
deceaſed before his Receipt thereof; when he releaſes an Action 
whereby he might recover the deceaſeds Goods, or the value there- 
of ; when he ſells the deceaſed's Goods much under value, ſpecially 
if in a fraudulent way, e Friends, to his own uſe, or 
(e) Plowd. 543: to have money under-hand, or the like. (e) But be the Appraiſ- 
Coke 5. 32. Dr. & ment what it will, and let the Teſtator ſell what he will, he 
Stu. 1s Berk Seck ſhall ſtand chargeable to the beſt and utmoſt value towards the 
488. 570. Kelway Creditors; but a Sheriffs ſale of the Teſtators Goods upon an 
Fo Offic. Exec, Execution at an under-value, is no waſte in the Executor. (d) If 
p..246.. an Executor upon a Bond of Two hundred pound, forfeited for 
non-payment of One Inypdred pound, accept the principal, or 
Coſt, or Damage, and give a Releaſe or Acquittance of the whole 
forfeited Bond, or of all Actions, or Record acknowledge 
ſatisfaction upon Judgment had, this ſhall be a Devaſfavit or 
waſting of ſo much as the penal ſum is more than is received by 
el. (0 And fo beg i he do bat ge up he Bong, 
| 2 Fitzh. fished, (e) And fo doubtleſs it is, if he do but give up t * 
We ee. 
ecutors or Ad- eee e g ion. The Law is the ſame in Caſe of re- 


2 * leaſing of Treſpaſſes, or other cauſes of Action: As if one take 
Entor dying be. away Goods from the Teſtator or his Executor, and he give a Re- 
fore he hath an- | leaſe, this is a Waſte, and makes his own Goods liable: Vet on the 
bwered for tho other fide, if an Executor by payment of Two hundred and forty: 
tern — pound, or thereabouts, get in 'a forfeited Bond of Five hundred 


Exec. p. 253. d, it ſhall: be an iniſtration but of Two hundred and 
&) 27 H.8.6 ty pound, or of no mere than he r (f) Alo the Exe- 
Fink. Wo cutors verbal Agreement to require or ſue 


no more, or his giving, 
Sa 


- hy : 
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a Receipt for ſo much as he hath received, or delivering of the It is a Devaſtavic 
Bond into a Friends hands, or into a Court of Equity by way of in Executors to 
Security to the Debtor that he ſhall not be ſued for more, is no B. Wien 
Devaſtation or Waſte,ſince that the reſt in Law ſtill remains as due chcomb and the 
and ſuable. (g) And upon the Iſſue of Adminiſtravit, the Biſhop of Win- 
Jury is to £5) whether the Executor hath Aſſets or not, and <b<ſter's Caſe. 
not whether a Devaſtation, for that muſt come in by the Sheriffs (106; 167 knee 
Return upon the Fieri Facias..(b) the Executors ſubmit- p. 2. | 
ting to Arbitrement, matters of Debt ty due to Teſtator (h) Temp. Eliz. 
or touching his Goods taken away, in another way of diſcharging in Caf. int. Hank · 
n by the Arbitrators, or ford & Mirford 
Award, the Treſpaſſers or Debtors be diſcharged withqut full Re- 
compence made, the reſt of the value will ſubject the Executors 7 
to the Creditors, becauſe it was their own voluntary act to ſubtnit | 
to Arbitrators. (i) Or if an Executor allow a Writ to ſuffer (i) Offic. Exec. 


4 — to be had againſt him, upon a Writ which is abatable, ubi ſupra. 

he ſhall not have allowance of that, but this ſhall be Return d 2 (0) Bro 

2 . —_— _ of Debt was A: againſt pr. _ Re P 
an Executor Original, pleaded a Recovery in Court wry agai 

c 1, and that alrre be hal not Goods ef the Teftators, which Aldred 2 fl. 

Recovery, was after the Teſte of the Original: But the Defendant —_— and as in 

averring, That he had not notice of the Orignal, it was held a a 353.4. 


1gO0r . 

or Bond; and it was held a Devefavit. (2) And if a t 4) Hob. 169. 
and Execution be awarded 7 Executor, the ary gum % Rep. 
not Return nulla bons habet Teft atorit; but he is to Returm a. De- in Caſe Win. 
vaſtavit. (3) For where the Sheriff cannot levy the Goods in comb. verſs Pub 
the Defendant-Executors hands, he may Return De vaſtavit (4) (;) Ero. 1. 102. 
Yea, if money be paid by an Executor upon an uſurious Contract, (4) Velv. 219. 
it is a Devaſtavit. And it was held by the Lord Hoberd, That 
if an Executor pay a Bond made upon an uſurious Contract, it 
ſhall be a Devaſtavit or Waſte in the Executor. (1) (1) Brownl. par. 1. 

3. Theſe and the like Acts are faid to be a Devaſtavit or Waſte Caſes in Law 
in the Executor or Adminiſtrator z which being ed agai 
him by the Sheriffs Return, will charge him de bois Propriis for ſo 
much as he hath ſo miſ-adminiſtredz inſomuch, that any Creditor. 


his own 1 
_ upon his. own Body, Lands Goods. Nea the 


or his Wife, where ſhe is an Executrix, whilſt they 
aftes her death it may be otherwiſe, And admit 


* 12 


* 


1 A Att. A 
„ 
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(5) Mich.'r3 Jac. not any ſets, yet he ſhall be charg d of his own proper Goods 
B. R. Lumley 1 for the DevaFtavit of his Wite before for Coverture. (5)Yea,and 
Reeg. Hutton Rol. if a void Adminiſtration happen to be committed, and the Admi- 

5 niſtrator waſte the Goods, and then Adminiſtration be committed 
| to another: In this Caſe the former Adminiſtrator may be charged 
by 1 eb his time. But if an Exe- 
\ cutor pay a upon a preſent Obligation, it is no Devaſts- 
(6) More. Caſe vit, though there be at the lame time a Statute or — 
980. Phyne verſ. broken for non perfor of Covenants, (6) 
der If one be bound in an Obligation which is uſurious, the Bond is 
(7) Fer Hobard: void betwixt the parties: And therefore if ſuch an Obligor make 
| 1 do 4 Bi- his Executors, and dieth, and his Executors pay ſuch uſurious 
ſhop of Wincheſ- Bond, the other Creditors may ſhew this matter, and make a De- 
ters and Palleſ- vaſtavit of it. (7) | | 
ron's Caſe, Hob. 4. But for an Executor or Adminiſtrator, without fraud, to ſell 
267, the Goods of the deceaſed under value, : eſpecially where more 
cannot conveniently. be made of them, is no waſte. Nor ſhall one 
0 Executor or Adminiſtrator be charged for the waſte done by an- 
| other; for where there are many joynt-Executors, if only one of 
(m) Dyer =. them doth commit the Waſte, he alone ſhall ſuffer for it. () So 
Sante: . & the Executor or Adminiſtrator committing waſte in the Gift or 
Dyer 210 Dr. & Sale of any of the Goods of the Defunct, ſhall anſwer it alone, 
Stu. 78 and ſo and not he to whom the Goods are ſo given or fold ; yet the Exe- 
held in Ay cutor or Adminiſtrator of ſuch an Executor or Adminiſtrator, ſhall 
- He 4 Sur. not be queſtion'd for it after his death. Alſo an Executor or Ad- 
ton, in Com. Pl. miniſtrator may lawfully ſell or convert the deceaſed's Goods to 
Temp. El. and in his own uſe, ſo as he convert the money thereof to the deceaſed's 
Caf. 5 uſe in payment of Debts, or the like, and pay ſo much of his own 
2 G lad money as the Goods ſo converted to his uſe are worth, and this 
Temp. El. a 6 
Entries, fol 327. ſhall not be imputed to him as a Waſte. Vea, he may ſell any ſpe- 
| Kelw. Rep. fol.23. cial Legacy that is bequeathed, and even this ſhall be no Waſte in 
& 11 H.6. 38.2. him, though it be a wrong to the in caſe there be Aſſets 
4B: PY. 219-3 to pay Debts belides : But when he hath cm _—_— the 
ed againſt the Debts and Legacies, then he may diſpoſe of the te how 
Walter only P. 4. he pleaſe, without any prejudice to himſelf or others. (n) And 
H 8. Rot. Jg note, That the waſting Executor doth not incur „or 
Tr. 24 Off. ke. make his own Goods liable for atisfaction for the Waſte, further 
EY 252. than the value of the Teſtator's Goods ſo waſted or miſ-admini- 
To) Brownl. Rep. fired doth amount unto. An Action of Debt was brought again 
LS: 33-116. two Executors z one appeared and confeſſed the Action, the 
Via a Elz Dyer other made default; and Judgment was given to recover de bonis 
210. Teftatoris in both their hands; whereupon a Scire Facias iſſued. 
The Sheriff returned Nibil, but he who made default had waſted 
the Goods, upon which a Scire Feci iſſued againſt him who had 
waſted the Goods, and upon Return of the ScireFeci, Execution 
| was 


— 


111 
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| was awarded, of his own proper Goods only, without his Co- 
executors. Alſo the aſſent to a only of one where there be 
more Executor —— not enough beſides to pay 
the Debt, over and above the Legacies given away by aſſent; and 6. 
yet this aſſent of his ſhall not prejudice the other Co-executors 
in a Devaſfavit. (1) n 
5. If the eb hath Aﬀets,fappoling the Ene $37 Addi. 
cutor to be Defendant,then may the Sheriff Return a Deveſtavit. 
(e) If the cauſe of Action be ahl Execntors or Adminiſtrators (o) Brownl. Rep. 
the Judgment is to recover the Debt and Damages of the Te- part 2 in Caſ 
ſtators Goods, if the Executor hath ſo much in his hands; and "OR on 
if he hath not, then the Damages (as was formerly ſhewn) of 5, 10 
the K xecutors or Adminiſtrators own Goods. And if the Sheriff 
upon Scire Facias Return a Deva avit, then a Fieri Facias or Ele- 
git may be ſued out to levy the Debt and Damages of the Exe- 
cutors or Adminiſtrators proper Goods. And if the Executor 
That he never was Executor nor Adminiſtred as Executor, 
and it be found againſt him, that he had Adminiſtred but one 
peny, the Judgment ſhall be to recover the Debt and Damages 
of the Executors own G And in a Caſe of Debt brought 
upon a Record, the Execution ſhall be brought where the Record 
remains. ( 

6, judgment was givenagainſt . in a Debt of One hundred pound (p) Brownl. Rep. 
ka C. B. After the tld Jagment he'enteed Taro a Seature to. F: Wilkes Ton I 
S. and died Inteſtate; his Wife takes Letters of 2 * 
and removes the Record of the ſaid Debt recovered againſt mien 
Husband into B. K. by Errour 3 depending the Sate.the pays 1 
Debt due upon the Statute to J. S. Afterwards the former Judg- es Cafe. Veh. 

ment is affirmed. On a Scire Facias againſt the Adminiſtratrix to 
have Execution, ſhe pleaded payment of the faid Scatute beyond 
which ſhe had not Aſſets. Upon this the Juſtices of the King's 
Bench were divided, wiz. P 3 againſt Fenner and 
Yebverton. It was 0 of the cher Juſtices 3 
hey + oy * inion with 2 Ni verton, and Na it 
angie the Statute was no De vaſta- 
OS de ar th Execution of the Statute ſhe could: 3 
not plead the Judgment of C. B. it being then doubtful, whe- 
ther it would be affirmed or not; therefore no defalt in the 
Wife Adminiſtratrix in paying and diſcharging the Statute; for 
ſhe could not have an Audits Querels, nor any other Remedy 
to be freed from payment of the Statute, at the time ot the Exe- 
1 K be of the | 
Executors upon t receipt principal money | 
reſt, diſchar Be Bond, the money they dee ee (3) che. 3, 
and the di of the Bond without receipt of the penal Mae 603, King 
dal be no DevaFtevie. (2) 
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Tk The Queen was indebted to A. in 100 /. for Goods delivered 


into the Tower: For which money A. took a Debenture from 
cutor, and died. B. S. J. to releaſe and ſurrender the for- 


the Queen in the name of J. S. and afterwards made B. his Exe- + 


(3) Mich. 40 Eliz. 
C. B. Eveling & 
Leveſon's 
Goldsb. 115. 


mer Debenture to the Queen, and took a new Debenture from the 
Queen for the ſaid hundred pound to himſelf. It was held, That 
this was no Devaſtavit in the hands of B. the Executor:But it had 
been otherwiſe, if the firſt Debenture had been taken in A. his 
own name; for then it had been a Devaſtavit by the Executor. (3) 

If a woman, Adminiſtratrix to her Husband deceaſed, doth 
waſte his Goods, and take another to Husband, it is a De vaſt avit in 
him and her: For in a Caſe of Debt againſt Husband and Wife, 
Adminiſtratrix of her former Husband, where Judgment was 


againſt them: And upon a Fieri Facias the Sheriff, Returned Nulla 
| bona whereupon another Fieri Facigs was Awarded againſt them, 


(4) Trin. 16. Car. 
B. R. King & 
Rl Caſe. 

ro. 1, par. 438. 
(5s) Hob. 266 


(6) 7 H. 7. 
GALL ag 


de benis Teftatorss, 


with a Clauſe in the Writ, That if it be found, that the Husband © 
and Wife Devaſtaverunt bona, tunc fieri faciat, & c. The Sheriff 
Returned, That they had not in their hands any Goods of the In- 
teſtates ; but that the Wife, being Adminiftratrix to her firſt Hus- 
band, had Goods of the Inteſtates and had waſted them : And 
whether they had waſted them according to the Writ, the Jury 
referred it to the Court. The Court held, That it was a Devaſta- 
vit, and that the Return of the Sheriff was good enough. It was 
adjudged for the Plaintiff. (4) 

If one that is Executor for acertain time only, commit a De- 
vaſtavit, or waſte the Teſtators Goods; Q. what remedy or re- 
lief for the Creditor after the time is expired. 

If there be two ſeveral Recoveries of Debts againſt Executors, 
the firſt Recovery muſt be firſt paid, and have the firſt Execution: 
For if the Executors do pay the laſt Recoverer before they have 
the firſt, there not being Aſſets to ſatisfie both, a Devaſt avit ſhall 
be Returned againſt them, and they ſhall be charged to pay the ſaid 
Debt with their own proper Goods. (6) 

. brought aq por R. as Executor, and had Judgment 

a Fieri Fac. was awarded, the Sheriff Re- 
turns Nulla bones, upon which the Plaintiff ſurmiſes, That the 
Defendant had waſted the Goods, and prays a Scire Fac. agiinſt 
him, to ſhew cauſe why he ſhould not have Execution de bonis 
Propriis ; and it was awarded, that he ſhould have no ſuch Execu- 
tion, until the Sheriff did Retun a Deveſftevir. Jet in 9 H. 7. 
Executors 9. An Executor pleads plene Adminiſtravit, which is 
found againſt him, and there a ſpecial Fieri Fac. of the of 
the deceaſed 3 and if it can appear, That they are then de 
boni Propriis, and ſo it was adjudged. But there was found by 
the verdict, that he had Akt doth not appear 55 


. ue, a> * 
" , 9 2 
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had Aſſets or not; ſo there is a diverſity between the Caſes. Alſo Caſe Williams | 


by the Devaſtavit the Judgment ſhall be altered (that Execution 
ee er cannot be without a Return of 
Gaudy Juſtice hell, That in an Action of Debt againſt an 
it was no for him to plead, a Statute · ſtaple made 


of 


by his Teſtator in his life-time, above which he hath nothing: 


His Reaſon was, For that if the Teſtator were bound in a Statute 
to Covenants, which are not yet broken, and poſſibly 
never be broken, and yet ſhould never therefore be compell'd 
to pay Debts, it would be a great inconvenience : And yet on the 
other part, he ſaid it would be a greater miſchief 3 for that if after 
the Executors payment of the Debt, the Statute (ſhould be broken, 
he would be ary N by a Deveſtavit of his own proper Goods; 
the which would be a greater inconvenience. (1) ; 
Alt a woman, who in Executrix to her Husband, marry 


(1) Hill. 43 Eli. 
C. B. Woo cock 
& Hern's Caſe 


with his , yet if ſhe out-live him, it will be no Devaſtavit Godbs. 142 


in her, for (he may then have her Action againſt his Executor, as 
in Croſman and Read's Caſe which was this, J. S. made his 


Wife his Executrix, and died: J. D. being then indebted to the 


Teſtator in 100 l. upon a ſimple Contract, the Wife-Executrix 
took to Husband the faid Debtor F. D. who made his Executor, 
and died. 4. Creditor of 7. S. brought an Action 
of Debt againſt the Wife-Executrix of J. S. And upon the plead- 
ing, the Queſtion was, If by the intermarriage of the Wife with 
her Teſtators Debtor, the ſame were a Devaſtavit or not? and, li 
the ſaid 100 J. ſhould be Aſſets in her hands? It was the Opinion 
of the whole Court, That it was no Devaſtavit nor Aſſets; for 
5 have an Action againſt the Executor of 
D. (2) 
If 


(2) Mich. 31 Elia 


a man poſſeſſed of a Term of years, deviſe it to another B. R. Croſman & 


_ the Deviſors Executor or Adminiſtrator, before his aſſent to 


Read's Caſe. 


Deviſe, doth commit Waſte on the Land in Leaſe : In this N 320. 


Caſe he may be charged with, and ſued for this Waſte by him in 
Reverſion: But if the Executor die, his Executor ſhall not be 
a rr is a perſonal wrong that dieth with the 
perſon. (3) 


On the Covenant of a Teſtator, upon a Leaſe for years, made 0) * 


for the quiet enjoynment of the Land leaſed, an Action of Cove- 
nant was brought againſt an Executor for a diſturbance after the 
Teſtators death, who gave divers Legacies by his Will, which the 
Executor paid before any Covenant broken. The Queltion was, 
Whether the Executors ought to have forborn the payment of the 

ies till the end of the Term, or tit the Covenant was bro- 


- 94* 


ken? and for doing otherwiſe, Whether he wee to be charged,de 
| c 


boni 


* , oe” * 


I : 0 of Executors and Adminiſtrators. Part II. 


bonis Propriis, as for a. Devaſtavit ? or, Whether he had done well 
in what he had done, by paying the * 1 before, & c. The 
Caſe was not adjudged 3 but it was agreed, That had the Covenant 
(4) Styles Rep. been broken before the Legacies were paid it had been a Devaſta- 
37.54.73. vit in the Executor. (4) 2 | 
A new or later Executor may have an Mion againſt a former 
Executor, for a DevaFtavit or waſting the Teſtators Goods by a 
| fraudulent or undervaluing ſale thereof by Covin, but not againſt 
| (5) Hob. 266. the Vendee. (5) Th 
| A Releaſe made by Executors after they come of full age, to an 
Adminiſtrator durante minori ætate, may be a Devaſtavit of the 
Goods of the Teſtatorz and a Devaſtawit may be of Goods, 


(6) Mich.27 Eliz. though they be not Goods in poſſeſſion. (6) 
C. B. Rutley's | 
Caſe. Godbolt 29 — 


nn. Irene 


CH AP. XXVII. 


Of the Executors Power in Sale of Lands deviſed 
| to. be ſold. 


1. The difference between a Deviſethat the Executor ſhell ſell 
the Land, and a Deviſe of the Land to the Executors to be ſold. 
| | 2, The profits of Land deviſed to be ſold, are not Aſſets in the 
* 2 5 or a time before ſuch ſale. 
3. In what Caſe the Heir may, or may not enter old 
Lands deviſed to be ſold. 2 2 95 
4. Executors accepting, may without others refuſing, make a 
good Sale of La deviſed to be ſold. 
5. In fy aa ſurviving Executors cannot ſell Lands deviſed 
. fo 0 [ . 
6. Caſes in Law pertinent to the premiſes. 


D WIar Land is by Will appointed to be ſold, neither the 
money raiſed, nor the profits, ſhall not be accounted as 
(a) Stat. 21 H. 8 any of the Teſtators Goods or Chattels. (a) And when a man de- 


4 


cap. 5. De. " Yiſcth, that his Executors ſhall fell the Land, there the Land in 
* the mean time deſcends to the Heir; (5) and until the Sale be 


103. made, the Heir may enter and take the profits. (c) But when the 
(e) Ibid. & Bro. Land is Deviſed to his Executors to be fold, there the De viſe 
Abridg. tit. Deviſe taketh away the Deſcent, and veſteth the State of the Land in the 
(4) Kelw Rep. Executors, and they may enter and take the profits, and make 
fol. 107, 168. {ale according to the Deviſe. (d) Alſo when a man deviſeth his 
uu. 25. Land to be ſold by his Executors, it is all one as if he had deviſed 

| his Land to his Executors to be fold, becauſe he then likewiſe 
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deviſeth the Land whereby he breaketh the Deſcent. And if one 
deviſe his Lands to his Executors for payment of his Debts, and 
until they be paid: By this Deviſe the Executors have but a Chat- 
tel, and an uncertain intereſt, and ſhall hold it till the Debt be 
paid, and no longer; (1) a 
2. If a Teſtator doth appoint by his Will, his Executors to 
make ſale of certain Lands for the uſe and behoof of the faid Te- 
the Lands after the Teſtators deceaſe happen to re- 
main ſome time unſold, the profits thereof in the faid time before 
be Aſſets in the Executors hands, unleſs 
the Teſtator did deviſe, That the mean profits till the ſale ſhould 
be Aſſets in their hands: for otherwiſe they ſhall not be ſo, though 
the Executors, in this Caſe, have no eſtate or intereſt in the 


» 


10 Co. en Lit. 2. 


but only a bare and naked power and authority. (e) (e) Cok. Inſt. lib. 
8 


3. But if the Executors 


cap. 10. Sec 
power to {ell the Land of the 3.6%. 1s. 


Teſtator, defer the ſale thereof after the offer of a reaſonable price, 5.Sc&. 383. 


converting the profits thereof to their own uſe, the Heir may 


lawfully enter to the Land, and put out the Executors. (/) if (f) Dyer fol. 371. 


they have no further authority or intereſt than only to ſell the 
Land and diſtribute the money 3 for then the Frank- tenement doth 


nu. 3. Ful 
Para]. lib. 1. fo. 


deſcend to the Heir, (g) and the Executors are bound to per- (g) Ketw, ubi. 
form the Deviſe in convenient time: But if the money for the ſupra. 


fame be to be diſtributed in 2 at, then the Frank · tenement 
is in the Executors, after the death of the Teſtator, and not in the 


Heir. (5) So that in ſuch Caſe he may not enter, as in the former. ch) Ibid. Kelw. 


Vea, if Lands deviſed to be (old, be not accordingly ſo done by the 
Executors, the Law will then enforce them to fell the Lands ſo 
ſoon as they can, becauſe the mean profits, in that Caſe, taken be- 
fore ſale, are not Aſſets to charge the Executors as compellable to 
8 ſame: But if a man deviſe, that his Executors 

ſell his Land, there they may ſell it at any time, for that they 
have but a bare and naked power, and no profit. 

4. If many Executors be named ina Will, wherein power is 
iven to them to fell Land for any purpoſe; and ſome of theſe 
Xecutors refuſe the Executorſhip : In this Caſe, the other Executors 

who ſtand to the Will, may diſpoſe and fell the Land, without the 
_ conſent of the other who ſo refuſed the Executorſhip. (i) But note, 
That an Executors Executor cannot ſell the Land of the firſt 
Teſtator (who by his Will gave power to his Executor to ſell the 
ſame) unleſs there be a Co-executor ſurvivi 

Although the ſurviving Executor may fell the Land which 
a Teſtator doth bequeath to his Executors to be ſold, becauſe 
as the State, ſo the truſt ſhall ſurvive; yet in caſe the Execu- 
tors in that part of the Will impowering them to fell, be par- 
ticularly named, each II 4 Name, and one of _ 

e 2 rc 


(i) St. H. 8. & 


Swiab. part. 6. 


3. nu. 7. 
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refuſe and die before ſale made, then the Survivors cannot ell 
(k) Coke Inſt. lib. the ſame, (&) becauſe the words of the Teſtator (one of the 
x. C. 10. Sect. 169. Executors refuſing or being dead) cannot be ſatisfied, unleſs the 

Teſtator expreſs in his Will a power to the Survivor or Survi- 
vors of them, or to ſuch or ſo many of them as take upon them 
the Probate of the Will; without which words (the Executors 
being particularly named) it is otherwiſe: But if the Land to 
be fold be left to his Executors y, not particularizi 
their names, then ſale made by ſome of them only, in this Caſe 
is good; for that now by the Statute of 21 H. 8. cap. 4. it is 
provided, That where Lands be willed to be fold by Executor, 
though part of them reſuſe, yet the reſidue may ſell. But here 
note, That they may not ſell to him that ſo refuſed, beeauſe he is 
yet a party, and privy to the Laſt- Will, and remains an Executor 
{till ſo long, as any Coexecutor ſives. For it was the Opinion 

of the, Cc. Here not unaptly mention may be made of Howel's 
Caſe againſt Barnes, upon a. Suit in Chancery : The Caſe was a- 
eed by the Council of both parties, and referr'd to Juſtice Croke, 
ones, Berkley, to conſider and certiſie their Opinions, The Caſe 
was, F. B. ſeiſed of Land in Fee, deviſeth it to his Wife for her lite, 
and — orders the « ane be ſold by Y . here un · 
der name d, and the moneys t coming to be divided amongſt his 
Nepbews. And of the faid Will made Ws, C.and R. C, Kr 
cutors. V. C. dies, the Wife is yet alive: Two Queſtions were 
made 1. Whether the ſaid . C. and R. C. had an intereſt by 
this Deviſe, or bat an authority to ſell ? 2. Whether the ſurviving, 
Executor hath any authority to ſell ? They all reſolved, That they 
have not any intereſt by the Deviſe, but only an authority, Se- 
condly, That the ſurviving Executor, notwithſtanding the death 
of his Companion, may ſell; And ſo they certified their opinions 
But whether they might ſell the Reverſion immediately, or ought 

w ſtay until the death of the Feme, was a doubt. /5d:30 H. 8. Br. 
lich. 10 Car. in Deuiſe 31. 9 Ed. 3. 16. Cok. Lit. 112, 113, 136, 18. 8 Af. 26. 
Pome: Howel 8. Note, That by the Opinion of the Juſtices, if a man makes 
Cen his Laſi-Will; and Wills that his Executors (hall ſell his Land, and 
Tr. 27 H. 8. An- Deviſes his Land to his Executors to be fold, and one of the 
derſ Rep. Cal. 52. Executors refuſe the Adminiſtration of the Feftators Goods be- 
| fore the Ordinary, the other Executors cannot ſell the ſaid Land 
to the Executor ſo 2 the Adminiſtration, by the Statute of 

21 H. 8..cap. 4. For that Executor, notwithſtanding ſuch his re- 

ſuſal, is (till a party, and privy to the ſaid Teſtament, and is one of 
the Executors at his pleaſure; 
It was adjudged in B. R. between Vincent and Lee, where a man 
FTI. 25 Elie. Vin- deviſed, That his Sons in Law ſhould ſell the Reverſion of his Land, 


"Lee. Without mentioning their particular names; if ſome of them die, 
MoRep. n. 291. hat the others may ſell. Upon 


2 


— 
—— 
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Upon a ſpecial Verdict, the Caſe was: A man ſeiſed of Lands Tr. or Hill. 35. El. 
in Poſſeſſion, and of other Lands in Reverſion, upon an Eſtate Mich. 28 * 
for life, deviſeth by his Wilt in writing, that his Executors 2 Egg u 
ſhould have all his Lands Free and Cuſtomary in D. for Ten Wale. Cro. Rep. 
years, to perform his Will, and the Will of his Father, with the par. 3. Pl. 54. 
profits thereof; and that after the Ten years, his Executors or 
any of them ſhould. ſell it for the payment of his Debts. He 
makes three Executors and dies : The one dies, the Ten years 
expire, Tenant for Life dies: The two ſurviving Executors {ell 
the Land, cr. Spurling.This fale is not good : 1. The Re- 
verſion of the Eſtate for Life paſſed not, becauſe he had other 
Lands there to fatishe the words; and it was not his intent to paſs 
it becauſe there were not n 2. The 
ſale by the two ſurviving tors is not good, for it ought to . 
have been by all, or by one of them only. But the Court 
reſolved to the contrary in both; wherefore it was adjudged ac- 


un Walc's Caſe. An- | 
was, that one Smith being ſeiſed der. Rep. * 1. | 


of twenty Acres of Land, made a Leaſe thereof to one for Lite; Caſ. 44. 
and being alſo ſeiſed of ſixty other Acres, made his Will in 

manner following; viz. I will and charge my Executorr, and 

every of them, to fulfil my Fathers Will, and this my Laff-Will, 

in which were divers Legacies :) In conſideration whereof I give 

all my Lands and Tenements to my Executors, and they to take the 

profits thereof by the ſpace of Ten years and theſe Ten years 

ended I wi I the ſame to be ſold by my ſaid Executors, or by one . 
of them, And made three Executors and died; after the Te- 
nant for life died, one of the Executors died alſo. The two 
Executors enter on the ſixty Acres, and receive the Profits 
thereof for Ten years, but entred not on the twenty. Acres 
but after the Ten years ended, the ſurviving Executors ſold the 
twenty Acres to 7. H. who entred, and. leaſed the fame, . 
whereon the Action is brought. It was faid, That the Execu-- 
ters did not fell; but it was adjudged, that the ſurviving Exe» 
cutors might ſell : For it appeared, that the intention of the Te- 
ſtator was, That the Land ſhould be fold for the performance o 
his Will, which the ſurviving Executors-might execute, and con- 
ſequently do what the Teſtator — in order there un- 
· 


0. 
B. brought Treſpaſs againſt C. and upon the General Iſſue, Paſch. 29 Elz. 
this matter was found : = gr ſeized of a Mannor, whereof the N 
place where. Cꝰc. was parcel in his Demeſu as of Fee, and 1 field's 2 


fendants pleaded Nov cal whereupon ſpecial Verdict was Nenn- ' 


78. 
Leon. Rep, 
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Will deviſed the ſame to his four Executors 3 and further Willed, 
That his faid Executors ſhould ſell the fame to S. for the pay- 
ment of his Debts, if the ſaid S. would pay for it 100 J. at ſuch 
a day, and died. S. did not pay the money at the day. One of 
the Executors refuſed Adminiſtration of the Will : The other 
three entred into the Land, and fold it to the Defendant for ſo 
much as it could be fold, and in convenient time. It was moved 
That the Sale was not good 3 for they have not their authority as 
Executors : but as Deviſces, and then when one refuſeth, the 
the ns I gs, Teas for 
cutors ſhall Alien his Land, and dieth 3 although the Executors 
refuſe the Adminiſtration, yet they may alien the Land, 19 H. 8. 
11. 15 H. 7. 12. Egerton Solicitor argued, That the Sale is good 
by the Common Law, and alſo by the Stat. 49 Ed. 3. 16, 17. de- 
viſe, that his Executors ſhall ſell his Land, and dieth, and one of 
the Executors dieth, another refuſeth, the third may fell well e- 

and ſuch fale is goo. See Br. Deviſe 31. 3 H.8. 30E4.3. 
Br. 356. And he put a difference where an Authority is 
givento many by one Deed, there all t to joyn contrary, 
where the authority is given by Will: And if all the Executors 
ſeverally ſell the Lands to ſeveral perſons, ſuch Sale which is moſt 
beneficial for the Teſtators ſhall ſtand and take eſſect: And here 
it is found by Verdict, That one of the Executors Recuſavit onws 
Teſtamenti, ergo, he refuſed to take by the Deviſe, for it was de- 
viled unto him, to the intent to ſell ; therefore if he refuſeth to 
ſell, he doth refuſe to take, and ſo it is not neceſſary that he who 
refuſeth, joyn in the fale : And although we are not within the 
expreſs words of the Statute, yet we are within the ſenſe and 
meaning of it. And afterwards it was adjudged, That the Con- 
dition, for the manner of it, was good. 


CHAP. 
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CH AP. XXVIII. 


Of Debts, Legacies, and Mortuaries, and the Execu- 
tors method in the Payment thereof, 


1. . Legacies 3 ſo alſo are Covenants bro- 


2. The Executor may py J eſs bow to be underſtood. 
3. What Debts to the Crown, bave priority of payment be- 
fore Debts to the SubjeS. ect. 


8 upon Record, to be ſatisfied next after the Debts 
] to the 
5. Next after Judgment: upon Record, Debts by Statutes or 
Recognizances, wy able before meer 8 Debt. 
6. After Statutes ecognizances, Debts due by Obligation: 
or penal or ſingle Bills, are to have the next prece in 


payment. 
7. Debts upon 8 Bonds and 18 are to be ſatisfied 


before Debts upon 8 
8. After Obligetions, De ts due OS td Bills, Merchants 
Book, and other Lick are * paid. 


9. Touching Debts dus fer Rents upon Leaſes, what the Lam in 
that Caſe it. 


10. Debts Ao Servants wages payable before Legacies 
11. eee ee payment not prejudice 4 Cre- 


„ What it is > when, where, bow much and in 


2 caſes x gary 
13. Law-C = 541530 to this Subject. 


Wo Kren ant f derb. before any Legacies be paid or 
the 


delivered, and if there be not enough (over and above 
) to pay all the Debts, then and in that Caſe a thing 

by, y of Legacy, may be fold for payment of the 

and in rr be content to loſe their = 


But the payment of Legacies n 
th not Aſſets leit to make — 


Covenants are to be 1 Debts. (2 
therefore, Legacies ought to be 


Sharp's Caſe, 3g Elix. 3. ; 
2, 


a Covenant made by his (1) Per Hales for 

| Teſtator and broken afterwards, is no Deveſtevit: Otherwiſe, * 

the Covenants be broken when the Legacies _— (1) For Foce 
In 


e Defendant in 


Caſe. 
ſuch Caſe Styles R 


conditionally 3 wiz. To be (2) Dr. 
reſtored, if the Covenant broken. It was Ne#on and © oy 
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(a) Plowd. in 
Caſ. inter Wood- 
ward and * 
(b) Co. Rep. lib. 
15. fol. 30. 


(c)L. Scimus $. 
in computatione. 
Cod. de jure De- 
liber. & C. Stat. 
F. Statuimus de 
Teſt. lib. 3. Prov. 
Conſt. Cant. 
* Hill. 12 Jac. B. 
R.Ifack an d Clark. 
Intratur Trin. 11 
* Jac. B. R. Rot 

| 1100, Rol. Rep. 
(d) Magn. Chart. 
c. 18 


(e) M. 33 & 34 
Eliz. The Lady 
| Wallingham's 

Caſe. 


(FH) Offic. Exee. 


cap. 12. p. 206, 
& 


c. 
7 E. 6. Dyer. 80. 
20 E. 4. 21 


2. In the firſt place, the Executor or the Adminiſtrator, if he 
be a Creditor to the deceaſed, ſhall be preferred before others; fo 
that he may deduct to ſatisfie himſelf firſt, although other Cre- 
ditors loſe their whole debt thereby, ſpecially if his debt be in 
equal degree with the other debts, ſo that an Executor may al- 
low his own debt in prejudice of other like Creditors, (a) if he 
hath made an Inventory, and in caſe he be not Executor of his 
own wrong. (b) Underſtand this eſpecially,when the debts are of 
equal degree; for if the Teſtator be indebted to other men by Sta- 
tute, Jadgmen or Recogimzance, and to the Executor only by 
Bond or Specialty, then may he not firſt pay himſelf, unleſs there 
be Goods ſufficient to pay both him and them. But by the Civil 
and Eccleſiaſtcial Laws the Executor is in the ſame caſe with other 
like Creditors. (c) Alſo if an Executor doth with his own pr 
moneys pay the debts of his Teſtator, the Goods of ſuch Telta- 
tor are by the Common Law chang'd as for ſo much, and become 
the Goods of the Eexecutor, for per Bract. Pretium ſuccedit in 

0 rei. 

3. If there be any Debt due to the Crown, and the King Com- 
mence his Suit for it before any other man can get a Judgment 
for his Debt, he ſhall be ſatisfied before any others; neither is it in 
the election of the Executor to prefer any other Debt due to any 
Subject. (4) So that if the Executor be ſued by any Subject for 
any ſuch Debt, he may plead in bar of the Suit, That his Teſta- 
tor died thus much in Debt to the King, ſhewing how, &c. and 
that he hath not Goods ſurmounting the value of that Debt. (e) 
And if the Suit be not ſo by way of Action, as that the Executor 
hath a day in Court to plead, but be by way of ſuing Execution 
as upon Stat, Merchant of Staple, then is the Executor put to his 
Andita ee wherein he muſt ſet forth this matter: But this 
priority of payment of the Kings Debt before any other, is to be 
underſtood of ſuch of the Kings Debts only as are of Record, and 
not of ſums of, money due to the King upon Wood-fales, or 
ſales of his Minerals, for which no Specialty is given, or of A- 
mercements in his Courts Baron, or Courts of his Honours, which 


be not Courts of Record, or of Fines for Copy- hold Eſtates there, 


or of tnoney upon the ſale of Strays within the Kings Manors or 
Liberties, or of Forfeitures to the Crown of Debts by Contract, 
due to any Subject, by Out-lawry or Attainder, until Office there- 
upon found. () But of Fines and Amercements in the Kings 
Courts of Record, there is no queſtion but they are Debts of Re- 


cord. Alſo Executors ought to pay Debts upon Judgments, before 
Debts upon Specialties. * 


4. When 


— 
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* — II 


4. When the King b fatiahied, then maſt-the Debt of the Sub- 
jel. be paid, 2% i the ee the decedent). 88, 


in this order or method: Firſt,before the other w. 184," $45. 
— - whether they be due by „ Bill, or other- other- Dyer: 80. Dr. & 


wiſe,] and Condemnations are to diſcharged 3 that Sen 25 70 79. 133, 
is, the Debts due by Record, by any Judgment had againftthe 225. 455 ce. 
Sate i any Judicial Proceeding in any Court of Record. (k) $.132, Dyer 232. 


1 


tisfied, and 
or if there 


3 
* 


before the 1 is more ancient C f 1 cr 
though latter, Jet being more puiſne, is to be zx.Plow-219, d. 
a Seu i time — 1. Bro. — 

to wrong other $70 Kelw. 74. Brow. 


ED . 
J. 70. 77. 80. 

other _ 104. 103, 2 part. 

one Ja. 


| oo „ a 

not material, in Execution (hal be paſo, i. 175 Dr. 6 

and before any Execution ſued, it is at the election of the Execu- 1. D. Cole 1h. 

tor to ſatisſie which ) t he will firſt. (4) And here obſerve- 4. fol. 60. 

further, that 45 underſtood of Judgments only againſt (1 

the Teſtator, and not of any againſt the himſelf 3 all, 29, f 18 152 

chat what is ſaid of a Teftator, in caſe of an Executor immedi (Gs 

ate, is to be underſtood likewiſe of the Teſtators Teſtator in ; 

caſe of the Executor of an Executor. Again, the ſoreſaid reſpect 

to Debt by judgment, is not to be reſtrained ot limited, only to 

the Four Courts at Weftminfer, but extends it If to Judgment 

in all other Courts of Record, as in Cities and Towns Corporate, 

having Power by Charter or Preſaiption to hold Plea of Debt 

above Forty ſhillings ; for though Execution cannot be there had 

of any other Goods than ſuch as are within the Juriſdiction of chat 

Court; yet if the Record be removed into Chancery by a Certio- 

rari, and thence by Mittimus into one of the Benches, then Exe- 

— — Goods in any County of England. 

Notwithſtandi it is held, That the payment of a 

Statute, by an Adminiſtrator, before 

3 N 
Again, ties maſt 

on Contrar, (3) and r I mult be paid before ore on Dyer. 

upon Specialties. To which pu is that reported, ** 

—— ad; That the Debt of a man condemn'd in Debt, 

and dyi before Execution it Wr Debt upon Record, was 

to be 22 pecialties: And that if the OP 

jc oe pm 8 II Recovery 

— — wh not executed which i not do, 
bat” Jedgrenth pos 7 aa them bar. 


tt 
* » 


1 CT II 
"RY 4 IE" > FI - 7 P 
* * N 9 NX 
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A— 


(2) 6 Eliz. Dy. 8. 
vid, Co. 5 part. 
Harriſon's Coſe. 


che firſt Judgment be executed, it is a evaſlovit, wod they -hat 


anſwer de benis Propriis. (2) Lea, the Executors of a dereaſedl 
ought not only to pay a; Debt upon a/Recovery againſt their Te- 
ſtator in his liſe · time, before any Debts upon Specialties; but 
they muſt alſq (if there be Aſſets) pay {ach Debt upon Necovery, 
before a Recognizance, or Statute Merchant, or - Staple, albec 
alſo that the Recovery be ſubſequent. in time unto the other: And 


- + therefore the Caſe is, If a man be obliged in a Recognizance, 
2 Statute · Merchant, or Staple,” and aſterwards a Recovery is bad 
A againſt him in an Action of Debt, and he-make his Exetuwrs and 
upon = 


die, his Executors are bound by Law to pay the Debt | 


| Recovery, though, it be a later Debt, before the Debt due. b 
cognizance or Statute 3 * — although they aue both — 


(3) Mic. 32. Eliz. ties, and therefore ſhall be 


(. B. Pemberton 


yet the Judgment in the Kings Court, upon Judicial Proctrdi 
is — notorious,” and the more — de — 


Statute or Recognizance taken in 75 te by conſent of the 
before it. (3) Alſo ful 
be paid before Statutes, - whic 


ment in a Court of Record 


# are 
8 Els 'Y but private Records, as alſo before Recognizances acknowledged 


B:arblock & 
Read's Caſe: 
Voched in Co. 


ar. in the 
Cafe of th: War- 


by aſſent of the parties. (4) Likewiſe a Debt or aſter a R 

covery, though it be à later Debt, ſhall be 4 — 
dent Debt due by Recognizance or Statute; — they 
are both Records, yet the Judgment in the Kings Court, upon Ju- 


Jen and Commo- dicial Proceeding, is the moſt notorious and more eminent in de- 
nalty of Sadlers. gree than a Statute or Recognizance taken in private by conſent of 


(4) Co. 5 parr. 
Hartiſon's Caſe. 


(m) Mic. 32. Eliz. 5. In the next place, Debts due by Statutes or R 


in C. B. Pember- 


ton and Barham's upon Statute-Merchant and Recognizance is to be diſchat 


Caſe, & Co. 4 
part. The Caſe of 
the Warden and 
Commonalty of 
Sadlers. 

(n) Coke 5. 21. 
Seamain's Caſe . 


the parties, and therefore ſhall be preferred before it-as aſoreſaid. (m) 
Izances 
entred into by the deceaſed are to be ſatisfied 3 for the debt due 

(if 
there be Aſſets) before any perſonal Debt; (=) for — mg 


| tue of the Recognizance, not only the of the Debtor is ob- 


liged, but alſo after the expiration of the day of payment, the 
moveable _ of the Debtor may be a ed, and. fold 
for ſatisfaction of che Debt. (o) Here note, that a Statute and Re- 


ano + , cognizance ſtanding in equal degree, it is at the Executors electum 
— pt * give precedency to which he will; neither is it material which 


a Statute; &. J. 


them was firſt or laſt, nor between one Statute and another 


cos Cod. Qui po- doth the time or antiquity 2 advantage as touching the 


0% Au. Pierre Goods, though-touching the 


of the Conuſor it doth; but 


3s for his Goods in the hands of the Executor,he who firſt ſeizeth 


— 
will, and may,if he pleaſe, ſatisfie the izance before the Sta- 


tute, at leaſt, if he do it before Execution ſued thereupon: But 


Exccutors (under pretence or 2 


— 
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pon 
becoming, payable) of Debts by 

i 110 — n — 

or Recognizance be only for performance of Covenants, and no 

Covenant be-broken, an -Obligation for the payment of preſent h 
money ſhall be diſcharged before it; Alſo no Judgment or Sta- } 
tute that is or is left and ſuffered to lie 


him 3 and if he be dead, then though the yeat be not paſs d, yet 
mult a Scire Facies be ſued. 2 | 

6. Aſter Statutes and Recognizances, Debts due by Obligations 
and penal and ſingle Bills are to be paid, if there be yet Aſſets.(p) /p) Bro. Abrid. 
And if there be divers Obligations, then it ſeemeth to be in the tit. Exec. 172 

3 the Executor to diſcharge which he will firſt, (4) un- 28 EI. 8. Dyer 33. 
the day of payment in the one * be expired, and in yr 42 
the other not yet come; in which Caſe the Obligation, whereof the N. & Sud ib. 
day of payment is expired, is to be firſt ſatistied: (r) Or unleſs a cap. 10. p. 78. 
Suit be commenced for one of the Obligations; for then it is not (r) Bro. ibid. 
in the Executors power, in prejudice of that Suit, to diſcharge i ng. der 
Obligation, for which no Action is brought. () But it two ſe- _ er png 
veral Creditors bring ſeveral Actions againſt the Executor upon p. 2. nu. 4. © 
two Obligations, he that firſt getteth judgment muſt firſt be () Bro. ibid. 
fatisfied, (t) Yet a Debt due upon Record may be paid depending (i abri 
the Action; () and-although in caſe of (everal. Obligations, Cites, ful * 
when the time of payment upon the one, was come at the time of p 2. nu. 6. 2 
the Teſtators death, not ſo upon the other, and he to whom the (n) Bro: itid. nu. 
— — whoſe time of payment was expired at the Teſta» '7* 
—— 

i : In this it is then in 
Executors to pay which he pleaſe, if the Goods extend not 
to pay both; for it is the Commencement of the Suit only which ._ : 
intitles to priority of payment, or at leaſt reſtrains the Executors | 
election; an Executor may not pay a Debt of equal de- ED 
to a Creditor that brings no Action for the ſame after another 
tor hath brought his Action. (w) But whether a bare ver- (w) Dr. & Stud. 

bal demand, without a Suit, be ſufficient to hinder the Executors lib. 2 cap. 10. 
payment to the other, is a Queltio * reſolved inthe * 

38 2 ' ct 


5 
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= 
5 Oc. another 
for ſome other Debt. And notwithſtanding what hath been ſaid, 
an Executor cannot in all Caſes pay him firſt who firſt commenced. 
Suit, but he who firſt hath } , muſt firſt be ſatisfied; as, 
f when one Creditor doth tirſt begin Suit, and others ſuing after 
(y) 41 E- 3: Et%- him, get Judgment before him. (5) And in ſuch Caſes the Exe- 
Elia. Dy. 232. vid. cutor may expedite the Suit of the one, hy a quick confeſſion of 
21 H.7. Kelw. 74. his Action; and retard the Suit of the other Eſſoigns, Em- 
() 5 H. 7. 27.0. parlances, or dilatory Pleas. (x) Nay, after Suit commenced,yet 

df. 855 until the Executor hath notice 1. 

b, Farr. 269. ditor, and then plead, that he hath fully Adminiftred before notice 
Such a Recovery of the other Suit. d. ö 
by confeſſion is 7. For it is a good Plea for the Executor to ſay, That he had 
bnd againſt fall) Adminiſtted before he had notice of the Plaintifis Wait; 
good; Dr. & for though he do pay Debts upon Contracts, the Writ 
Srud. p. 78. b. againſt him upon a Bond, whereas he had no notice of the Suit, 
(*')7 H.4.19. he ſhall not bein ſuch Caſe charged. (t ) Yet regularly in this caſe 
foe do. an Action brought upon a ſimple Contract, the Executor is to 
lead and ſet forth thoſe Debts upon Specialties; yet Debts upon 
| a ſimple Contract are to be paid before Debts of Charity. (a) Like- 
1— wiſe Debts upon a ſimple Contract are to be paid amends 


ann for a Treſpaſs done by the Teſtator. (5) And here note, that be- 
1 tween a Debt by Obligation, and a Debt for upon a Co- 
venant broken, there is not any piority or | but the 


upon Bonds and Bills unſatisfied : In this Caſe, the Executor may 
not pay this Debt, nor may he ſuffer the Plaintiff to recover in his 
Action, unleſs he hath Aſſets ſufficient to ſatisſie the Bonds and 
Bills over and above that of the ſimple Contract. For Debt was 


wen e int an Executor, who pleaded, Fully Adminiftred and 
gave Evidence, That he had paid divers Bebe upon Contracts 


L — 
(1) 29 H.8. Dyer. forts. (1) Yet an Obligation made by 2 Teſtator in his li 
52. and becoming is death, is to be ſatistied before a Decree 


(2) Per. Rol. in Chancery againſt an Executor for money. ( 
Sryles Rep. 28. 8. After Obligations, Debts due upon ſimple Bills,or Merchants 
7 De. Arai, | Books, or other Specialties, ave to be ſatieked and Gilcharged; (.) 
itad. though indeed Bills are of the natureof an Obligation, and charge 
| the Executor as well as an Obligation ; for whatever words prove a 
man 


F (4) Fulb. Paral 
lib. 2, fol. 30. 


o be : 7 ; | 
6, I the Candioan bath no, Soacighy ox Wi dag 
bound preciſely to pay pretended 
z (e) for EEE the Teſtator 4 wage — * 
i lieth againſt hi Executor. (f) Bar Debes due ( Tm of > 
e muſt be paid. * verb. Exec. 


122 
the Executor, no Sail — the Te- | 
tor in his life-time by word only, en 0. A rigs er. (9) Bo. Exec, nu 
be Aſſets. (g) And theſe Debts by Contract or Aſſumption ex- 
i to the Wik and Chloe (b) and alſo before the (b Co. lib. 9. fol. 
C 2 1 which by Lua in |; —_— 
2288 then 4 0 2 * 
0 . 
like we me another. Caſe, wherein WE Hin. 2 Eliz. 
„That where an Necor i Trevanian's Caſe. 


own AY 11 given: de Leon. R p 
apa Bs com prone, Ju (4) And 23 (4) Mich. 32 & 


oug fr ha rol aber A made by 3 Eliz. in the 
his Teltator 3 lo on the other tide, an Aion. may bac by Eto. Cu 
an Hoſts. Leon. 


Sh Bac, and Adminiſhatrs. Parr a, 

as mie Gf Karg, l ee, N op- 
on the Caſe was brought by an Executor upon a Promiſe made to 
the Teſtator, and the Executor in theend of the Plea omits this 


Clauſe, ages Profert pics in Cur, Literas Teftament. And that was af- 


en 
4 Writ o Shoe the 
(5) Mich, 38 & Judgment was t e 


ed. (5 
e Rot. 407: J ff. I here he ino St in e degree] wel bk 
* if the Executor doth by Covin or A help that _ 
| that begun his Suit laſt, to his Judgment or Execution firſt, and 
there be not Aſſets then left to other Creditor, he muſt be 
ſatisfied out of the Execators px Eſtate, if this Covin be proved 
inſt him; for an Executor ought not to help one Creditor to a 
Ju ent ſooner than another Covinouſly. But the confeſſion of 
ion ſo done on purpoſe by an Executor, is no Covin in the 
| Li; for Covin is where the Action is untrue, and not where the 
00 Dr. & Stud. Executors bear a lawful favour. (A) But where tliere is really Covin 
2 © in an Executor, there it ſhall be no prejudice to a Creditor ; and 
for this reaſon it is alſo, that an Acquittance given to an Executor 
for more than he paid, ſhall not prejudice a Creditor for more than 
the Executor did really pay. 
12. A Mortuary vr Sieb « OR left by v/ min his 
death to his Pariſh pare for the recompence of his 
Tythes and Offerings, not duly paid in his life time; and this by 
the Executor was u 1 to be „next to the Heriot, and be. 
(1) Flee. lib. 2. fore the Debts. (I) Rnd Fain be ſued in the Spiritual Court for 
cap. 50. Bratt. l. 2. a Mortuary, a Prohibition will lie. (m) Though it 4 h Ile the 
8 N Statute of 13 Ed. 1. commonly called Circumſpetfe ag at, That 
at 13 6p -** Mortuarics are ſuable in the Court Chriſtian ; ad in "he 2 
Gold. 2 of 21 H. 8. cab. 6. an Order and Rate in money 
Cm) Dr. & Stud Mortuaries. And in ancient times, V's 
lib. a. c. 55- three or more Cattelof any kind, the belt being fe rd the N 
| of the Fee, as a Heriot 3 the ſecond was wont to given to the 
Parſon inright of the Church. (») But more particularly touching 
\.*  Mortuaries, theſe five things are more ef; obſervable from 
(n)Cap. — iy faid Statute: 1. That no Mortuary ſhall be taken or demand- 
Prin Contuerad, Þ 1 of any, for any dying within this Realm, whoſe move- 
able Goods at the time of his death extend not to the value of Ten 
| Marks, 2. That no Mortuary ſhall be given or demanded but on- 
ly in ſuch places where by Cuſtom they have been uſed to be paid. 
3- That no perſon ſhall pay Mortuaries in more places than one, 
vix. in the place of his moſt uſual dwelling or habitation, and there 
but one Mortuary. (4) That for a perſon deceaſed, having at the 
time of his death in moveable' s, to the valde of Teh Marks 
or 
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or more Clearly above his Debts .paid) and under che value of © T 
Thirty pounds, there ſhall not be taken above Thuce ſhillings and 
ſoar pence for a Mortuary 3 and under the value of Forty 
not above Six ſhillings and eight pence for a Mortuary 3.and of t 
wake of F pounds or e A ( 

Ve nis 


4 eee e n e ee 


; at all ſhall be by way of e) And here 
We '' Pt — 22 21H. 8. 
only, That is, after, and not before th Aab, e aeg 
| the Wife and Children, [& Te Eat ofthe Cot 5 

» Y 


"thereof, 10 th 2 at large. 
3 l Fan TY 
who hath a Judgment of Ore hundred pound 3 this under-hand 
Compoſition er Ale e Creditor who is a ſtran- 
ger to it: Eq; every Adm iniſtrator ought to execute his Office hw- 
fl lrg 8 Duties and in ſuch precedence as the 
1a t made yup and others, 
ſhall tio 555 ry: es a third perſon, — 0; 
In Action of Debt 2 1 en Aden i was the 
Opi inion of the Court, That bei t retain moneys in his own Turner urner's Caſe 
| hands of the Inteſtates, to ſatisfie a bt due to himſelf: But an 
e his own yrrong ſhould not retain #9. atbfie his own RE 


hd durante minori tate of an \ Eveaurrix, made 905 Bon & 
| dives Obligations unto, the Creditors of the Teltatar, and after- God, 216d. 
wards took Husband : The Opinion of the Court in this Caſe was, 5 part. 
| That ſo much of the Goods . Co rG 


value of the Debts PA SOR e Lone ee 


; retain as his own, r) Mich. 
Debt againſt an Executor by an who aid a Rec in CDBG — Joc” 
.very Tua in the Coon of? 1 that * ColdarsCile 


more than what would far the fad Ree, and the. Hob. 250. 
Recovery was after the Teſt of the Original Writ ; but he averr d, 

That before the Recovery he had not any notice of the Suit 

the Original: And the Plaintiff demurr'd, and it was adjudged 

the be it whether he had any notice or not; ; for if one 

ſue him, and give notice, ue may confeſs the AQion of 1155 


e, commenced his A the and 7 


* 


ar 
* 
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(s) * Caſe 


Caſe of LSt. ao after Errour was brought, but the j 


5 es 


do the firſt Attion, and that be had fully Adminiftred all but the 


and not it over, it being a 
tors elem Hobs well as himielf; though for an eſcape it 


— 6k & without nnd, Bat b. bei 
one upon an tion, pay a 

ren eee wwe dn 
Suit, it is a Devafavit; otherwiſe if he hath no 8 


and fo in ſuch the notice is material. en 
againſt an Executor for 100 J. in C. B. Afterwards another Action 
F Debt was againſt the me Ku fot 160 f Si on 


in B. R. in Which be confeſſed the Aion, and pleaded the fame 


ſaid 100 J. Nee of Opinion, That the 


e are before 
refs te Executors for Reli prev Erz 
may have De hr wet by the Cage Jes, Des 
againſt him forthe fame: As in the Lord St. Johns Cale 
Bawdrip. The Caſe was thus, V. B. the Grandfather dies ſeiſed 
T. B. the Fathet of the Defendant at age, T. B. makes the Defen- 
dant his Executor, and dies. S. J. as Executor of an Executor, 
t an Action of Debt for Relief againſt the Deſendant, be- 
ing Executor, &c. And well. Vid. 20 Hy. And it was agreed 
by the Court, 1. That an Executor may have an Aion of Debt 
for Relief by the Common Law, without Feal 


+ 32 H. 8. and 


. that the Seilin ofthe Services need not be "When the Execu- 


tor brings Debt for Relief; otherwiſe when the party himſelf avows 
2. That Relief is made certain by the Statute of Charts, 

2. 3. That Debt well lies againſt an Executor or Relief: 
That Tela eſtator r e becauſe it is cer- 
tain, and a real Duty. re 


received by a Sheriff upon S Execution, if he die be- 
P is a Debt to be paid his Exetutor before any 
cy:As in the Caſe of Perkin/on 13 * where Ber 
The Sheriff ha 


y acceptance 
a Talley, is chargable in debt, 1 H. 7. And Mallet confeſſed 
TRY Common cee et apts 18 ba N 


„il he dies, his Execu- 


it be 
otherwiſe, and his Executors in that Caſe are not ey > K 
cauſe that being a a perſonal tort or mil-feaſance, doth only char 

his perſon in his life, and not his Funda ler his deaf 


dS Aa a. ee 


4th 
— — 


2 
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chat. as a perſonal Action dies with his perſon :- But money received 
by a Sheriff, is a diſcharge to him that pays it; and theretore if the 
Sheriffs Executors ſhould not be liable for it, the Plaintiff would * 
be without Remedy, which the Law will not ſuffer. Such mo- IN 14. Cir B R. 
neys therefore ſo received by a Sheriff, being a Debt in Law, he Perkinſon ver. 
dying, ought to be paid by his Executors before any Legacies Gilford. Cro, 
whatever. | L 


% 
— — * 
—— —— — 


C HA p. XXIX. 


Of Executors Accompts. 


1. Executors obliged to Accompt. The Ordinaries Power 


therein. 
2. Within what time an Executor oug ht to Accomp. 
3» An Accompt judicially made ſhall not 2 abſent Cre 
ditors or Legagaries, not duly ſummone | | 
4. Law Caſes touching this Subject. 


* render an Accompt is not the leaſt part of an Executors 
or Adminiſtrators duty, thereto obliged as well by his 
own Oath, as by the Law 3 inſomuch, that thould the Teſtator him- | 
ſelf diſcharge his Executor from making an Accompt, yet may the (a) Lynwood in 
Ordinary at his diſcretion, in Caſe ot Fraud, exact an Accompt c. Religioſa. verb. 
from him. (a) Therefore the Ordinary may, if he pleaſe, call him 1 de reſt, 
4 c | ib. 3. Provinc. 
to Accompt either generally or particularly, as the Caſe ſhall re- Confl. Cant. & Jo. 
gquirez and that either at or without the motion or inſtance of the de Athon. in 
Creditors or Legataries, within a year, or what time he pleaſe 3 at mag. Gloſ. in Le- 
which Accompt he may call all the Creditors and Legataries 3 and $99; Libert. de 
therein he'mult ſet forth what he hath received, what expended, Jo de Caniv. & 
and prove it too if need ſo require: And upon a juſt Accompt ſo Olden. Locis Ci- 
made, the Ordinary may acquit him, whereby he is diſcharged of ratis. 
all Suits in the Spiritual Court. But as to that, the ſtile of each 1 part 
Court is to be obſerved. (5) And in the proof of ſuch Accompts, (37. null d. 


L. nulli C. d 
the leſſer ſums, as under Forty ſhillings, may be proved by the Ex- Epiſt. & Clene. 
ecutors own Oath, the greater mult be by due proofs. & Boic. in c. tua. 


2. The Exccutor ought to have a competent time for the per- — 7 Teſta, 
formance of the Will, before he be called to an Accompt 3 which e * CITY 
time ought to be a Twelvemonth : (e) Yet he may ſooner be cal- (4) Lynw, ubi 
led to it by the Ordinary in cafe of Mal-Adminiltration, or if the ſup. verb. Congr. 
Ordinary ſee cauſe for it 3 (d) at leaſt to a particular Accompe ; & erb. rationem 


But herein alſo the ſeveral ſtiles of ſeveral Courts are to be ob- daten. 
a | Gg lerved 


Kea. 


* 7 
2 9 * 


—— — 
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: ſerved. And in this Accompt the Funeral, Debts, Legacies, and 
6e) Mensch de moderate Expences ought tp be allowed to the Executor ſo far as 


Caſ. 209. in fin. he hath really id, or is obliged to. And the Executor having 
machn an + made a full and juſt Accompt, ought to be acquitted and d 
Un. . 


A, C de of al farther Suit, if it be fuch an Accompt of his whole. Office 3 


Apoch & Olden: (e) neither is he to be called by the Ordinary to any further Ac- 
de Exec. ult. vol. compt. (f) | | 

tit. 8. nu. 17. 3. No Executor is obliged to make any Accompt to the Credi- 
(8 Jo. a Canib. £915 or Legataries extra · judicially; (g) but at their inſtance to the 
92 Exec. ult. vol. Ordinary he is compellable to it judicially : And at the making of 
2. part g. noviſſi- ſuch Accompt they and all others having, or pretending to have 
mo Intereſt are to be ſummoned Legally to be preſent ; (b) Otherwiſe 
” _ —_ the Accompt made in their abſence, and they not ſummoned, will 
— 45, & Lynw. not prejudice them. (i) And yet extrajudicially an Executor may 
in c. Staturum S. exact an Accompt of his Co- executor, but not in Judgnient or 


& ſt . s 6 * \ 
wk" . judicially 3 CE) but the Ordinary, as aforeſaid, may call them both 


(0 L. d: uno quog; ® either of them to a Judicial Accompt, (1) by the Civil Law, not 


F. de re jud. ſo at the Common Law: For that Executors are not compellable 
(k) Lyaw. ibid. to Accompt,appears by Sparrow's Caſe againſt Norfolk. B. Admi- 
verb: rationem. niſtrator of H. makes C. his Executor and digs, C. is ſued in the 
in fin. Gloſ. ibid. Spiritval Court to make Accompt of the Goods of A. the firſt 
(1) L. 2 C. de P n 

. Inteſtate: And C. now moves for'a Probibition, and had it; for 


(Caſe Spurrow an Executor ſhall not be compell'd to an Accompt. Note, the 


againſt Norfolk. Statute 21 H. 8. gives power to the Ordinary, but not for Ac- 
Noy. compts. But an Adminiſtrator ſhall be compelled to Accompt be- 
fore the Ordinary. | 
Nor ſhall an Executor have an Accompt againſt his Compani- 
on: as in Bellamy's Caſe againſt Alden, where an Adminiſtrator 
Accompts before the Ordinaty, and a Creditor of the Inteſtate 
took Exception to it, and averr'd, That the Adminiſtrator had 
not paid ſo much: And the Adminiſtrator proved payment by one 
Witnels, and for default of better proof, he was Excommunicate. 
And a Prohibition was granted, becauſe the Ordinary had not power 
in ſuch a Caſe to hold Plea, and to try the payment or not pay- 
ment, or Adminiſter an Interrogatory to a Wines, but ought to 
accept the Accompt as it is. For the Creditors may ſue for their 
Debts at the Common Law, and then payment or not payment 
ſhall be well tried, and there one Witneſs will ſuffice, 13 Ed. 3. 
Exec. 91. An Executor ſhall not have an Accompt againſt his 
Companion. 
| 4.An Adminiſtrator exhibited an Inventory in (1) the Spiritual 
Belfamy's Caſe Court of ſeveral Debts due to the Teſtator, and divers Goods 


verſ. Alden. Noy. which came to his hands: And then one of the Teſtators Daugh- 


CCA has ters there ſued the Adminiſtrator to Accompt, and that out of the 


verl. James. Koll Aſſets remaining, ſhe might have a Childs Portion. To __ 
Neg. , e 
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the Adminiſtrator pleaded a Deed of Gift made by the Teſtator to 
another of his Daughters of all his Goods and Chattels; which 
Plea was there rejected: Whereupon a Probibition was prayed. It 
was in this Caſe agreed by Co. and Dod. that the Ordinary may 
compel an Adminiltrator to Accompt, and Co. cited ꝙ Ed. 4. 0 7 H.7. 
to this purpoſe : And that according to Lynw.the Probate of Te- 
ſtaments came to the Spiritual Court per 8 alſenſum (that 
is, by Statute) for that it is not ſo in other Kingdoms. But in this 
Caſe it ſeemed to Dod. That the Prohibition ſhould not be gränt- 
ed, for that poſſibly the cauſe or reaſon why that Plea was rejected, 
might be becauſe it was not made or done in due form of Law: 
And it is well known, that there are Pleas in Bar of an Accompt, 
and Pleas before Auditors, and ſo poſſibly might that Plea be: 
Nor doth it here appear for what cauſe or reaſon wo rejected 
that Plea : But per Curiam, for that they have rejected the Plea, 
a Prohibition ſhall be granted as to ſo much of the Goods as pals 
by the Deed of Giſt; but not as to the Debts and things in Acti- 
on, which cannot paſs by the Deed of Gift, and for which the 
Adminiſtrator ought to accompt. And the Court had nor 
to an Objection „ wiz. That the Adminiſtrator at firſt confeſſed 
he had Aſſets, whereof he exhibited the Inventory, that therefore 
this later was repugnant thereto : For Co. ſaid, That was no E- 
ſtopage or Bar in this Caſe 3 therefore the Order was, That a Pro- 
hibition ſhould be granted, unleſs a Civilian appeared in Court be- h 
fore ſuch a day, and ſbew ſome reaſonable Cauſe why or where- 
fore the faid Plea was rejected in the Spiritual Court: The faid 
Order was made, for that Dod. doubted, whether they had rejected 
the faid Plea for default of any Form in Law, - . | 
A. after many Legacies, deviſes the reſidue of all his goods to 
B. and makes C. his Executor and dies. C. afteraccompts befoxe 
the Ordinary, and pays the reſidue to B. and thereupon has an 
Acquittange from the ſaid B. C. dies, and B. ſues his Executor in 
the Court of Requeſts, to accompt de novo: The Executor pleads 
the Acquittance, and the Plaintiff thereupon demurred : Cook At- 
torney General prays a Prohibition, and the Court ſaid, That an, 
Executor ſhall not be compelled to Accompt in any Court, al- 
though the Court of Conſcience : But by the Court it was agreed (1). Hill. 2. Jac B. 
That an Executor of an Executor, may be ſued for a Legacy 8 verſ. 


given by the firſt Teſtator. (1) > rn 


nm 


—— — 
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HAP. 00K 
Of Adminiſtrators in a Notion diſtinct from Exe- 


1. Adminiſtrator, what be is in the Law, © 14 
2. The Origination of an Adminiſtrator, by and to whom Ler- 
tert ef Adminiſtration are to be granted. ith 
3. - What proviſion of Law in Caſe of an Adminiſtrator after 
an Executors death. | : | 
4. What the Law is, in caſe 4 ers doth Adminifter, or 
the Ordinary grant his Letters ad Colligendu m. 
5. In what manner Adminiſtration is to be granted. 
6. Of Adminiſtration durante Minoritate. | 
7. In what Caſes Letters of Adminiftration may be granted. 
8. Law-Caſes touching this Subject. 


1. A N Adminiſtrator is in the Law called Executor Dativar, 
becauſe as ſuch he is conſtituted or appointed by the Or- 
dinary. As by the Statutes, ſo by the Common Law of this Realm, 
an Adminiſtrator is properly taken for him that y hath, or in 
his own wrong illegally, the Goods and Chattels of a perſon dy- 
ing Inteſtate, or hath Adminiſtred to the ſame 3 but more pro- 
perly, that hath them committed to his truſt and charge by the 
Ordinary, and is accountable for the ſame whenſoever it thall pleaſe 
the Ordinary to call him thereunto 3 and this is done for default of 
an Executor. Such Adminiſtrations proceed not ſo much from the 
Civil Law (which only appoints Heirs, and the Rights of Succeſ- 
fion) as from the Pretorian or Law of Conſcience, whereby the 
deceaſed*s Children may take it at any time within a year next af- 
ter his death: But if of kin of a farther degree, then within 100 
days, fave in ſome few Caſes, wherein a longer time is allowed, 

2. By the Conſtitution of Leo the Emperor it was Enacted 
That if a man dying bequeath any thing for the Redemption of 
Captives, Cc. and appoint one to execute the Will, in that point, the 
party ſo appointed ſhould ſee it performed; but if he appointed 
none to do it, then was the Biſhop of the City authorized to de- 
mand the Legacy, and therewith to perform the Will of the decea- 


28, Cod. Epiſ. & that the Adminiſtration of the Goods of perſons dying Inteltate, 


(b) Weſtm. 2. 
an. 13 Ed. 1. c. 19. 


granted by Biſhops and others of Eccleſiaſtical Authority and Juriſ- 
diction under them, was Originally derived. For it was anciently 
Ordained, (b) That the Goods of thoſe dying Inteſlate ſhould be 
com. 


9 
* 
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committed to the diſpolition of the Ordinary, who ſhould be ob- 
liged to anſwer the Deceaſed's Debts ſo far forth as his Goods 
would extend unto, even as Executors themſelves in the like caſe 
And after this by another Statute, (c) power was given to the {c) 13 Ed 3c. 11. 
Ordinary to appoint Adminiſtrators, and to authorize them as 
fully as Executors, to gather up and diſpoſe the Goods of In- 
teſtates: Always provided, that they ſhould be accountable for the 
EE SEAS ST 

inari te the next wiul Friends of the In- „ 
teſtate to be 1 — who then in Law have nigh in (9) * ＋ ol 
all things equivalent power with Executors. (d) Inſomuch, that fol. 2. & 37 H. 6. 
whatever hath been or may be ſpoken of the one, may nigh in all f. 15. Dyer f. 236. 
points be properly applied, and aptly accommodated to the other. Co. lib. 5. f. 9. & 
And if the Executors refuſe to prove the Will, the Ordinary jj" 5. f 8. & Co 
may commit the Adminiſtration till accept the Executor- — — — 
ſhip. (1) And laſtly, in confirmation of the premiſes, it is en- Sekt. 200. f. 313. 
acted by a latter Statute, (e) That in caſe any perſon die Inteſtate, b. & SORE 41. 
or having made a Will, the Executor therein named refuſe to yy F134 B. K 
pou the ſame, the Ordinary, or others authorized for the Pro- Raft. pla f. 320. 

of Teſtaments may grant Adminiſtration to the drgeaſed's (1) ob. 144. 
Widow, or to the next of his Kin, or to both at the Ordinaries (e) 21 H. 8 5. 
diſcretion, taking Surety from them for the due Adminiſtration. (F (1) _ — 
And by the ſame Statute it is further Enacted, That if divers per- 32. &. Lib. 2 £91.36 
ſons claim the Adminiſtration as next of Kin, which be in equal ſe was reſolved by 
ec of kindred to the deceafed, and where any one perſon only all the Juſtices 
deſireth the Adminiſtration as next of Kin, where i divers 75 I 
perſons be in equality of kindred, then in every ſuch Caſe the Father and che 
Ordinary is at his Election and Liberty to accept, any one or Mother are the 
more making requeſt, where divers do require the Adminiſtrati- next to whom Ad- 
on; which after the death of Father or Mother Inteſtate, is to — * 
granted to the Father or Mother : (2) And the Ordinary may grant Gods of the Son 
it to the Brother of the whole Blood, or to the Siſter of the half or Daughter who 
Blood at his choice 3 but not to Husband and Wife, where the die Iateſtate 
Hausband is not of Kin to the Inteſtate. (3) And the Mother 1 f, ©. 3. part 
ought to have the Adminiſtration of the Goods and Chattels of (2) C, Na. 
her Inteſtate Child, before a Son, Brother or Siſter. (4) The cliffs Ciſe. 
Husband is not de Fure to have the Adminiſtration of his Wite, C 2 74 102; 
as the Wife is to have of her Husband 3 but the Ordinary may, or (+) Styles Regiſt. 
may not commit it to him. (5) Sed Q. And one of the hal-Blood (5) Cro. 3. ros. 
is in as equal a degree of Kindred to an Inteſtate, to have Letters (6) Sykes Regilt 
of Adminiſtration granted to him, as one of the whole-Blood, (6.) 22. 
And where they that ſue for the Letters of Adminiſtration. are in 
equal — uy of Kindred to the Inteſtate, there it is in the diſcre- 
tion of the Ordinary to grant them to which of them he pleaſes : 
Yea, it was ſaid by Periam Jultice, and Mamuood Chick Baron in 
the 
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) Bro. Exec. 
(8)! 26H. 8. 7. 


the Caſe of Filcocks and Holt, That the Biſhop may 


grant Let- 
ters of Adminiſtration co whom he pleaſe, if he will forfeit the 


penalty limited by the Statute-—-----Adich. 32 & 33 Elix. in the 

Exchequer Ln. | 
3. An Executor, after Probate made, dying Inteſtate, the Admi- 
niſtration of the firſt Teſtators Goods not Adminiſtred may be 
granted to whom the Ordinary ſhall ſee cauſe in Law and he may 
t the Adminiſtration of the Goods both of the firſt and ſecond 


Coke 1. 69. Dyer deceaſed de bonis non Adminiſtratis to one and the ſame perſon 3 in 


72, Terms of 


wW tit. 


(b) Fitz. Admi- 
inſt. 9. 


which Caſe the Adminiſtrator ought to ſee,that his Adminiſtration 
have ſpecial words for granting the Adminiſtration of the firſt Te- 
ſtrators Goods not Adminiſtred. (g) For though ſome are of Opini- 
on, that by the general Adminiſtration the Adminiſtrator ſhall have 
not only the Executors, but the Teltators Goods alſo, yet this is 
otherwiſe held for Law at this day. (5) And an Action ſhall lye 
for or againſt ſuch an Adminiſtrator, as for or againſt an Executor, 


and he ſhall be charged to the value of the Goods of the deceaſed, 


and no further, if it happen not otherwiſe by his own falſe Plea, or 


for that he hath waſted the deceaſed's Goods: But if the Admini- 


ſtrator die, his Executors do not ſucceed him in that Adminiſtra- 


tion, but the Ordinary is tocommit a new Adminiftration. The 


(i) Dyer 371. 


(k) Terms of 
Law verb. Ad- 
miniſtrator. 


Law is the ſame when an Executor dieth before he hath proved 
the Will, or 'Adminitired any of the Goods; in which Caſe a 
new Adminiſtration is to be granted to the Widow, or next of 
Kin of the firſt Teſtator, with the Will annexed, unleſs he had alſo 
bequeathed the reſidue of his Goods unto the faid Executor; for 
in that Caſe the Adminiſtration of his Goods belong unto the Wi- 
dow or next of Kin of the Executor, and not of the Teſtator. Or 
if an Executor be made univerſal Legatary, and die before he hath 
proved the Will of the Teſtator; in this Caſe likewiſe the Admi- 


niſtration of the Teſtators Goods doth belong to the next of Kin 


of ſuch univerſal Legatary, and not of the Teſtator. (i) 

4. If a Stranger that is neither Adminiftrator nor Executor, take 
to himſelf the deceaſed's Goods,and Adminiſter of his own wrong, 
he ſhall be charged and ſued as an Executor, and not as an Admi- 
niſtrator in any Action that is brought againſt him by any Credi- 
tor: But if the Ordinary make a Letter ad Colligendam bona de- 
funct i, he that hath ſuch a Letter is no Adminiſtrator, but che Acti- 
on lieth againſt the Ordinary himſelf, as well as if he took the 
Goods into his own hands or bythe hands of any of his Servants by 
any other Command or Order. (&) And note, that if an Adminiſtra- 
tor doth alienate or convert to his own uſe all the Goods which did 
belong to the Inteſtate; in this Caſe an Action doth lie againſt the 
Executor of that Adminiſtrator, and is liable to be charged for the 
Debts due by the Inteſtate, which is otherwiſe of an Executors Ex- 


ecutor. ä 5. An 
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5. An Adminiliration mult paſs under Seal in Writing, not by 
ward of mouth; for the Ordinary cannot commit Adminiſtration 
by word of mouth 3 otherwiſe it is, if it be entred into his Regi- 
ſtry, though Letters of Adminiſtration be not formally drawn, 

(1) Yet it may be granted as well upon condition as abſolutely,and (11, , II. C. . 3. 
as well for part, ute the whole Eſtate fo that a man dying pol- 
ſeſſed of Goods in two Provinces, making his Will of the Goods How Adminiſſra- 
only in one of them, and dying Inteſtate as to the Goods in the fon hall be te- 
other Province, Adminiſtration may be granted as to the Goods Vid. Cro. 2 16. 
of that Province whereof he died Inteſtate : Likewile Admini- Johns verſ. Row. 
ſtration may be granted only for or during ſome certain limited ; 
time. (m) Alſo an Executorſhip limited to a certain time, the Or- ( Dyer 204 
dinary ought to grant Adminiſtration after the expiration thereof; Firzh. Adminiſt. 
or if a man appoint an Executorſhip not to begin till ſome certain 5 .34. H. 6. 14- 
time after the Teſtators death, Adminiſtration is to be granted & Flowd. 279. 
till that time doth | coor (n) And war the Ordinary 15 (u) Brownl Rep. 
once granted the Adminittration, where de Jure it ought to be l part. 5. 2 Part. 
HT there he may not afterwards repeal the ſame : For the 5 Sn 
Caſe was A. B. had a Wife whoſe name was Briget, after whoſe — 150. Cro. 3. 
death he took another Wife of the ſame name, and then he died 2935 294. Mor. 
Inteſtate. The ſecond Wife took Letters of Adminiſtration of her Cale 910. 
Husbands Goods: The Son ſued in the Prerogative Court to re- 
peal thoſe Letters of Adminiſtration, upon 1 that Briget 
the firſt Wife was living; It was adjudg Curiam, That 
where the Ordinary hath granted Letters of Adininiltration to 
one who ought to have them, that in ſuch Caſe, they ought not 
to be repealed by the Ordinary. (1) Alſo where an Executor is (1) ee Bel. 
made conditionally, and the ition yet depending, it is for worths and Be- 
prevention of prejudice to Creditors and Legataries,provided, that tiſworths Caſe. 
the Ordinary may commit Adminiſtration to the ſaid conditional Styles 10. 
Executor only, during the dependency of the Condition; (o) but 2 + pu 
upon infringment or defect of the Condition, Adminiſtration is to ff de her. inſtit. 
be granted to the next of Kin. (p)L 2 $. ſiſub. 

6. There is alſo an Adminiſtrator durante minori ætate, which Condit. de bon. 
is a ſpecial kind of Adminiſtration, and is only in Caſe where an P* 
Infant, under the age of Seventeen years, is made Executor: In 
which Caſe the Adminiſtration is committed to one or more of the 
next of Kin of the Infant during his Minority, that is, till he be ca- 
pable of the Executorſhip, which is at the Age of Seventeen 
years; The power of ſuch an Adminiſtrator is Equivalent to the 
power of other Adminiſtrators ; () and therefore if it be grant- (J) Coke 5.2 9. 6. 
ed during the Minority of ſeveral Joint-Executors, all under the 279. 27. 
Age of Seventeen Years, and one of them die, or attain to the 
Age of Seventeen Years, then is the Adminiſtration determined; 
ſo allo it is, if a Feme-minor Exccutrix take a Husband of that 


| Age. 
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(r) Brownl. Rep. 


part.1.31. 4.6, 47- 
80.101. & part. 


2. 83. 148. 


(2)Cro. 1. 157. 


(c) 21 H. 8.5.31 


Ed. 3. cap. 11. 


(t) Jul. Cla 1. 
Teſta. 9. 5. nu. 2. 
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age. (r) And if ſuch an Adminiſtrator durante Minori etate get 
a Judgment, and before Execution the Intant-Executor doth come 
of age, the Executor himſelf may have Execution of this Judg- 
ment: So that if an Adminiſtrator, durante Minori ætate, obtain 
a judgment, and the Executor come of full age, it ſeems he may 
not have the Execution of this Judgment. (2) 5 
7. To the ſeveral reaſons and cauſes, for granting of Letters of 
Adminiſtration mentioned in the premiſes, may be added, That if 
a Teſtament be not made with all Freedom, as it ought to be, vix. 
without fear of Loſs, or hope of Gain, without Threats, Flattery, 
Fraud, or Colluſion z without Error, Uncertainty, Fallacy, Im- 
perfection, Cancelling or Revocation or if the Teſtator, be a per- 
ſon incapable of making a Teſtament ; or if his Will, contrary to 
the nature of Wills, depend another mans Will,or otherwiſe, 


the party dying Inteſtate, as aforeſaid, or Teſtate, and the Execu- | 
tor refuſe to prove the Will: In all theſe Caſes, the Adminiſtra- 


tion is to be committed to the Widow or next of Kin to the Inte- 
ſtate, (/) ſometimes with the Will annexed,if there be any, and in 
ſome caſes not: But the Adminiſtration is not to be committed ac- 
cording to the Statutes, to the Widow or next of Kin, in Caſe of 
ſuſpending the Probate by reaſon of the yet ** 
unaccomplithed Condition in the Will, but to him that is made 
Executor, and that only for and during fo long time as the Condi- 
tion dependeth ; for in this Caſe the party is not Inteſtate, ſo long as 
the Condition is accompliſhable or performable. Again, if the Mind, 
Will and Intention of an Inteſtate touching the diſpoſition of his 
Goods and Chattels be declared, though for want of making an 
Executor he die Inteſtate, (t) ſo as Adminiſtration is to be com- 
mitted z yet for that here is not only an Inchoation, but in part a 
Progreſſion of a Will, it is to be annexed to the Letters of Admi- 
ſtration, and to be obſerved and performed by the Adminiſtrator. 

8. la Detinue brought by an Adminiſtrator of a Chain, of which 
the Inteſtate died poſſeſſed, and which after came to the Defen- 
dants hands: The Caſe was, upona ſpecial Verdi&, That the Ad- 
miniſtration was Committed to the Defendant in London by the Bi- 
ſhop of Cork, being in London; but they did not find that the De- 
ſendant was poſſeſſed of the Chain in London: And in this Caſe 
theſe points were reſolved. (1) That a Biſhop of Ireland being in 
England, might commit Adminiſtration of things in Ireland, be- 
cauſe it is but a Power and Authority which follows his perſon, 
whereſoever it is. (2) That an Adminiſtrator made by a Bilhop of 
Ireland, could not bring an Action here as Adminiſtrator, becauſe 
of the Letters of Adminiſtration granted in Ireland, there could 
be no Tryal here. (3) That an Adminiſtrator might declare of his 


own poſſeſſion, although he was never poſſeſſed, if the Inteſtate 


at 


ency of ſome 
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at the time of his death was poſſeſſed, for that the Law caſts a 7 

upon him. 4. That upon a general Iſſue pleaded, the 
ury might find a Foreign matter, as a thing done out of England. 
5. It was reſolved, That in the Principal Caſe, the ſubſtance of it 
was the poſſeſſion, and not the Adminiſtration, It was adjud 
for the Plaincff, Paſch. 27 Elix. in C. B. Carter and Crofts Caſe 
Godbolt 33.Vid. Dyer 304. 
If the King be indebted to a man at the time of his death, who 
died Inteſtate within the Dioceſs of Lincoln, and the Adminiſtration 
of his Goods and Chattels be granted by the Biſhop of London, the 
bs > Ord of joy parte Dio, be yes 
by an Or any parti it ted by the 
Metropolitan, Adminiſtration, though it be 12 yet is 
voidable by Sentence in the ſame Court whence it iſſued, 

In Lakenor's Caſe it was held, that the Ordinary of the place 
where an Efpecialty is at the time of an Inteſtates death,ſhall grant 
the Adminiftration of his Goods, and not the Ordinary of the place 
where the Es was made, and the Debt began or took its a 
original. (8) Aldo the Ordinary may commit it to the Widow or (e if Eliz. Dyer 
nextof Blood, or both, or to or all of equal degree that ſue a. x 
for it: But ly in this method, viz. 1. To Hwbend or Wife. Reſolved by all 

2. If none ſuch, then to the Children, Sons or Daughters. 3. If the Juſtices againſt 
none ſuch, then to the Parents, Father or Mother. 4.1f none ſuch, 22 4-0 
then to Brothers or Sifters of the whole-Blood. 5. If none ſuch cher and te Mor 
then to Brothers and Siſters of the half: Blood; or to the whole ther are the next 
and half Blood both. 6, If none ſuch, then to Uncles and Awnts, to whom Admi- 
7. If none ſuch, then to the next of Kin, though more remote: "\ſtration ſhall be 
Or in caſe none of theſe ſue for it, then the Ordinary may grant cod, af ch Son 
Letters ad Colligendum, or Letters of Adminiſtration to a Creditor or Daughter dy- 
ſuing for itz or to a ſtranger, ſubject to a Revocation by the next ing Inteſtate.— 
of Kin to the Inteſtate, that ſhall afterwards (ue for it; (9) ot in (? _ Di 
ſome Caſes to 8 (ic) = mp 

A Leaſe in Reverſion for years was to A. B. who died Co. 8. 135. Co. g. 

Inteſtate, his Wife aſſign d it to C. and afterwards took Letters of 9446408: 14. 
Adminiſtration, and made an alignment of it to the Plaintiff, It (72) Styles Re- 
was reſolved, that the laſt Aſſignee ſhould have it. (11) 11) Mo. Caſe. 

A. acknowledged a Recognizance to C. who made C. his Exe- 257. 
cutor, and died: C. ſues an Extent againſt A. and before Inqui- 
ſition C- allo dies: After the death ot C. the Sheriff takes the 
tion, and then D. takes Adminiſtration de Bonis non Admi- 
iftratis, and takes a Liberate, and had the Lands delivered in Ex- 
tent, In this Caſe it was held, That if the Liberate had been 
awarded and returned, and then the Executor had died before his 
Entry, that then and in ſuch Caſe the Adminiſtrator ſhould have 


bad it, and might have entred. (12) ( + N 1 * 
H h In Beane. 
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In Caſe two Executors, wheteof only one proves the Will, and 
dies Teſtate, his Executor is now the firſt Teſtators ſole Executor, 
becauſe by and upon the death of the Executor, who fo proved the 
Will, was determined the power and election of the other nomina- 
ted Co-excutor ſurviving who refuſed, Otherwiſe, in caſe both 
the Executors had accepted the Executorſhip 3 for in that Caſe, if 
g. oe of them die Teſtate, the ſurviving Executor (ball be ſole 
(13) Dyer 26% Executor, and the Executor of the d Executor ſhall be ex- 
169. Bro. Exec. cluded as to the Goods of the firſt Teſtator,whereof if he hath his 
179. hy op in hands, he muſt accompt to the ſurviving Executor for the (ame. 
13.113. Dy. 487. (133 N ö f 
The Adminiſtrator of the Goods of A. hath Judgment for a 

Debt due to A. and dies before Execution: In this Caſe, his Exe- 
cutors (if he died Teſtate ;) or Adminiftrators (if Inteltate) ſhall 
never have Execution of this Judgment. And one Adminiſtrator 
may not have a Scire Facias to have Execution of a Judgment 
had and recovered by a former Adminiſtrator, and Adminiſtration, 
(14) Yelv. 33. (14) 
If an Adminiſtrator bring an Action againſt an Adminiſtrator, 
it is not neceſſary for the Plaintiff to ſhew by whom the Letters of 
Adminiſtration were granted to the Defendant : But he muſt ſhew 
(15) M. B. R. by whom Letters of Adminiſtration were granted to himſelf, to 
ot 2 . . entitle him to the Actions for if it appear not to the Court that he 
. © is Adminiſtrator, he cannot ſue (155 
: An Adminiſtratrix durante Minori etate of an Executrix made 
divers Obligations to the Teſtators Creditors, and afterwards took 
Hyxband : And the Opinion of the Court was, That ſo much of 
(16) Mic. 15 Jac. the Goods of the Teltators as amounted unto the value of the 
C. B. Briers Debts paid, and andertaken for, the Husband might retain as his 
Goddard's Cale, own. (16) 
Hob. 350. In the Caſe of a Prohibition granted to the Eccleſiaftical Court, 
for granting Letters of Adminiſtration to a Siſter of the half 
i Ss pars. there was a Brother of the whole Blood who ſued 
for them. It was agreed by the Court, that it is in the power of 
the Ordinary to grant Adminiſtration to the Brother of the whole» 
Blood, or to the Siſter of the half-Blood, at his Election, becauſe 
they are of degree of Kindred to the Inteſtate. But if Ad- 
(17) Mie 23Car miniſtration be granted to Husband and Wife, where the Huſ- 
B K. 76, band is not of Kin to the Inteſtate, but a ſtranger ; if he ſurvive, 
B. AI he ſhould have all the Goods, and the Kindred be defrauded, which 
Birds Baſe. Styles is not reaſonable: And therefore ſuch Adminiſtration ſhall be 
102, &c. void. (17) q ' 

An Adminiſtrator brought an Action of Debt for Rent, which 
was found for the Plaintiff, and Judgment given. Exception was 
taken that the Phaintifl had not ſhewed by whom the _ of 

\ Ml 
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Adminiftration were granted to him: But the Opinion of the 1 
Court was, That it was too late to ſhew that after Verdict; for 
that the Jury have found, that the Adminiftration was duly . 

not 


ed. And it was faid in the Court, That in a Declaration it (o) Trin. 1651, 
neceſfary to ſhew by whom the Letters of Adminiſtration are in B. R.Marſhat! 


loci illius Ordinarium (u) Yet note, that it was faid in another 1 282, vid, t. 
Cate That if an Adminiftrator bring an Action againſt an Admi- R 


of the Teſtator, unleſs it be for neceſſity of payment of Debts, 
becauſe he hath the Office of Adminiſtrator only pro bono & com- 
modo of the Infant, and not to its prejudice. (x : e 
Note, it was reſolved per Cariam, That an Adminiſtration du- Prinacg, Cad 58. 
rante minori ætate of an Executrix, was not within the Statute of 9 
21 H. 8. of neceſſity to be granted to the Widow of the Teſtator, 
becauſe there'is an Executor all the while : Otherwiſe, if the Exe G Mich. 15 Jac 
cutor were made from a time to come. (j Goddard's Cafe. 
An Infant was made Execator, and Adminiſtration was grants Hob. 250. 
ed to another durante minori erate of the Infant, who brought 
Action of Debt for due to the deceaſed, and had the 
fendant in Execution, and then the Executor came of full age. 
It was moved that the Defendant might be diſcharged out of Exe- 
cation, becauſe the Authority of the Adminiſtrator was determi- 
ned, and he cannot acknowledge ſatisfaction: And it was faid, 
That he was rather a Bailiff to the Infant, than an Adminiſtra- 
tor: But the Judgment of the Court was, N 
of che Adminiſtrator was determined, yet the Recovery 


and Judgment did remain. (x) - (z) Mich. 29-Eliz. | 
CB. | 


* 


In an Account brought by an Adminiſtrator durante minori in 
erate againſt the Defendant as Bailiff of ſuch a Mannor ; it was 104. | 
found for the Plaintiff: It was moved in ſtay of Judgment, Tat Mich. Car. B. R. 
it is not ſhewed, that the Executor the Infant was within the age C & Sores 
of Seventeen years, and it might be he was above the age of n 
venteen years, and yet under age: bat the Opinion of t Coun Vid. Mich. 9 Car. 
was that it all not be ſo intended, unleſs it be ſhewed; that he Dorcheſter & 
was above Seventeen years 3 and eſpecially when'the Heſendant Wal. Sec 
had admitted him to bring hy and had 1 N 

i 2 ween 


\ 
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Mich. 41 & 42 Between P. and S. the Caſe was: An Infant was made Executor 
liz. Prince and to whom certain Leaſes among other things were deviſed, and Ad- 
8 iſe. minmiſtration during his Minority committed to one, who fold and 
Query ©. alienated the Leales, It was agreed by the Juſtices, That the 
5 Adminiſtrator could not ſell the Leaſes, unleſs there were good and 
reaſonable cauſe moving thereunto, as in caſe there were no other 
Goods ſave the Leaſes, wherewith to pay the Teſtators Debts, 
which ought of neceſſity to be paid, the Hay may to that end and 
purpoſe be ſold, otherwiſe not; but Beaſts and other things which 
cannot long be kept or preſerved, eſpecially fat Beaſts, Corn,or the 
like, may be fold. And of this Opinion was the Chief Juſtice of 
the Kings Bench, and the Chief Baron. | 

Hill. 38. Eliz.C.B. Debt as Adminiſtrator of B. upon an Obligation, the Caſe was, 
Byron verſ. By- That the Inteſtate died in Lencaſbire, but the Obligation was at 
ron. Co. Rep. London at the time of his death, and the Biſhop of Cbeſter, in 
Re whoſe Dioceſs he died, committed Adminiſtration to 7. S. who 

releaſed to the Defendant; and the Archbiſhop of Canter 

committed the Adminiſtration to the Plaintiff : and this Rel 
was pleaded in bar, and it was thereupon demurred. Varberton, 
Every Debt follows the perion of the Debtee, and Cheſter is with- 
in the Province of York, where the Archbiſhop of Canter 
hath nothing to do. Anderſon, Where one dies who hath 
in divers Deoceſſes in both Provinces, there Canterbury ſhall have 
the Prerogative 3 otherwiſe there would be two Adminiſtrations 
committed, which is Res inaudita. The Debt is where the Bond 
is, being upon a Specialty; but Debt upon a Contract follows the 
perſon of the Debtor; and this difference hath been oſtentimes 
agreed, vid. Dyer. 305. And if the Archbiſhop of Canterbury 
hath not any Prerogative in ork, but that ſeveral Adminiſtrations 
ought to be committed, yet at leaſtwiſe Adminiſtration for this 
Bond ought to be committed by the Archbiſhop of Canterbury > 

wherefore the Releaſe is not any Bar, 5 

An Adminiſtrator ſpecial, durante Minori ætate of an Executor, 
| may not grant a Term, nor ſell Goods, except Bona ar for 
neceſſity 1 271 of Debts ; but may ſue and be ſued :(1) Yet 
(r) Cro. 1. 719- it hath been doubted, whether ſuch an Adminiſtrator may aſſent to 
28 2 Legacy, (2) P y 
a 1 there be two Executors made, whereof one of them is within 
age, and Adminiſtration be granted during bis Minority : In ſuch 
caſe one of them may not bring an Action in his own name, but they 
muſt both joyn in the Action. (3) And if ſuch an Adminiſtrator 
(3) Vel, 130. durante Minori «tate, commit a Devaſfavit, or waſte the Goods, 
after the Minor came of age (that is, age for an Executorſhip, or 
74) Lajch: 160 of Seventeen years: ) In ſuch Caſe, he is to be charg d upon the 
Co. 6. Packnan's ſpecial matter, and not as Executor of his own wrong, (4) 


One 
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One poſſeſſed of Cattel, Corn, Moveable-goods, and of a Leaſe 

for years of Lands, made his Will, and thereby made his Wife, _ 

Executrix of all his Cattel, Corn and Moveable-goods, not men- 

tioning what ſhall be done N reſidue of his Eſtate, 

and made no other Executor. The Wife proved the Will, and 

Adminiſtration was commited to her miu bonorum, jurium & 


Creditorum prædict. (her Husband) && ejus Teſtamentum quali- 
ter l i . He tg beam: 
ral Adminiſtration committed, or only an Adminiſtration of the 
Goods of which ſhe was made Executrix. Berkley Juſtice held, 
That it was but a ſpecial Adminiſtration, becauſe it is Bonorum, 
j ium e Creditorum grey (the Husband) & pradidt. Teſts 

mentum concernent. the greater opinion of the Court was, 
That it was a general Adminiſtration committed: For Furium 
& Creditorum are general words, and the word (Et) ſhould be 

expounded as (Aut; ) and it cannot be tied only to the Teſta- 
ment, for there be not any words of Debts, as Creditorum im- 
ports, (5) a 


In Debt brought by an Adminiſiratrix, upon an Adminiſtm - { 5) Trin. 7 Cat. 
ion granted by the Biſhop of R. The Defendant an Ad- Ref wg oh 


miniſtration committed to him by the Dean and Chapter of Cam- Caſe. Cro. 1. par. 
terbury, ſede Vacante, becauſe the Inteſtate had bong Notabilia. 13. 
The Plaintiff replied, That the ſaid Adminiſtration was. repeal- 
ed: And it was adjudged for the Plaintiff : 1. Becauſe the De- 
fendant did not ſhew what bona Nota bilis the Inteſtate had in 
certain: And it ſhall be intended he had not Notabilia, and 
ſuch Adminiſtration is but voidable. 2. Becauſe before the Re- 
peal of the Adminiltration, by the Metropolitan, the inſeriour Or- 
dinary may commit Adminiſtration ; and when the Defendants 
Adminiſtration. is repealed, it is void ab initio : And in the prin- 
cipal caſe it was reſolved, That whereas the Adminiſtfation was 
committed to the Obligor, that the Debt was not extinct, becauſe | 
it is in anothers right : Ocherwiſe it is, if the Obligee himſelf made C.) 3. Jac; Co. 8 
the Obligor his Executor. (6) « mw 4 
Debt againſt the Defendant, as Adminiſtrator of F. he pleads a fol. 135. 
Recovery againſt him as Executor, and beſides, to ſatishie that he Hill. 40 Eliz.C. B. 
12 * any Aſets. a 5 8 and adjudg- — cs _ 
to be a Plea,an | not be twice charged; wherefore 
* for the Deſendant. A dee 
againſt the Defendant as Adminiſtratrix of T. H. her . | 
Huzband, upon « Leaſe to the faid 7; by Indenture for pers, and N. 1) wert 
how the Defendant is Admiltratiix to him: And fox Rent-ar Hargrave. Co. 
rear after his death the Action was brought in the Debes and Deri- Rep. par. 3. 
net: Upon Nor. guiliy pleaded, it was found for the Plaintiff, and 
now moved in Arreli of Judgment, That the Declaration was not 
good 


r 
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ood; for that, Cc. And at another day it was moved, That this 
Pickration cog to have been in the Detinet, and not in the De- 


bes and Derinet, becauſe ſhe hath the Term as Adminiſtratrix, and 


0 


is not charged by her own Contract, but by an Act of the Teſta- 
tor, and to that purpoſe was cited 19 H. 8. 8. 10 H. 5. 7. And a 
preſident was ſhewn in C. B. between Barker and Kelſey, where 
the Action was brought in the Detinet only. And Godfrey affirm- 
ed, that in Fem's Caſe in this Court it was Ruled, That the Acti- 
on t to be brought in the Detinet. Gad, The Action is well 
t in he Debet: For this Rent, though Arrear after the 
death of the Inteſtate, begun firſt in the Adminiſtratrix, and 
therefore the Action well lies againſt her in the Deter; For the 
reaſen why the Action againſt an Executor ſhall be in the Detiner 
is, for that the Debt grew due by the Teſtator; and therefore it 
cannot be {aid that Executor Debet. But in an Action againft the 
Heir, it ſhall be in the Debet and Detinet, becauſe he is bound by 
ſpecial words in the Obligation ; and here the Debt which in the 
time of the Adminiſtratrix occurr'd, is her Debt; and in Dyer, 
6 Ed. 6. $1. the Action is brought in the Debet and Detives for 
Rent arrear in the time of the Executor, and admitted to be 
good. Pepbam accord. For the being charged with the Rent in her 
time, it accrews by reaſon of the profits of the Land which (he her 
ſelf received, and therefore ſhe is charged, having quid pro que. 
For if an Executot hath a Leaſe for years of Land ot the value of 
Twenty per aun. Rendring Ten pound per ann. Rent, it is 
Aſſets in his hands only for Ten pounds over and above the Rent. 
Fenner agreed to this Opinion, and to that purpoſe cited 10 H.6. 
11. That the Husband ſhall be charged after the death oſ the Feme, 
for Rent · arrear in his own time, becauſe he received the profits of 
the Land: So as the Rent grew due in reſpect of the occupation 
and taking of the profits. And therefore ſhe is chargeable, and 
not-meerly as Executrix : Clinch agreed with them; wherefore it 
was then adjudged for the Plaintiffs Note, That afterwards this 
Judgment was reverſed in the Exchequer Charmer for the poine . 
in Law: For all che Judges of the Common Bench, and Barons 


of the Exchequer held, That ſhe ought to be charged in the 


Mich. 10 Jac.B.R. 
S erſ. 


on V 


Wood. Bolſt. par. 
2, 3, ü 4 


Detinct, becauſe ſhe is charged only by the Contract of the Inte- 


ate. 5 Co. I, 7 
The Caſe was: One died Inteſtate in the County of York,and a 


ſtranger prayed Letters of Adminiſtration to be granted to — 
which was repealed by the Delegates in Tork : There was an A 
to the Court of Delegates, in the Chancery, who did repeal the 


; former Sentence at York, and adjudged, that the party made no 


Will, and granted Letters of Adminiſtration to him who appeal- 
ed to them. The Archbiſhop of Canterbury granted Adminiſtra- 
toy 


* 
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tion to a ſecond perſon 3 and the Arch-biſhop of Dei to a third 


who made a Releaſe unto the Debtor of the Inteſtate: Up- 
on which Releaſe, Debt was 5 by the firſt Adminiſirator 
againſt the Defendant, who pleaded the Releaſe made to him: And 


whether this Grant of Letters of Adminiſtration by the Judges 


Delegates were good or not, was the Queſtion. But the better 
Opinion of the Court was, That the Letters of Adminiſtration, 
which were granted by the Judges Delegates, was not good : but 
there being bone Notabilis, the Adminiſtration was to be granted 
by the Archbiſhop: And it was ſaid, That if the party who died 
Inteſtate, had Goods in ſeveral Proviners, both the Archbiſhops 
there having a peculiar, might grant Letters of Adminiſtration 
And although the King be Ordinary, and by Delegates 
may do many Acts; yet the Court of Delegates cannot do this, 
TT they power — Wills; tor the power * 
Delegates, is, Poteſfar Delegat corrigere non exequi : 

the En £4, That it was = in one lebe you. 
That the Delegates had not power to grant any Letters 

n Notwithſtanding which it is in another Caſe of 
the like Circumſtances formerly in this manner; ' viz. 
A Teſtament is diſproved in the Eccleſiaſtical Court: The party 
appeals to the Metropolitan, there it is diſproved alſo; afterwards 


an Appeal is made to the Court of Delegates, and there like- 


wiſe it is diſproved : At laſt the party appealed to the Queen in 
Chancery, by the Statute of 25 H. 8. and there alſo it was diſ- 


proved before the Commiſſioners ; and whether the Queen ex A- 


t boritate ſua Regali might grant Letters of Adminiſtration, was the 
Queſtion. The Opinion of the Fuftices of the Common Pleas was 
That the Queen might, becauſe the (aid Court of Chancery is the 
higheſt Court, and the matter being once there, it cannot be de- 
termined by any inferiour Court 3 and then the party may ſhew 
in his Declaration generally the matter: And that Adminiliration 
was granted to him by the Queen, ex ſus Regali Autborit ate, un- 
der the Seal of her Court of Delegates, (1) 

In an Aſſumpſit brought by Husband and Wife, as Adminiſtra- 
tors of the Goods of A. B. The Defendant did imparl, and 

terwards demanded Oyer of the Letters of Adminiſtration. And 
it appeared, that the Letters of Adminiſtration were granted to 
the Plaintiff by one Tho. Taylor Bachelor of Law, Commiſſary 
of the Biſhop of London. The Defendant pleaded after the Dar» 
rein continuance, That Adminiſtration was granted to him under 
the Seal of the Vicar-General, and alſo pleaded the Statute of 
37 HF. 8. which ſays, that it (hall be lawful 3 
a Doctor of Law, to be Commiſſary, and exerciſe Eccleſiaſli 


Mich. 24 Eli 
Ea 


Juriſdiction; and then ſhews, That the (aid Thema Taylor was 4 
meer 


| 
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meer /Lay-man,and not Doctor Legis Civilis nec Miniſter allocatus, 
whereby he had no power tocommit Adminiſtration: But it was 
adjudged by the whole Court, That the Adminiſtration granted 
to the Plaintiff, was a good Adminiſtration, being under the 
Seal of the Officer, until it be avoided by Sentence: And yet 
ſuch an Avoidance ſhall not make a man's act void, no more than 
if a Lay-man be preſented to a Benetice, albeit it be a Nullity in 
our Law 3 yet the Church ſhall not be void by our Law, but from 
the time of the Deprivation, of which notice ought to be given 
to the Patron: And ifit ſhould be otherwiſe in the principal Caſe, 
an infinite number of Adminiſtrations might be drawn into que- 
ſtion upon ſuch an Averment, That he who granted them was a 
. Lay perſon : Which is not to be ſuffered, for the inconveniences 
which might happen. It was reſolved, the pleading of the Ad- 
miniſtration to the Defendant was not good, becauſe it apppeareth 
by the date of it, it was after the laſt Continuance 3 and therefore 
could not be pleaded, until a new Continuance after. (2) 
(2) Hill. 36 Eliz. An Exception was taken to a Declaration, becauſe the Plaintiff 
B R.Stoake's Cale. oonveyed his Intereſt to an Adminiſtrator, to whom the Arch- 
Popham, 37. Trio: biſhop of Canterburydid grant the Adminiſtration of all the Goods 
5+ £ Collins. Cro, of the Leſſee, and did not ſhew how the Archbiſhop granted it, 
Rep. par. 3. either as Ordinary, or by his Prerogative : And this was held by 
all the Court a material Exception: But it was afterwards al- 
ledged. That all the Preſidents in this Court; (viz. B. R.) and in 
C. B. were ſo in general, without ſpecial ſhewing how 3 and for 
that they would not change the Preſidents, they diſallowed the 
Exception. And in this Caſe it was held, That if an Admini- 
ſtrator doth grant Omnia bona & catalla ſua, a Term which he hath 
as Adminiſtrator, doth not paſs, for it is not ſuum, but he hath it 
in right of the Inteſtate : But if one hath a Leaſe as Executor or 
| Adminiſtrator of the Mannor of D. and he graneth all his right 
| and intereſt in the Mannor, the Term which he hath as Execu- 
Mich. 28,29 Eliz- tor, Ge. doth pals; for he had no other right in it, and his intent 
Hurchins, Ceo. i ro paſt, but by general words it ſhall not paſs. = 
par. 3. againſt the Defendant as Adminiſtratrix,ſhe pleaded plene 
Adminiſtrevit the Jury found, That the inteſtate was indebted to 
divers by Obligations, and that after his death the Defendant 
had taken in the Obligations, and obliged her ſelf to pay the 
greater part of the ſums contained in the Obligations, at cer- 
tain days to come, and for the reſidue had promiſed to the par- 
ties, That in conſideration of delivery in of the Obligations, 
that ſhe would pay, c. And by the opinion of Ander ſon, M ind - 
ham and Periam, it was held clearly a good Adminiſtration, for 
that the Property of the Goods of the Inteſtate to that value were 
akered and in the Defendant. 


Action 


Part It. Of By Fxecwtors — { Adminiſtvatore| | 

"As 1 — xs Adminiſtrator of 
and that Adminiſtration was committed do him by A. B. 
to the of Peterhorough, and ſhewethi not that he was Ordi- 


nary of the or har ihe 17 a Ver waged in nc did 


to him; and this matter 
— . - but becauſe divers Preſi had been Ah — 
had been allowed che Court did give Judgment for the 


8 as Adminiſtrator to one Philips, and declares, That Ad Mich. 36 & 37 
miniſtration of the Goods of Philiys was conimirted to him per ut Morgin 
Adrian V ane Sacre Theologia Doctorem, ſuch a day apud Men- Cropar.y. 
mouth, and the Plaintiff recovered in the Common Bench by de- 
fault ; "and Writof Error was thereon brought, and the Error a © 
ſign'd, becauſe it is not ſhewn that Vawe was Ordinary of Mon- © 
moth, nor that the committin of Adminiſtration a appertained to 
| him; and in regard it was in a which ought to be cer- 
tain, and he a nor any perſon ow 1s be tern 


to be the Ordinary, th the Queens Anorey, Thur 
1 Cote 


It was moved b — al the com Hill, 37 Eliz, 
the Arch although he Cam. Scac, 


mitting of A 

had not Goods in divers ers Di » becauſe it is 1 his Province Bingham verſ. 
wherein he hath JuriſdiQion, it is not void, but only voidable by Ci Cro. per 
Sentence ; and it is not like to an Adminiſtration committed by * 
another Biſhop of the Goods of a man who died in another Dio- 

ceſs, or who had Goods in divers Dioceſſes; and this difference 

hath been taken and agreed in the Queens Bench, &c. Bur the 

Juſtices ſaid, it was all one, and the Adminiſtration is void in both 

Caſes, and not voidable only, 


” par. 3. 


Debt upon an Obli of One hundred one of the Mic. 41 Eliz.C. 
Defendants was Out-lawed, the other that he who was — verk 


Out- lawed, was made Executor, and ſolely proved the Will, and &. — 
Adminiſtred, and that the Defendant as Servant unto him took n 
divers of the Teſtato Goods by his Delivery, and by his appoint- 
ment had fold them, Abſque Ao has he A as Executor, 
or in an y other manner ; and it was thereupon demurr d, and ad- 
Judged tron an ill Plea, becauſe he doth not fay that he refuſed 
re the Ordinary, nor confeſſeth any Adminiſtration ; for that 
which he confeſſes” is not any Adminiſtration, and ſo no 
ere Wherefore it was ndjudged for "thi 
Debt: The Plaintiff as Adminiſtrator' of J. S. ſued wm Hill. 3 JRR. 
on tion made by the Defendant, and had Jud t, afrey.. Barnhuſt and 
s the Adminiſtration is revoked ; but notwith wb that, * Ard 
che Plaintiff proceeded', and got the Defendant in Execution Vins Cale 


And upon a motion to 'the Court, it was agreed by the 3 
Ii Court 
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Court, That the Execution was void, and that the Defendant 
- ought to be diſcharged, Quis Erronict emanavit; for that the Let- 
ters of Adminiſtration being revoked, the Plaintiffs is de- 

- © termined ; therefare the ground of his Suit being overthrown, vix. 
his Commiſſion, he no Authority to proceed further, and 

the Execution iſſued without Warrent. The ſame Law (per Ca- 
riam) on a Judgment for an Adminiſtrator, the ſecond Adminiſtrator 
thall not have Execution thereon, for he is not privy to the Record. 
Nuo Nota. And therefore if the Adminiſtrator of A. B. ſue, and 
bave judgment for a Debt due to A. B. and then die, the Admini- 
ſtrator of the Goods not Adminiſtred of A. B. may not have a 


(x) c. Scire facias upon this Judgment, but muſt commence the Suit de 


_ More.Caſe882. Novo. (1) 


Mich 41, & 42 Debt. The Caſe was, Rent was granted to Baron and Feme 
2 em. for their lives, the Rent was Arrear, the Baron dies, another Rent is 
dle. 'Go rus Arrear, the Feme dies Inteſtate, and her Adminiſtrator brings Debt 
barg, P for the Arrearages due in the life of the Baron, and after. All the 
Court reſolved that it well lay, becauſe the Arrearages ſurvived to 

the Feme, as well as the Rent it ſelf. But an Exception was taken 

to the Declaration; for 0 Ts that Adminiſtration was 

committed by the Dean of Liclſald, and it ſhews not by what au- 

thority he committed it, nor that he was Loci illiws Ordinarius; and 

for this cauſe the Court held the Declaration to be ill, for the Court 

intends not his Authority, being ſpecial, without ſhewing it. But 
the pleading. of Adminiſtration committed by a Biſhop is good 
enough, without ſaying that he was Loci ins, Ordinarius, for fo 
it ſhall be intended, and ſo the Preſidents warrant it; but in a 

i Bar of Replication it is vicious. vid. 3 5, H. 6. 46. 

Mich. 17 Jac: Debt brought againſt C. as Adminiſtrator, and Judgment there- 
x. a. Chiverton upon; and now moved in Arreſt thereof, That this Action was 
v -r{(Trudgeon. brought · by an Adminiſtrator, who ſhews, That Adminiſtration was 
= 8 committed to him by the Archdeacon, but ſhews not what autho- 
D rity the Archdeacon had to commit Adminiſtration; and in proof 

_ thereof, 21 H6:23. and 35 4.6.46. were cited. And the difference 

is where Adminiſtration is committed by the Biſhop or Metropoli- 

tan, and where by one who hath a peculiar JuriſdiQion ; for in the 

laſt Caſe he ought to ſhew how he hath bis power, Plowd. 297. 

And although it be after Verdict, yet it is not holpen by the Sta- 

tute of 1 8-Eliz.cap.1 4 being matter of ſubſtance and not of form, 

as it was adjudged in Cutts and Jeunet: Caſe ; but the Court held, 

that it was-well enough; and they ſaid, That the Books are of Pe- 

euliars; for it cannot be intended, that they have any, authority un- 

leſs it be ſhewn: But, the Archdeacon is Oculus Epiſcopi And de 

Jure Ordinario he is to commit Adminiſtration :. and it was ad- 
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An Executor recovers Debt, and dies Inteſtate : The Ordinary Fill. 28 H.s. 
commits Adminiſtration de bon non, ch. The Adminiſtrator ſhall Ie. vert | 
not have a Scire facias on the Judgment, but a new Action of Debt Ne. an. f;. 
as Adminiſtrator to the firſt Teſtator, who is now dead lateſtate. 

And when an Executor is made only from = day to come, the 
Adminiſtration in the mean titne muſt be granted according to the, n 
Starute- (1) % . (i) Hob. ty. 

A man lets a Leaſe for years, the Leſſee Covenants for him and Mich, 3 Es. 
his Afﬀigns, that he will not lop nor rop the Trees during the Mo.Repn 1 36. 
Term: And after the Leſſee dies Inteſtare, and the Ordinary com- 
mittted Adminiſtration to F. B. who lopp'd the Trees; whereupon 
the Opinion of the Court was, That it was a breach of the Cove- 
nant, for that an Adminiſtrator is an Aſſi as well as an Exc. 
cutor. And an Adminiſtrator may as well as an Executor, plead 
Detainer for his own Debt, ſpecially, without being driven to 
plead Pleinement Adminiſter : As in Sir Hen.VVarners Caſe inſt 
VV ainsford; againſt whom, as Adminiſtrator to Kirby, he brought 
Debt: The Adminiftrator pleaded, That the inteſtate was indebted 
unto —_— divers Obligations { and recites them) to the 
ſum of 801. and that Goods to thar value, and nor above, came 
to his hands, which he detains for his Debt, and that he hath no- 
thing Ultra. The Plaintiff demurred in Law, becauſe it amoun- 
ted to the General Iſſue of Pleinement Adminiſter. But the better Trin. 1 ; Jac. = 
Opinion of the Court was, That this is no caufe of Demurrer, for Rol.1 906. Sir 
the Plea is ſufficient, and beſides it is ſome matter in Law, which \Þ Warner verſ 
WR allowed always to be pleaded ſpecially, and not left 6, 
to a Jury. 

Adminiſtrator brought Debt, and declared, that Adminiſtration Mich. 36 & 37 
was committed to him by A. B. Sacre Theologia Profeſſorem, and Li. Morgan 
faith not Loci illins Ordinarium; for which cauſe upon Errour the eh pep ay 
Judgment was reverſed. N 

In this Caſe the Queſtion was, Whether the Ordinary had power Hill 13 Jac. 
to take a Bond or Obligation of the Adminiſtrator to diſtribute, Slavay verſ. 
according to the Ordinaries diſcretion, the Goods that ſhould re- *lbridge. Mo. 
main after Debts ard Legacies paid. And it ſeemed to the Court Nep au. 119 . 
That ſuch Obligation is not good: But in regard the Caſe was of 
great conſequence, Adjornatur. 5 

Debt brought by J. S. againſt 4. P. Executor of H. V. upon g. fl. 5.6 Ph. 
a Bond or Obligation of One hundred Marks: The Defendant 5 
| Pleaded, he was never Executor, nor Adminiſtred as Executor; Rep nu. 5j. 

wh they were at Iſſue, and at Niff Prius it was found by | 
a ſpecial Verdict, That he had received Seven pound Debt due to 
the Teſtaror, and made an Acquittance for the ſame, and took in- 
to his poſſeſſion ſeveral particular parcels of Goods of the Teſta- 

tot, and conyerted them * uſe : Whereupon all the Ju- 
| li ſticos 
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Alſo he may grant the Adminiſtration conditionally, as whereas it 

1 Was before granted to 7. S. who is now Out- lawed, or a Priſoner, 

or beyond Sea, ct. he may grant it to another with an Ita tamen, 

 Thatif the ſaid 7, S. return into England, he ſhall Adminiſter 

when he returns... ed. on DA Farm; 

20 Ed.q-17 If an Executor takes only the Goods which the Teſtator in his 
1 2 K. life. tine took from him per tort, it is not an Adminiſtration. 


| lib, 151, | If certain Gpada be deviſed to a Co-Executor, and he take them 


4.34. without the aſſent of the other Co-Executor, it is an Adminiſtra- 
tion, becauſe a Deviſee cannot take the Goods deviled without 

the Executor's aſſent. But where the Teſtatot s Executor or Admi- 

niſtrator hath once agreed to « Legacy, (© as it is executed, the 

Legatee hath then ſuch a property therein, and ſo veſted in him, 

that he may enter into, or take the thing, and juſtiſie the ſame. 

And therefore if an Executor or Adminiſtrator 6 ar that the De- 

viſee of a Term ſhall occupy the Land, this is a good — to per- 

felt the Deviſe of the Leaſe. And if part of the Leaſe be deviſed to 

one, the remaining part to another; and the Executor aſſent, that 

the firſt Legatee ſhall receive his part, this may be a good aſſent 

to the other for his part. But if a Term be deviſed to one, and a 

Common or a Rent out of it to another and the Executor pay the 

a Rent, or ſuffer the other to put in Cattel into the Common: This 
(1)Bridgm.5$- is no aſſent to the Term. (1) | 5 
ta wich. 1 ac. A man deviſes a Rent to one, and the Term to another, the Exe- 
B R. Goſſe ve ti. cutor's aſſent to the Term is not an aſſent to the Rent, nor can he 
l aſſent to it afterwards: But if he firſt aſſent to the Rent, he may 
Ror. ö a. Rol aſterwards aſſent to the Term. (2) é | =E 
Rep. A Term of years of Land is deviſed to one, if the Executor ſuf- 
| fer the Deviſee to take the profits thereof, though but for a cer- 
tain time only; or ſays to him, I wiſh you much joy of it, or I pur- 

poſe you ſhall bave it, according to_the Deviſe, or the Jike, this 

will amount to an aſſent in the Executor, and be an Execution of 


(3) Co.4.18. the Deviſe. (33 


It a Devilce ſhall enter into a Termof 3 take any Goods 


(4) 2 H. Cs. or Chartels deviſed to him by Will, without the delivery thereof 


11 H. 4. 84. b * 0 LY 4 
8 »y the Executor, he may hayo, his Action of Treſpaſs againſt 

1 „„ him for ſo doing. (4) The Cale is the fame, be the thing devi- 

(5) Dyer 25 4. ſed certain or uncertain, ( „ ty 
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A. B. alone ſhall have it. (6) 06) Co. $29. 
If. Land which x Teſtator hath by. Leaſe, be de viſed by him ro 
aſſent thereunto by: the. ra, as to Legacy; wiſe it is 
not executed Ft | a Deviſe ia ta a0 Executor for life, and 
he enter generally, he ſhall be dermed m have it as an Executor, 
and not as a 1 makes a ſpecial Eletion. ()) % C. 104%, 
A Term is Deviſed by a man to his Witt for as many years as +9: 
ſhe ſhall live, and after her the teſidue thereof he doch deviſe to 
his Son, he makes his Wiſe his Executrix, leaves Aſſets to pay his 
Debts, and dies. The Wife enters, and claims only as 
for her life. This is a good aſſent in Law to the Deviſe aft the 
Remainder-Eſtate to the Son, and doth veſt, not as 2 Poſſibility; (+) Oyer 336. 
but as an Intereſt; (8) 1 (19h Flo. 516. 
Although the aſſent of an Executor be ſo requilite in the Law to 
the due Execution of a Legacy, yet it is not of that force as to 
make that Legacy good, Which in it. elf is bad; and therefore if 
a Teſtator deviſe a thing which he hath not to his on uſe, nor 
hath a property therein, ſuch Deviſe cannot be made good by, the | 
Executors aſſent thereunto. (9) Nor is the Executor's aſſent re- (o) Plow.; 25, 
iſite to a Deviſe of Land; tor without any leave of the Execu- $26, 
tor, a Deviſce of the Fee · ſimple, Fee · tail, for life or years, may. | 
enter inc the Land deviſed 2 NA 2 
iſee may enter im, ejett him. (10 it (10) Toon Lie, 
a Legacy be » IE Yup of the Executors themſelves, he may: 8 
take it without any aſſent of bis Co-Executors, yea, before any Bios 1.5 
Adminiſtration if he pleaſe. (11) Ci Fk Sed. 
Tbe aſſent of any one Executor, where there be more, is ſuffi 572. Bridgm. 
cient, and fo is the aſſent of an Executors Executor, as alſo is the . 
{ſent of an Inteſtate-Executor*s Adminiſtrator :Or if there be no 
ſuch, the Legatee himſelf upon an Executor?s Inteſtation or Refu- 
ſal of Adminiſtration, may take the ſame, and aſſent to his own 
„ ee Declaration. And where the ſame perſon is 
Executor and Legatee, he may'/aſlent to, and take the one, 
yer wave the other. For which Realos,. if an Executor-Legatee 
of a Term enter, and die before Probate, the Legatees Executor 
ſhall have it, provided it be not in pad to a Creditor. (1 2.) (12)Dzer 372. 
If Leaſe- Lands be deviſed to an Exechtor for life, the Remain- 167. 
der over, in this Caſe there muſt be a Special aſſent to it, as to | 
a- Legacy to him in Remainder;; otherwiſe it will not be well ex- (Oakes. 


ecuted. (1 ) 7 N 1 ; 
| Adminiltration may be committed of the Goods of a Woman, 3 
Covert, who dies Inteſtate ; for poſſibly ſhe might have * in 
on, 
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Action, which by the Law are not given to her Hysband, nor 
after her deceaſe are at all inveſted in him. 8 Eliz. 25. 90. 44. 
mitt. | 
Hill. 36 f. 3. A man poſſeſſed of Goods, made an Infant his Executor, and 
a. nagt . died: The Ordinary committed Adminiſtration durence minors 
bridg. vol.z, ætate of the Infant, to a ſtranger * The n was, when the 
tit. Adminift, Infant came of full age, What remedy he ſhould have againſt the 
Adminiſtrator for the Goods ? It was the Opinion of the Juſtices, 
That he ſboulJ not have an Accompt againſt him, but he might 
have Detinue againſt him for the Goods, or otherwiſe ſue him in 
the Eccleſiaſtical Court for them. | 
Trin. 30 Eliz.B, Debt againſt an Executor: The Defendant pleaded, That he 
R. Subbe, & had taken Letters of Adminiſtration : The Plaintiff replied, That 
eee he Adminiſtred of his own wrong, and after took Lettors of Ad- 
& Hugh ibid. mimiäftation. It was the Opinion of the Juſtices, That by bis own 
| act he cannot purge himſelf of the firſt wrong; and therefore 
| this Action by the name of Execator, good. 
paſch. 30 Eliz. Note, it was reſolved per Curiam, that Debt upon a Contract 
B R Hewſon & of the Inteſtate doth not lie againſt an Adminiſtrator. 
Cyebbe Caſe Debt by an Adminiſtrator. After Verdict it was moved in Ar- 
Mich z, , reſt. of Judgment, That the Declaration was not good, becauſe 
El f. K bhe counts, that Adminiſtration was committed to him by the Bi- 
Scudmore. verſ: ſhop of St. David's, and he faith not Loci illias Ordinarius, nor 
Winſſon. Cro. cui Adminiſtratio pertinuit, ſed non allocatur. For it is intended 
Rep Par.3- that he is the Ordinary, and fois the common courſe of Declara- 
| tions, unleſs the Adminiſtration is alledged to be committed by one 
who hath a peculiar Jurjſdiftion. | 
The Commiſſary of the Biſhop of Londow committed the Ad- 
miniſtration of Goods by word, and gave an Oath to the Admini- 
ſtrator, which was entred in the acts of the Commiſſary; but 
vid. 2 H. 6. 29. there was no Letters of Adminiſtration, either in the name of the 
21Ed.4-50. Commiſſary or Ordinary; and whether this was a good Admini- 
wag 3 ſtration granted by word, was the Queſtion ? It was not reſolved, 
> but the better Opinion ſeemed to be, that it was not. It cannot 
de without Deed. | 
If divers perſons be made Executors, and ſome of them refuſe 
at one time, and ſome of them at another, before che Ordinary, 
they may afterwards Adminiſter the Goods of the Teſtator; but 
if they all refuſe before the Ordinary, and the Ordinary commits 
the Adminiſtration of the Goods to another, afterwards they can - 
not prove the Will. 
Cale pat. A Merchant of Ireland, by an Obligation made in Ireland, be- 
* came bound to A. B. of London; which Bond was in London, 
1 and there remained. A. B. died Inteſtate in Com. B. in England. 
The Biſhop of Ireland committed Adminiſtration to the WM of 
.& 


— 
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A. B. who releaſed the Debt. The Archbiſhop of Canterbury 
committed the Adminiſtration to the Wife of A. B. and ſhe brought 
an Action of Debt againſt the Obligor ; and acjudged the Action 

was maintainable; for that the Adminiſtration ſhall be cominitted 14 Viz. Dyer 
by the Ordinary of the place where the Obligation is, and not 703. Lakener 
where the Debt firſt did ariſe, becauſe it is not Local. Se 


MO 
* 


CHAP. XXXI. 
77 Adminiſtrations fraudulent and revocable. 
1. The Statwte of 34 Eliz. cap. 8. Touching fraudulent Admini- 


ration. | 

Wit the Huchand may claim the Adminiſtration of bis In- a 
NN Wife Eftate de Jure, before or in precedency to any 
ober. ' | 22 

3. In what caſe an Executor ought to prove the Will, notwith» 
ſtanding Letters of Adminiſtration granted to another. 

4. Letters of Admmiſtration once granted, are. not revocable at 
the Ordinaries meer will and pleaſure. 

5. In what caſe Acht done by a former Adininiſtrator are good in 
Law, * ſecond Letters of Adminiſtratiom after- 
wards grames. a 

6. Caſes in Law touching this Subject. 

7. VVhether an Alien may be an Adminiſtrator. 


a hi ing of Adminiſtrations by: the Ordinary, or ſuch: 
; as by or under him are thereunto conſtituted, being the 
only Expedient (Letters ad Colligendum 7 that the Law 
hath vided for the due management and diſpoſal of the Goods. 
and of ſuch deceaſed as die Inteſtate, or eventually ſo: 
And the Ordinary d power therein, though in ſome things cir- 
cumſcrib d with Limitations, yet in other things left even by the 
Law much to his diſcretion : There have not wanting very 
ſubtil Experiments upon the. deceaſe of Inteſtates, by an Artifice. 
even under colour of Law it ſelf, to arrive at a Legal title, to- 
ſuch Goods and Chatrels, with deſign thereby ſo to poſſeſs the 
Eſtate, as to diſpoſſeſs the Inteſtate's Creditors of all fair hopes of 
recovering their juſt Debts. Now for prevention of ſuch Frauds, 
and to obviate the conſequential Miſchiefs thereof, the Law hath Stat. 4 Eltz. 
provided; as followeth,viz., *Foraſmuch. ax it is often put in ure, cap. c. 
| J do 
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< to the defrauding of Creditors, that ſuch perſons as are to have 
e the Adminiſtration of the Goods of others dying Inteſtate com- 
© mitted to them if they require it, will not accept the e 
( ſuffer or procure the Adminiſtration to be granted to ſome tran. 
4 ger of mean Eſtate, and not of Kin to the Inteſtate, from whom 
. 2 or others by their means do take Deeds of Gifts, and 
« Authorities by Letters of Attorney, whereby they obtain the 
Eſtate of the Inteſtate into their hands, and yet ſtand not ſubject 
to pay the Debts owing by the ſaĩd Inteſtate; and fo the Credi- 
tors for lack of knowledge of the place of Habitation of the Ad- 
© miniſtrator, cannot arteſt him, or ſue him: And if they fortune 
to find him out, yet for lack of ability in him to fatisfie of his 
o Goods, the value of that he hath conveyed away of the In- 
© teſtares Goods, or releafed of his Debts by way of Waſting, the 
<« Creditors cannot have or * 3 an ay _ 
* it Enacted, That every perſon and perſons that | er 
&« obtain, receive and have ay Goods ur Debts of any 8 In- 
o teſtate, or a Releaſe, or other diſcharge of any Debt or Duty that 
i belonged to the Inteſtate upon any fraud as aforeſaid, or with- 
« out ſuch valuable Conſideration as ſhall amount to the value of 
the ſame Goods or Debts, or near thereabouts (except it be in 
& or towards ſatisfaction of ſome juſt and principal Debt of the 
value of the ſame Goods or Debts to him owing by the Inteſtate 


te at the time of his deceaſe) ſhall be charged and chargeable as 
© Executor of his own wrong, and ſo far only as all ſich Goods 
and Debts coming to his 2 or whereof he is releaſed or 
« diſcharged by ſich Adminiſtrator, will ſatisfie, deducting never- 
*-theleſs to and for himſelf allowance of all juſt, due, and prin- 
© cipal Debts upon good Conſideration,” without Fraud, owing to 
him by the Inteſtate at the time of his deceaſe, and all other pay- 
ments made by him, which lawful Executors or Admini 
* may and ought to have and pay by the Laws and Statutes of 
e this Realm. _ ; EG is 

Hill. 3 Car. in 2. Before the Delegates in an Appeal of Adminiſtration com- 
the — mitted to A. B. Niece of E. J. late the Wife of R. 7. The Huf- 
Johap Cages band appealed, pretending that of right it belonged to him, and 
P nat to any of his Wifes Kindred : And after divers Debates, as 
well b . Lawyers as Civilians, it was reſolved by Tones, 

VFkitlock and Telvertos Juſtices, That of right the Adminiſtra- 
tion ought to be committed to the Husband, and nor to any of 
the Wites Kindred, by the Statute of 41 Edw.3. cap. 1 I. asto the 
moſt faithful Friend ; for as it belongeth unto the Wife upon the 
Husbands dying Inteſtate, ſo it belongeth more properly unto the 
Hus band upon the Wifes dying Inteſtate: But they agreed, That 
the Statute of 2.x H. 8. doth not extend to compel the Huband co 


- 
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rake Adminiſtration, for that is a Penal Law, and extends only 
to the Wife and Kindred, and not by Equity to be extended to the 
Husband and for their opinion they relied upon Coke,lib.g. fo.51. 
OpgnePs Caſe, That the Adminiſtration of the Goods of the Wife 
. in right to the Husband. But Croke ſuſtice doubted 
thereof, and was of a contrary Opinion : For the ſaid Book doth 
not give any Reaſon, nor ſhew any Authority to maintain it, and 
in Reaſon the Husband is not to have it de Jure, but it is in the 
wer of the Ordinary to commit the Adminiſtration unto him, or 
to the Wife's Kindred 3 for if he ought to have it de Fure, he would 
never ſuffer the Wife ro make any Will for the Advancement of 
the Children by another Husband, or for her Kindred : And the 
Wite, without the Husband's aſſent, cannot make a Teſtament ; 
but by his aſſent ſhe may make him Executor for things in Action; 
as Debts, or des biens aſport before the Coverture : So it is his 
default if ſhe dies Inteſtate. Alſo the Wife is to be intended to 
be advanced by the Husband, and to have by the Cuſtom rationa- 
bilem partem bonorum ; therefore he is not in ſuch d&ree as his 
Wife, and he is not de Fure to have the Adminiſtration ; bur the 
Ordinary may commit it unto him if he pleaſe, or he may refuſe, 
and no Appeal lies, if the Adminiſtration be not committed unto 
him: For it is meerly at the Ordinaries diſcretion, and of this opi- 
nion were the Civilians: But afterwards the ſaid three Juſtices, in 
the abſence of Croke Juſtice, reſolved for the Plaintiff, Vid. 4 H. 6. 


31.12 H.7.24. Coke, lib.g. fo. 38. 34 H.6.14. 27 H. 8. 26. 39H. 6. 
27. 18 Ed. 4. 11. | 


3. Although upon an Executors refuſal to prove the Will and 
take on him the Office of Executorſhip, and thereupon Admini- 
ſtration be committed, the Executor cannot (as ſome hold, ſed 
Quere) go back again to prove the Will, and aſſume the Execu- 
torſhip; (a) yet if only upon the Executors making default to (a) Oe. Exec. 
come in upon Proceſs to mou the Will, the Admiaiſtration be eo. 
committed; in that Caſe the Executor may yet at any time after 
appear and prove the Will, and fo cauſe the Adminiſtration to be - 
revoked. (b) Alſo, if after an Executor's refuſal it ſhall a to (b) Mich, 27,28 
the Ordinary that he had Adminiſtred before ſuch his refuſal, then og rae Bale 
may the. Ordinary revoke ſuch Adminiſtration granted to another ” 
upon ſuch refuſal, and compel the refuſing cur to prove 
the Will; for that by ſo Adminiſtring precedent to his refuſal, 
he hath accepted and determined his Eledtion, and therefore can- 
not be adraitted to accept and refuſe alſo; ſo that in this Caſe alſo 
the Adrtiiniſtration may be revoked. ' 
4- Some have been of Opinion, That the Ordinary after he hath 
granted Letters of Adminiſtration, may yet afterwards even with- 
out cauſe ſhewed, and at his meer pleaſure reyoke the ſame, and 
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grant it to another; yea, that if the Ordinary 2 Letters of 
Adminiſtration to one, and then again afterwards grant Admini- 
ſtration of the ſame Goods to another, that hereby the firſt Let- 
54. 54. ten of Adminiſtration be vacated and revoked, albeit there be no 
28 expreſs words of Revocation, contained in the latter. (c) But in- 
330.34H.6.14. deed the Law ſeems far otherwiſe, and that the Ordinary, after he 
Dyer 339. Bro. hath granted, according to the Statutes in that behalf provided, 
Adminilt, ). the ſaid Adminiſtration, cannot afterwards, at his pleaſure, revoke 
It hath been jr, and grant the ſame to another without cauſe, that is, unleſs the 
adjudged per firſt Adminiſtration were illegally granted, or where the firſt Ad- 
8 I miniſtrator either cannot or will not Adminiſter, or the like. 
dinary hath 5. Where there is a former Adminiſtration regularly granted, 
granted Letters all Acts lawfully executed by the firſt Adminiſtrator as Admini- 
of adminiſtra- ſtrator, are 3 in Law 3 and ſhall bind the next and ſucceeding 
"nw 28 who A dminiſtrators. For this Reaſon it is, that if Adminiſtration be 
ongnt ro 137 granted to a ſtranger, and the next of Kin ſue to have it revoked, 
ſuch Caſe, they and the firſt Adminiſtrator (pendente lite) during the Suit ſell the 
' ought not to Goods on Purpoſe to defeat the ſecond Adminiſtrator, and then 
be revoked by the firſt Adminiſtration happens to be revoked, and the Admini- 
OI ſtration to be commited to another: In this Caſe the ſecond Ad- 
in h u. Bere. Miniſtrator cannot recover theſe Goods, or have any remedy, un- 
worth's Caſe. leſs the firſt Suit for granting the Adminiſtration were by Appeal 
Styles 16, annulled: In which Caſe, all that the firſt Adminiſtrator did was 
void, and the ſecond Adminiſtrator in ſuch Caſe may recover all 
the Goods the firſt Adminiſtrator ſold, Again, if the firſt Admi- 
niſtration be conditionally granted, all the acts which the Admini. 
ſtrator doth before the breach of the Condition, are good; ſo that 
the ſubſequent Adminiſtrator cannot avoid any gifts or ſales before 
(4) 21 H:3.5. ſuch breach made by the ſaid former conditional Adminiſtrator. (4) 
Coke 6.13... But ſuppoſe the Biſhop of a Dioceſs doth, as he ought, grant Ler- 
tl. 3b. Plowg. ters of Adminiſtration of- the Goods of an Inteſtate, not having 
26 1.Cok 6444, Bona Notabilia to one: And the Archbiſhop grant Letters of 
Dyer 339- Adminiſtration of the ſame Goods to another: In this Cale, the 
effect of the firſt Adminiſtration is ſuſpended until the other be 
repealed by Sentence. And if there be a Will concealed , and 
(e)Brownl.Rep, thereupon Adminiſtration is granted, after which it happens that 
2. put 83. the will is produced and proved: In this Caſe, the Adminiſtration 
Coke 3- 185. is determined, and all acts vacated, which had been formerly done 
- owd. 281. . © bm - 
. by ſuch a ſurreptitious Adminiſtrator. (e) 

6. In Trover and Converſion: The Caſe was, A man died In- 
teſtate, and the Ordinary committed Adminiſtration to a ſtranger; 
and afterwards the next of Kin of the Inteſtate ſued a Citation in 
the Eccleſiaſtical Court to have it repealed; and pendente lite 
the Adminiſtrator ſold the Goods of the deceaſed, to defeat the 
Plaiaritf,, and afterwards the Letters of Adminiſtration were re- 


voked 
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voled by Sentence, and the firſt Sentence annulled and made void, 
and new Adminiſtration ed to the Plaintiff, In this Caſe it 
was reſolved, that the Action did not lie; and here the difference 
was holden between a Suit by Citation, for to countermand or 
revoke the former Adminiſtration, and an Appeal, which is al. 
ways a reverſing of a former Sentence; for an Appeal doth ſuſ- 
pend the former Sentence, otherwiſe af a Citation : And in this 
Caſe, becauſe the firſt Adminiſtrator had the abſolute property of 
the Goods in him, he might fell them to whom he would; and al- 
though the Adminiſtration be afterwards revoked, the fame ſhall 
not make void the Sale: () But if ſuch fail had been by Covin, (H) 7Eliz in g. 
it had been void againſt Creditors by the Statute of 13 Elix. And R Ce. 5 pat. 
in an Action of Debt brought Mud an Adminiltrator, it was Caf ne 
the opinion of all the Juſtices, Ibat an Adminiſtrator might re- 
rain monies of the Inteſtates in his own hands, to ſatisfie a Debt 
due from him to himſelf : Buy an Executor in his own wrong ( Bigben e 
ſhould not ſo retain to ſatishe his own Debt. (1) And where an — 4 
Adminiſtratrix ( durante Minori ætate of an Executrix) made di- Godt. 2 6. void 
vers Obligations to the Teſtators Creditors, and afterwards took Co. part g. Coul - 
Husband : The Opinion of the Court was, That he might retain ter'2 Caſc- 
as his own fo much of the Teſtators Goods, as amounted to the 2 * She. 
value of the Debts paid and undertaken, by virtue of the Obli- — — 
gations given to the ſaĩd Creditors. (2) Hob.250, 
Letters of Adminiſtration were granted to J. S. and he releaſed (8) icli g Jag 
all Actions 3 and afterwards the Adminiſtration was revoked, and ®*23*4 in C. 
declared to be null and void by Sentence. It was adjudged, that B.Throgmorton ' 


in that Caſe the releaſe was void. (p) —— 


An Adminiſtration may be granted upon Condition ; and ſuch 31. 
an Adminiſtration, if the Condition be not performed, may be (b) Co. 6 par. 
revoked : But if ſuch an Adminiſtrator, before the Condition be 19 in Pack- 
broken, giveth away the Goods; yet ſuch a Gift is good. (5) fg. Ce, 

It was — by the Court inCarew's Caſe, That if the Biſhop Elz Ardaſ. 
commit Adminiſtration, he may revoke the ſame without any Rep.313.Caſe. 
Sentence of Revocation to be given in any Eccleſiaſtical Court, or 
elſewhere. an 

It was adjudged, That if a Metropolitan grant Adminiſtration Hill. 22. x1; 
where the Inteſtate hath not Bong Narabilia 3 Diaceſes, it — — 
is voidable, not void. But 19 Eli. it was clearly held, That if a * Jeffer. Mo. 
Biſhop of a Dioceſs grant Adminiſtration which appertains to the Nep uu. 2 88. 
Metropolitan, it is void. 

Two Executors were in Suit which of them was the true Exe- Trin. 4 EHC. 
cutor, the Ordinary (depending the Suit) granted Adminiſtration: B.Robyn's Caſe 
It ſeemed to the Court that he could not fo do. Mo.8 7 4. 

7, Sir Upwell Carcon, an Alien born, and not made Denizen 
(being Agent here for the States of Hoiland) died Inteſtite. 
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Paſch.1Car.C. The Conteſt was, to whom Adminiſtration ſhould be committed. 
B. Sir Upwel For the Judge of the P ive offered to commit it unto three 


Caroon's Caſe 


Cro. Rep. 


of his Brothers and Siſters Children, who were Aliens born, and 
lived in the Arch-Dutcheſles Countrey. But one who was Grand- 


child of his Siſter, born in England, and inhabiting here, endea- 


vouring to obtain it, moved, That of right it it appertained unto 
him, being a Denizen 3 becauſe the Eſtate conſiſted in.Leaſes for 
years of Lands, and perſonal Eſtates in Debts, and that Aliens 
may not have Leaſes for years, although they may have perſonal 
things, and therefore prayed a Prohibition: For by the Statutes of 
1 Edw. 3. & 21 fl. 8. Adminiſtration ought to be granted aux 
al homes ; and Aliens cannot thereby be intented, which are 
not inhabiting or commorant here. Sed Curia adviſare vult. Af- 
terwards in Michaelmas Term, being again moved, it was reſol- 


ved by the whole Court, That no Prohibition was grantable ; for 


an Alien may be Adminiſtrator, and have Adminiſtration of Lea- 
ſes, as well as of perſonal things, becauſe he hath them as an Exe- 
cutor in anothers right, and not to his own uſe. And he may be 
Adminiſtrator as well as a perfon Out-lawed or Attainted may be 
an Executor. And this Court hath no authority about committi 

of Adminiſtrations, ec. Paſeb. 41 Eliz. Rot. 1704. Beck. Be 
Philips. Debt brought by an Adminiſtrator : The Defendant 
x 16 the Plaintiff was an Alien, adjudged, Quod reſpondre. 


ouſter. 


CHAP. 


— — — 
Wax EFF £22 7 i Ges 4... 


Fart ll. Of Zee and Alminiftrators. 255 


CHAP. XN XXII | 
_ Of Filial Portions. 


1. The Pretorian Law in point of Succeſſion. 

2. Whether the Ordinary may compel the Adminiſtrator to give 
Filial Portions. 

3. What proviſion of Law now in force, as to diſtributions. of 
Inteftates Eſtates. | 


1. N Adminiſtration of a deceaſed's Goods and Chattels doth - 
not proceed by or out of the Civil Law, properly ſo cal- 
led, which only makes Heirgand giveth right of Succeſſion, but out 
of the Pretorian Law, or Law of Conſcience ; which in Equity 
. calleth ſundry to the Succeſſion of other mens Goods by Admini- 
ſtration, where there is no Will; and in ſome Caſes, where there is 
a Will, as where the Will is concealed,or the Executor renounceth 
the Will : But if the Will once appear, then the Adminiſtration 
ceaſeth. In Caſes where Adminiſtrations are to be be granted, the 
Children of the deceaſed had liberty by this Law to take it within 
a year after the death of the deceaſed ; and if they were further 
off of Kin, then they had only a hundred days to take it in, un- 
leſs thoſe who were to take it were Infants, Mad, Deaf, Dumb, or 
Blind: In which Caſes, there was a longer time aſſigned. By this 
Law the Pr tor granted Adminiſtration,not only according to the 
Tables of the Teſtament, but many times even againſt the Tables 
of the Teſtament: As, where a Child was not diſinherited in his 
Father's Will, by and in plain and expreſs terms, but paſſed over 
with ſilene only; or that the Child was not born at the time of 
- his death, and fo not certainly known whether any ſuch Child 
were living or not, or whether to be hoped for : In which Caſe, if 
it did after appear, then was the Mother by that Law to be put 
into poſſeſſion of that which was the Child's If there appear 
no Will, then was the Adminiſtration by this Law committed in 
this order or method. Firſt, the Children of the deceaſed were ad- 
mitted. Secondly, thoſe that were next of Kin by the Male- 
Line. Thirdly, thoſe that were next of Kin in the Female-Line ; (a) Ridley's 
which difference notwichſtanding berween Male and Female at _—_ the Ci-- 
this day is taken away, and they that are next of Kin, areequally — "pam ; 
admitted of either Sex. Laſtly, came thoſe which had right there- Sed 8. cap. . 
to, in that they were Man or Wile. (a) par. i. 
2. It hath been and ſtill is much controverted, Whether the Or- 
dinary hath power to compel. the Adminiſtrator to give Portions 
| ai 
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-to Children, or to allot and diſtribute Filial Portions to the de- 
ceaſed*s Children out of his Eſtate : If the Ordinary attempt this, 
either before or after the granting of Letters of Adminiſtration, ir 

| is held by ſome, that the Adminiſtrator may have a Prohibition 

(b) Cok. 5. 135 apainſt the Ordinary, (S) and divers have been granted accord - 

3 . ingly ; yet notwithſtanding this, it is uſual for the Ordinary to or- 

az 14 3. der and allot diſtributions of Filial Portions, and therein Frohibi- 
£20" vid. Co. tions not often granted at this day. (e) For till of late there hath 

p· 45 not been any poſitive Law of the Land, for the Settlement and 
(c)Rill.13Ja certain Allotment of the Goods of an Inteſtate, by way of Diſtri- 
Coke — bution : Indeed by the Civil Law, ſpecial proviſion is made there- 
4 3 Jac in; inſomuch, that neither the Woman ſurviving her Husband, 

Coke Bin Da- nor the Man ſurviving the Wife, having ue between them 

vy's Caſe. æ during the inter-marriage, ſhall have the property of theſe Goods, 

Hil. 2 Car. 1. which either of them brought one to another, and are left be- 

Co. in Fother- hind by the deceaſed, but the property ſhall belong to the Chil- 
(Ade age ren of the deceaſed, and only the uſe or occupation thereof to 

3 bim or her who doth ſurvive, for and during his or her natural 

lb. vel parent. life: (2) For which end, if the Husband or Wife doth re · marry, 

& ff. de ventre that Law requires, That he who marries the Widow, ſhall be ob- 

ED 5 liged with ſufficient Sureties, for the due Reſtitution of the de- 
P . ceaſedꝰs part, unto the Children of the former Marriage. And 

de pan. now alſo with us, proviſion is made touching the Diſtribution of 

(2) C.deSecun- the Goods of perſons dying Inteſtate: Indeed the Controverſie 
dis Nuptiit tot · touching the Ordinaries power of Compulſion, as to an Admini- 

Ws ſtrator, in reference to a Diſtribution of Filial Portions, was not 

long ſince conſiderable. | 
3. But now this Queſtion is fully reſolved, and the Contro- 

(4) 22 K 23 verſie at an end; for by a late Statute, (4) it is enacted, That 

Car.2, © the Ordinaries ſhall call Adminiſtrators to Accompt, for and 
© tonching the Goods of any perſon dying Inteſtate, and order 

and make juſt and equal Diſtribution of what remaineth clear 
© (after ail Debts, Funerals and juſt Expences firſt allowed and 
© deduſted) amongſt the Wife and Children, or Childrens Chil- 
©* dren, if any ſuch be, or otherwiſe to the next of Kindred to 
the dead perſon in equal degree, or legally repreſenting their 
© Stocks pro ſuo cuique j ure, according to the Laws in ſuch Caſes, 
© and in manner and Torm following; that is to ſay, One third 
part of the ſaid Surpluſage to the Wife of the Inteſtate, and all 
* the reſidue by equal portions to and amongſt the Children of 
* ſuch perſons dying Inteſtate, and ſuch perſons as legally repre- 
* ſent ſuch Children, in caſe any of the ſaid Children be then dead, 
other than ſuch Child or Children (not being Heir at Law) who 

© {hail have any Eſtate by the Settlement of the Inteſtate, or (hall 
be advanced by the Inteſtate in his lite-time, by portion or por- 


tions 
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* tions equal to the ſhare which ſhall by ſuch Diſtribution be allot- | 
ted to the other Children to whom ſuch Diſtribution is to be gee the ſaid 
made, &c. And the Heir at Law, notwithſtanding any Land that Scat. at lar 
© he ſhall have by deſcent or otherwiſe from the Inteſtate, is to 
© have an equal part in the Diſtribution with the reſt of the Chil- 
© dren, &. And in Caſe there be no Children, nor any legal Re- 
* preſentatives- of them, then one moiety of the faid Eſtate to be 
« allotred to the Wife of the Inteſtate, the reſidue of the faid 
© Eſtate to be diſtributed equaily to every of the next of Kindred 
«© of the Inteſtate who are in equal degree, and thoſe who legally 
« repreſent them. Provided, there be no Repreſenrations ad-. 
© mitted among Collaterals, after Brothers and Siſters Children: 
* And in Caſe there be no Wife, then all the faid Eſtate to be di- 
* tributed equally to and amongſt the Children, e. And no 
ſuch Diſtribution to be made till after one year after the Inteſtates 
death; nor without ſuffigient Security to be given by thoſe to 
whom ſuch Diſtribution ſhall} be made for refunding back to the 
Adminiſtrator (according to each ones ratable proportion) in caſe 
of the Inteſtates Debts afterwards ſued for and recoyered, or other- 2 
wiſe duly made to appear : For other Proviſo's, Rules and Li- : 
mitations in the ſaid Late Act of Parliament, the Reader is refer- a 
red to the Statute it ſelf, there more at large. 5 
A man dying Inteſtate, there hapned a Controverſie between 
his Widow and one of the next of Kin touching the Adminiſtra- 
tion of his Goods. It was agreed, the Widow ſhould have the 
Adminiſtration, and ſhould enter Bond in the Prerogative Office, - 
to make an equal Diſtribution of the Goods of the Inteltate amongſt . 
the Kindred ; and ſhe entred Bond accordingly, and had Admi- 
niſtration ; and afterwards'the Bond was ſued againſt her in the 
Spiritual Court. It was faid, That in regard the Adminiſtration 
was granted to one to whom the Ordinary was not bound to 
grant it, that ſuch a Bond taken for equal Diſtribution, was good. 
But it was reſolved, "That the taking of the Bond was not law ſul; 
for when the Ordinary hath once committed the Adminiſtration to 
the party, his power is determined 3 and he cannot t Letters 
of Adminiſtration upon a Condition : And in the — 4 Caſe, by ton "ol 
a Prohibition was granted to ſtay the proceedings upon the Bond Marthev's caſes 
in the Spiritual Court. (e) Styles 436. 
Whereas in the ſaid Caſe it is reported, That among other thi 
it was reſolved, That the Ordinary cannot grant Letters of Admini- 
ſtration upon a Condition; yet in Packwan's Caſe it is reported, 
That an Adminiſtration may be granted upon Condition; and ſuch 
an Adminiſtration, if the Condition be not performed, may be revo- 0 cas 
ked or repealed : But if ſuch an Adminiſtrator, before the Condition 9. in 22 
be broken, giveth away the Goods, yet ſuch a Gift is good. 2 man's caſe. 
| ote, 


256 Of Executors and Adminiſtrators. Part II. 
Note, An Adminiſtration cannot be revoked for the not briog- 
ing in of the Inventory, and the Accompt of the Adminiſtrator : 
And the Ordinary upon an Adminiſtration granted, had not [be- - 
(eh ich. 1 5 Jac. fore the ſaid Statute] power to make any Diſtribution of the Sur- 
in C.8.Tooker pluſage, nor to take any Bond for to anſwer the Surpluſage, by 
te Loanes caſc- the true meaning of the Statute of 2.1 H. 8. which intends a bene- 
Hob. 190. Vid. 6, to the Adminiſtrator, and not an unprofitable burden. (e) The 
Styles. Falch. Ordinary hath not power to make Diſtribution of the Goods, be- 
_ 0 cauſe there may be a Debt which was unknown; and if he might 
acc. Vid. Hill. diſtribute, then the Adminiſtrator ſhould be charged with the Debt 
16 Car. in. C. B. of his own Goods. Vid. Brierſley*s Caſe, Brown 1. part. 3 1. acc. 
Merſh.93. Whether this were Law then is a Queſtion, it being other- 
_— wiſe now by the Statute aforeſaid. | 
p 117. : 


— — 
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CHAP. XXVII. 
Of Right to Adminiſtration. 


1. What the Method of Succeſſion ix by the Laws of this Realm. 
2. How the Civil Law under ſtands it. 


« The difference between the words, [Kindred and Conſangui- 
, nity; ] between [| Cognatos and Agnatos,] 5 


4. Whether an Alien, no Denizen, may be an Adminiſtrator. 
5: Adminiſtration granted a Caveat depending, a void in Law. 


. Dru Law, boch by the Starute Laws, the Common Law, 


and by the Civil Law, the neareſt of Kin to the deceaſed 
(a) 31 Kd. 3. Iateſtate, is to ſucceed in the Adminiſtration of his Goods. (s) As 
c.11 & 21 H.8. firſt to the Huiband or Wife; but if they fail, then ſecondly, to 
c. 5. Littl. Bro. the Children, whether male or female; but if they fail, then third- 
e ly, to the Parents, whether Father or Mother; but if they fail, 
* page then fourthly, to the Brothers or Siſters of the whole blood; but if 
40. & 140. they fail, then fifthly, to the Brothers or Siſters of the half-bloodz 
Dyer 339. & but if they fail, then ſixthly, to the next of Kin, as Uncles, Aunts,&+c. 
4 H.7.14% From theſe the Ordinary cannot grant the Adminiſtration to a 
Stranger, if they ſeaſonably require it, and are not otherwiſe affect- 
ed by ſome legal impediment: But he may grant it to which of 
theſe he pleaſe, if divers of them in equal degree do deſire it; yea, 
to 4 Stranger if they neglect it. Yet here note, That notwith- 
ſtanding the premiſſes, Brothers and Siſters of the half blood are 
held in as equal degree of Kindred to an Inteſtate, to have Let- 
ters of Adminiſtration grantedto him or her, as one of the whole- 


blood, and the Ordinary may grant them to which of * he 
| | pleaſe, 


2. 6 Witty * = 
\ 


. * 
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les Ke- 


pleaſe. (1) And therefore in the Caſe of a Prohibition gramed'to (1) Sty 
the Eccleſiaſtical Court, for granting Letters of Adminiſtration 82+. > 
to a Siſter of the half-Blood, when there was a Brother of tbbe 
whole-Blood who ſued for them, It was agreed by the Court, 28 
Thar it is in the power of tne Ordinary, to grant Adminiſtration 
either to the Brother of the 'whiole-Blood, or to the Siſter: of the 
half-Blood, at his election, becauſe they are in equal of at 
Kindred to the Inteſtate, (2) It is not improbable, but that the (2) Mich. 23 
reaſon hereof in Law may be, for that the words L Next of Kin Car. B. R. Style, 
in equal degree ] mentioned in the Statute, may poſfibly be meant 74: 75. Vid. 
and intended to refer rather tõ the nighneſs or remoteneſi of the mg _ 
Blood to the Inteſtate (as to the equality thereof) then to the to- Budi Ca 
tality or partiality of the Blood; in which reſpect they may be of Styles i 02. ace. 
an unequal degree, though both alike next (in equal degree) to vid. Hugh. A- 
the Inteſtate in reference to remoter Kindred. But if Adminiſtra- drag ver. 
tion be granted to the Husband and Wife, where the Husband is IF in fin. 
not of Kin to the Inteſtate, but a Stranger. In ſuch Caſe, it he 
ſurvive his Wife, he ſhould have all the Goods, and the Kindred 
be defrauded, which is not reaſonable, and therefore ſuch Admi- 
niſtration ſhall be void. (3) | (3) Hugh, ibid. 
2. The Civil Law, as to the Inteſtate's Eſtate, whether real or 
onal, conſiders it all under the ſame notion; yea, in this caſe 
it maker no 3 either — none _ n that are 
concern'd may e an provided they be 
of equal degree, 0 Vene in Blood, whether of the whole 
or of the half-Blood. But the Wife was otherwiſe provided for 
by the Civil Law: (b) Therefore exempted from a Succeſſion to (b) L. 4. Sol. 
the Goods of her inteſtate Husband. There are but three orders Mart. 
or degrees chiefly of Kindred, which the Civil Law doth ſpecially 
take notice of: The firſt is the right Line Deſcendent, as, Chil- 
dren, Grand · children, and ſo downnwards. The ſecond is in the 
right Line Aſcendent, as, Parents, Grand-parents, and ſo upwards. 
The third is in the Line Tranſverſal or Collateral, as Uncles, Aunts, 
Great · Uncles, and fo ſide-wards ; always remembring that the 
whole.Blood is more worthy than the balf.Blood; and the nigher 
degree more worthy than that which is more remote. 125 
3. Cenſanguineus, or Conſanguinity, and Agnatus properly fo 
called, and ſtrictly ſo taken, doth comprehend only them that be 
of Kin by the Fathers ſide. (e) Therefore the word Kin or Kin- (e) Franc. in c. 
dred, is of a greater latitude than Conſanguinity, becauſe it com- Scianc.de Elec. 
priſeth Cognatos as well as Agnator, and ſo comprehends all the 5. Alex. Conſ- 
Relations of both Lines, both male and female ; for Cognati.pro- — on ph 
perly underſtood, fignifie only ſuch as are of the Mother fide, and 
of the female Line. And here note, that the moſt remote Agnari 
or Kindred of the Line male 0 1 * 
| a | | ferred 


: F *z 
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ferred before the nigheſt Kindred of the Female Line; but it is 
(d) Cowell Inſt. otherwiſe in a Tranſverſal or Collateral Line. (d) But as to Land 
Jer. Angl lib. 3. in Fee, or of Inheritance, the right thereof quaſi ponderoſum ever 
tit 5- cends Downwards in a Right or Tranſverſal Line, and never 
te) Glanville doth re-aſcend the ſame way that it deſcended by the Anceſtors 
lid.9.cap.1. ® death; yet it may aſcend 4 Later, or ſide · ward, for want of right 
Ae * * Heirs in the Deſcendent Line, (e) which often happens. 
„fn 4, Suppoſe an Alien born, and not made Denizen, happen to 
die [uteſtate within this Realm, having Kindred born beyond Sea, 
and others, though more remote, born in this Realm: In this 
Caſe, an Alien may be Adminiſtrator, and have Adminiſtration 
of Leaſes, as well as of perſonal things, becauſe he hath them as an 
Executor in anothers right,and not to his own uſe: And he may be 
@ er an Adminiſtrator, as well as a perſon Out- la wed or Attainted may 
1.0 Sir Upvel be an grand and no Prohibition will lie in this Caſe. (F) Sec 
' Caroon's Caſe. the Caſe ut ſupra, cap. 3 f · parag.7. 5 
5. An Adela in ſued = Defendant in the Court of Chan- 
cery: The Defendant ſhewed, That before Adminiſtration was 
committed to the Plaintiff, he had put in a Caveat in the Eccleſi- 
aſtical Court, hanging which Caveat, the Plaintiff obtained Let- 
ters of Adminiſtration; of which he demanded Judgment pendant 
the Appeal. It was ſaid that the ſame was a good caule to ſtay the 
Suit until the Appeal ſhall be determined, 1n this Caſe it was alſo 
faid, That the ſame was not like unto a Writ of Error; for by 
(g) Mich. 42 the purchaſing of a Writ of Error, the Judgment is not impeach- 
—— ed, until the Record be reverſed: But the very bringing of an 
— r . a ſuſpenſion of the beſt Judgment for the principal 
119. 


If after a Caveat entred againſt the granting of Letters of Ad- 
| miniſtration, they be (notwithſtanding ſuch Cavear depending) 
*Paſch. 13 Jac. granted by another, it is good at Common Law; *otherwiſe at the 
+ hs CIO Spiritual Court, where by the Civil Law, an Adminiſtration. grant- 
ching. ver. Glo- . . 7 
Log ed (a Caveat depending) is void, 
If an Executor die Inteſtate, Adminiſtration ought to be grant- 
ed of the firſt Teſtator, for now he is dead Inteſtate, 21 Ed, 4. 
Roll.Abridgme 24+ 26 H.8. 7. But if an Executor after Adminiſtration, die In- 
tix. Executor, teſtate, and the Ordinary grant Adminiſtration of all the Goods of 
the Executor, he may Adminiſter the Goods of the firſt Teſtator, 
ioEd.4. 1. Qzere, if an Adminiſtrator doth make an Executor, 
and dies, his Executor ſhall not have the Adminiſtration of theſe 
Goods, but a new Adminiſtration ought to be granted of them, 
34H 6. 14 D. 32 HF. 8. 47. 11. Co. 5. Bred. 9. b. Adjudged. 
And if an Executor, before Probate of his Teſtator's Will, doth 
make his Executor, and die, the Executor Executor cannot take 
upon him the Execution of the firſt Teſtament; but Adminiſtra- 
uon 


* 
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dan ofthe firſt Teſtator's Goods is to be granted own Teffamento 
annex, D. 22,23 Eliz. 372. 8. Rt 
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O Succeſſion. in the Right Line Deſcendent. 


1. What the Tus Repreſentationis is; or, that ſeveral Children 
. by one Father deceaſed, do Conjunctim repreſent the perſon 
. | of that Father, | pp 
2. That Succeſſion (when the Caſe ſo requires) is to be cb 
ted in Stirpes, not in Capita. | 
3. Tbat the Grand-child (Irving the Father ) ſucceed; not to the 
Grand-father; nor (by the Civil Law) if conceived after bi 
Grand- father's death. | | 
How the Succeſſion (according to the Civil Law) is, in Caſe 
of Children not all of them by the ſelf-ſame Parents; and how 
at Common Law. | 


Ext to the Widow, this right of Succeſſion in the right 
1. Line Deſcendent is the firſt degree of right to the Admi- 
niſtration of an Inteſtate's Goods ; for they are in the firſt place ad- 
miſfable to ſuch Adminiſtration, who are of the right Line De- 
ſcendent from the deceaſed : So that if a man die Inteſtate, leaving 
behind him Children,Parents,and Collateral Kindred, the Children 
do in the firſt place ſucceed as to the Goods whereof he died late- 
ſtate, excluſively to the Grand- children whoſe Parents are living. 
It is otherwiſe, if their Parents be dead; for if a man die, leaving 
one Son, and one or more Grand-children by another Son de- 
ceaſed, theſe Grand children are admiſſable, with that li- (a) 
ving Son, their Uncle. And this is ure 2 

Con j unct im 


. | 


er heres. 
entations, whereb 

ſeveral Children of one Father do t the — HR. 
of that Father : But yet this muſt be according to the ſio ab lateſt g. 2. 
Law-terms, not in Capita, but in Stirpes only, that is, not accord- nu. 6. & Caprie 
ing — —. ec uſe to ſay, but accord ol de Sueceſ. ab 
ing to the one Common Root of thoſe ſeveral Branches; and there- lareſt lib i. uu. 
fore put all the Grand · children together, they can have no 85 ibid & 
proportion among them all than ſingly belonged to their Fat All dd. 


her, Grafl.ibid ihe 
were he then alive. So that in the forelaid Caſe, the Eſtate is to be nu. j. Covar. 


divided into two equal parts, whereof one moiety is due to the Fd qurſt cap. 
Son, the other e roy; Grand · children, to be equally divided 1 U. a0. f * Co- 
amongſt them. (a) And this Right or Law Tae holds Ton, -2naafh 
in in re 

2 nion 
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nion of the Famous Bertol, who held, that it reached not be- 


(e] Barry de 
Succel. Igel. 
Nu. . 


00 Graf ub 
ſup. q 2. nu 16. 
Guid. Pap q. 
612: Capriol. 
obi ſup. I 1 nu. 
619. F& licet. 
Inſt. de hered.. 
que ab luteſt. 
{e) Graf. ibid. 
9.2; nu. 2. 


(ſ G.af. ibid. 
$17. 


yond the Great Grand- children. 

2. In like manner, if there be divers Grand children by divers 
Sons deceaſed, and no Son living, they ſucceed to their Grand- fa - 
ther in Stirpes, not in Capita, that is as aforeſaid, not according to 
the diſtinct number of the ſeveral Grand children, but according 
to the number of their Fathers or Sons to the Inteſtate; ſo that the 
Grand- children by each deceaſed Son to the Inteſtate ſhall Conſun- 
#im, and amongſt them all reſpectively have juſt that proportion, 
which their reſpective Fathers or Sons to the Iuteſtate could chal- 
lenge, if they had been alive at the time of the Inteſtate's deceaſe; 
ſo that two Grand-children by one Son, have no more than one 
Grand-child by another Son, becauſe the Son by whom are the 
two Grand-children to the Inteſtate, could have no more than the 
Son by whom there is but one Grand-child, in cafe both the Sons 
had been living when the Inteſtate died. - Indeed, if there be 
no Grand · children, ſave only by one Son, then they ſucceed 
equally according to their number, unleſs they be in uncqual 
degree, as Grand- children and Great Grand- children. And the 
reaſon why Succeſſion goes in Stirpes, not in Capita, is, becauſe 
2 ſucceed not in their own right, but in the right of their An- 
ceſtor. * 

3. A. Grand · child whilſt his Father is alive, hath not the prece- 
dent right to the Adminiſtration of the Goods of his Grand father 
dying Inteſtate 3 nor doth a Grand- child ſucceed to his Grand- fa- 
ther, unleſs he be born, at leaſt conceived, at the time of his Grand- 
father s death. (e) So that a Grand · child conceived after his Grand- 


father's death, is not in his own perſon by right of Repreſentation 


(according to the Civil Law) admiſſable to ſuccaed his Grand- 
father: (d) And that which hitherto hath been ſaid of Sons and 
Grand · ſons holds true in Law as to Daughters and Grand- daugh- 
ters, Who are equally with the other admiſſable to a Succeſſion of 
their inteſtate Patents Goods without any diſtinction of Sect. (e) 

4 Whereas the Law is, That Children ſhall ſucceed equally to 
the Adminiſtration of their Inteſtate Parents Goods, this muſt be 
underſtood only of ſuch Children as are begotten of the ſelf-ſame 
Parents; for if there be Children by divers Parents, as if a Woman 
hath had two Husbands, and one Child by the firſt, two by the 
ſecond : In this Caſe, each of them reſpectively ſucceeds (accord- 
ing to the Civil Law) only to the Goods of his own Father, but 

of them-equally to their Mothers. (f) And this alſo -by the 
ſame Law holdz true as to the Grand-children by ſuch Children of 


each Marriage reſpectively. Other wiſe it is, if a man hath had two 


Wives, wich Goods and Children by each of them, and die Inteſtate, 
leaving no Relict or Widow,; for in this Caſe, all 1 
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both Wives ſhall equally ſucceed” to the Goods | and Chattels ok EY 


their Father dying Inteſtate. 1 h 


In the Caſe of a Prohibition granted to the Eocleſiaſtical Court. 
for granting Letters of Adminiſtration to a Siſter of the half. Blood. 
when there was a Brother of the whole-Blood, who ſued for them. 
It was agreed by the Court, That it is in the power of the Ordi- \ 
nary to grant Adminiſtration either to the Brother of the whole- 
Blood, or to the Siſter of the half · Blood, at his Election, becauſe 


(g) Mich, 23 
they are in equal degree of Kindred to the Inteſtate. But if Ad- - in BR. 


miniſtration be granted to the Husband and Wife, where the Huſ. Styles 54,71. 
band is not of Kin to the Inteſtate, but a Stranger: In ſuch Caſe, yp thr 
if he ſurvive his Wife, he ſhould have all the Goods, and the Kin- 1% K fg 
dred be defrauded, which i not reaſonable ; and therefore ſuch cafe. Styles 
Adminiſtration ſhall be void. (g) "9. 103. . 


: 


—_— 


CHAP. XXXV. 
Of Succeſſion in the Right Line Aſcendent: 


1. der- e the Aotber, be next of Kin to 
Cbild- a ; 
2. The Miet bod of Succeſſion (by the Civil Lam) in the Right 
Line . 7 ee e 
» How the Succeſſion goes by the Civil Law,when ſome of t 
: Collaterals concur pr oſe of the Aſcendent Line. 
4 Whether by the ſame Law the deceaſed's Brothers and Brothers 
Children may concur with their Parents to the Succeſſion. 


1. Otwithſtanding that Maxim at the Common Law, That 
| Inheritance cannot lineally Aſcend, yet is the Parent more 
' nigh of Blood to the Child, even by that Law, than is the Uncle. 2 
( ) And by the Civit Law.as the Son and Daughter be in the firſt c. _— 
degree of Kindred in the Line Deſcendent : So the Father and Mo- | 


ther are in the firſt: degree of Kindred in the Line Aſcendent. (þ) C8 *Jnficde - 


To conſtitute a Kindred,it is ſufficient that the Relations do centre e 
and agree in aliquo tertio, or flow from one common Head or 
Fountain, or ſpring from the fame Stock or Root: Thus the Fa- 
ther and the Daughter, the Mother and the Son, the Mother and 
the Daughter, the Father and the Son, they flow from one and the 
ſame Fountain, they ſpring from the ſame Root, wiz. the Grand- 
father; and therefore are of Kin each to other. And by the-Laws o 
this Realm Parents are ted to be of Kin to their Children, 
and the Mother to be of Kin to her Child; and therefore-by the 
| Statute. 


— — 
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(e) Stat. de © Statute Law, if a man ſeized of Lands in Socage, his Heir bei 
. within the Age of Fourteen years: In this Cafe the — 
$2 H.3.& ln. have the Wardſhip of her Son, as being next of Kin to whom the 
— ).Coke Lands cannot deſcend, (e) Indeed, by the Law of the twelfth 
Lz. Natel. Cale. Table, the Mother could not ſucceed to her Children, nor they 
(d)lnteſt.de S. C. to her. (d) But this is now altered, the Law being now otherwile.(e) 
Tertil. in Prin. It cannot be denied, but that this Queſtion, Viz. V bet ber the 
ee Mother be of Kin to her Child ? hath been much controverted 
ire. - amongſt the ableſt Lawyers; and inthe cloſe of all after much dif. 
f) Bro Abridg pute it hath been WN in the Negative, vix. That the Mother 
tit. Adminiſt.nu. is not of Kin to her Child. 2 As in that remarkable Caſe of the D. 
47:& Coke I-3« of Suffolk in Edward the Sixth's time, wherein an Adminiſtration 
ol, Ratel . was granted away from the Mother to a Siſter of the half: Blood. 
et CT According to which Judgment, divers other Adminiſtrations for ſe- 
ableCaſc of the veral years after were granted away from the Mothers, to the Bre- 
D. of Suff. thren and Silters as next of Kin. Notwithſtanding all which, the 
wherein the Law indeed being all that while quite otherwiſe than was practi- 
Fohether be {ed 3 at laſt the Truth prevailed, and the practice now frequent, 
Mother or the and Judgment every where given for the Mother,that ſhe is of Kin 
half-Siſter to her Child, 8 who dying Iſſuleſs and Inteſtate, the Adminiſtra- 


ought to have tion of his Goods may be committed to her as next of Kin, accord- 
the Adminiſtra- 


oY. ing to the Statute. Or if he be Ifſuleſs, but not Inteſtate, and ma- 
ny wrong . keth his Kin his Executor, or bequeath the reſidue of his Goods to 
C.8.0u.10. with his Kin: The Mother in this Caſe is admiſſable to the Executrix- 
the reaſons of ſhip as next of Kin to her Child, or on the ſame account to enjoy 
Judgment ex the Leg 8 during her life, and after her death, then the other next 
does dete, of Kin, C 1 b e 
gz iS cg. (2) If the deceaſed leave no Children, they in the right Line 
ch) g. si igitur. Aſcendent do by the Civil Law ſucceed him, but in this Order: 
Novel.ibid.ubi Firſt, the Father and Mother ſucceed equally, and excluſively to 
up. & DD. inl. all others that are of a more remote degree; or the Mother only, if 
pro g. the Father be not alive; or the Father only, if the Mother be 
Theſ.Com.Op. dead. (i) And if there be ſeveral Parents of a diſtin Line, who 

. Fidei Com. are equal in degree, but unequal in number, they ſucceed according 
$ 9 | ; | 
miſſ. q.16, totheir Stock or Root, not according to their number; thus the 
(i) Grall. S Sus Grand-father by the Father's ſide ſhall have as much as both Grand- 
60 C. al db. father and Grand mother by the Mother's fide. (i) But if the Pa- 
— cap.9.nu. rents be in an unequal or different degree, then the right of Re- 
21. Covar. ce preſentation doth ceaſe, and the nigher ſhall ever exclude the more 
Succeſ.ablnteſt. remote. Thus the Father excludes both the Grand. fathers by the 
= Cu, ow Fathers and Mothers fide, and the Mother both the Grand mo- 
— thers. (!) 3 
11. Covar. de 3. There are alſo ſome of the collateral Line, who by the Civil 
Succeſſ. ab In. Law do concur with thoſe of the Aſcendent Line; for the Bro- 
tel, & Cujac, thers and Siſters of the deceaſed do ſucceed him, together with the 


ubi ſupra. Father 


— — — —— —— — 


Part II. Executors and Adminiſtrators. 283 
Father and Mother: (m) And the Succeſſion when the Brothers (m) Graſſ ibid. 
concur, is proportioned according to their number. (») But if Sreg cap. o. nu. 
there be divers Kindred of the ſame degree to the Inteſtate, whoſe 1 718 
Father is dead, whereof ſome are by the Father's ſide, others by the cc ab Py 
Mother's ſide, as if the deceaſed leave aGrand-father by his Father's Auth. Novel. de 
fide, and a Grand-father and Grand-mother by the Mother?s : In bercd.ab Inteſt. 
this Caſe the Succeſſion is not proportioned according to their num- 8 . 
ber, but it is to be divided into two equal parts, and the Grand- eee 
father, by the Father's ſide draws the one moiety, the reſt the l.; CEE 
other moiety. And ifit happens, that together with thoſe of the 38. Fet. Greg. l. 
Line Aſcendent, and with Brothers of the whole Blood to the de- 41. Y nu. 13. . 
ceaſed, there be the Sons f other Brothers of the whole-Blood de. 9, Cin Ob- 
ceaſed : In this Caſe, the Sons of ſuch Brothers deceaſed ſhall ſuc- || Nb 1 
ceed together with the others, but not according to their num- | 
ber, but according to their Stock or Root; that is, thoſe Sons of 

ſuch deceaſed Brothers, ſhall among them all, have only that pro- 

portion which would have come to their Fathers, if they had been 

alive. (o) Here note, that this is meant only of the Children of ©) Oraftg. 23. 


ſuch Brothers deceaſed; therefore the Grand · children, and others 8 
more remote are not admitted together with the Parents, and Bro- (p6ra.ge Co. 


thers and Siſters of the deceaſed. Q var ubi ſupra. 
4- Brothers and Sifters only of the half. Blood to the deceaſed, 
do not concur with the Parents in the Succeſſion. (q) Thus the (q) Graff. q z4.. 
Grand father in Succeſſion to his Grand-child doth exclude the & Fach 1.6<.1. 
Brothers of half-Blood to ſuch Grand-child, unleſs the Brothers be 
of the ſame Blood, and of the ſame ſide with ſuch Grand- fither. (7) (r) Pap: I. at. 
And if a man die Inteſtate, leaving a Mother, and the Children 92 * 
of his Brothers deceaſed behind him, the Mother alone ſhall ſuc: fl. 166. 
ceed to the Inteſtate, (s) unleſs there be other Brothers of the de- (s)Meynard,lib.. 
ceaſed then living; for then the ſaid Children of the faid Brothers 4. cap-21. _ 
deceaſed ſhall concur with the Mother. (t) Thus Brothers and (Un ard lib. 
Brothers Children may concur with their Parents to the Succeſſion its judicar, ia 
of the deceaſed, but all other Collaterals are excluded by the Pa- 7% TholoC- 
rents; infomuch, that the Uncles both by the Fathers and the. | 


Mothers ſide are excluded by the Grandd father and Grandmother (o) Dem Con- 
of the deceaſed. (v — 
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CHAP. XXXVI. 
| Of Succeſſion in the Line 7. ranſoerſal or C ollateral. 


I. The Line Collateral is two-fold: In which Line the Jus Ro- 
preſentationis bolds only in Brothers Children, not in their 
Grand-children. | 

2. Regularly the 2ybole-Blood is ever ff Admiſſable to Succeſe 

fin in the Line Tranſverſal or Collateral. | 
3. Net in that Line the nigher Degree, though but of the half- 
2 as. preferrable before a remot er Degree of the whole- 
Blood. | 
4. How far and to what Degree Collateral Kindred may ſuc- 
cieed each other. 22 

5. How the Succeſſion goes in caſe the deceaſed leaves no Chil- 

dren, but Kindred only by the Aſcendent and Collateral Line, 


| > hay aaf al or Collateral Line is two-fold ; the one 
Deſcendent by the Brother and his Children downwards ; 
the other Aſcendent by the Uncle, and ſo on upwards ;- and none 
of the Aſcendent do ever fucceed, unleſs they of the Deſcendent 
(a) BraR.l.2. e. Line do fail. () And the nigheſt degree to the deceaſed in the 
30.0u-I. Britt. Deſcendent Line do ſucceed firſt ; but that failing, then the nigheſt 
pet of Kin in the Line Aſcendent. And although Brothers Children 
Gb) 22 1d. of the whole · Blood do ever exclude Brothers Children of the half - 
orc t 2 Blood, yet this Jus Repreſentationis in the Collateral or Tranſ- 
125.Graſg.z 1. verſal Line holds only in Brothers Children, not in their Grand- 
Pet. Greg. l 4g. children. (h) So that if A. die, leaving behind him Children by 
c 11. nu. & Co- one Brother deceaſed, and Grand · children by another Brother alſo 
— deceaſed, theſe Grand-children of the one, are excluded by the 
ae 3. Children of the other. (e) For in a Tranſverſal or Collateral Suc- 
de Fidei Com- ceſſion the Son alone doth repreſent the Father, and then only 
wil. when the Controverſy is toucking the Succeſſion of his Uncle, (4) 
(c) au 1.2. not of his Great Uncle, or others of any degree higher or farther 
. off. (e) But when the Children of Brothers deceaſed do concur 
Conil. with other Brothers of the deceaſed, then they all ſucceed accord- 
(e) Menoch.1.4. ing to the Stock or Root, and they draw no more than their Fa- 
Praſ95.nu.8: ther ſhould have done if he had been then alive. (F) And by the 
(f) —.— 18. ſaid Law of Repreſentation it comes to paſs, That Brothers Chil- 
8 dren who are in a third Degree, are by way of Fiction ſuppoſed 
ib.& Pet. Greg. to be in the ſecond Degree, and fo are preferred before the Uncles 
eg gree 

. ii. au/. of the deceaſed, who are in the ſamethird Degree. (g) 
1. In the Tranſverſal or Collateral Line this is a ual 
Rule, That they are firſt to be admitted who are of the whole 
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Blood of the deceaſed. As thus: A. having B. a Son, and C. a (Lidl. l l.. . 
Daughter by one Wife, and D. a Son by another Wife, dies; B. & Pritt. l.. 
ſucceeds him, and dies Ifluleſs: In this Caſe, C. the Daughter to — 
A. and Siſter to B. by the whole · Blood ſucceeds him, and not D. tem. & $. jus 
the Brother by the half · Blood. (5) In like manner E. having P. a etiam. & 
Brother and two Sons, wviz.G. by one Wife, and H. by another quandoque. 
Wife dies: G. ſucceeds him, and dies Ifluleſs : in this Caſe F. LAS ibid. 
Uncle to G. (who is of the whole · Blood ſucceeds him, and not H. — I . 
Brother to G. by the half-Blood. (i But if F. alſo die Iflulefs, fol. (o b & 2 
then H. ſucceeds him, becauſe he is allied to him both ways, as 4 b. & 42 a. 
well by the Grand-father, as by the Grand-mother. (&) And (K) Lirtl. ibid. 
therefore, unleſs F. be Brother to E. as well on the Mothers ſide, 1 | 
as on the Fathers ſide, the Succeſſion will be otherwiſe. And in 4% 41 oy” 
caſe Lands be deviſed to one and his Heirs, if he happen to die Baily, and - 
without Heir, they ſhall go to his next Brother. (1) thers, 

3. Suppole a man dies, leaving behind him neither Children, 
Parents, Brothers, nor Siſters,nor their Children, but only Brothers 
Grand-children, Uncles, and other Collageral Kindred : In this 
Caſe we muſt follow the Rule of Law, the nigher in degree ſhall 
have the precedency in right; and if there be divers in the ſame 
degree, they are all equally Admiſſable according to number, not 
Root or Stock, and that without diſtinction of Sex, conſideration 
being had only of the Kindred it ſelf. ([) Again, ſuppoſe there G) Gal g. Sue. 
were three Brothers, whereof two of the whole-Blood, and one ceſſio ab inteſt. 
of che half-Blood : If theſe two of the whole-Blood die, each of 13? 
them leaving a Child behind him, whereof one afterwards dies 
alſo, and Ifſuleſs : In this Caſe the ſurviving Uncle is preferred be- 
fore the other Son by the Brother, albeit that Brother was of the 
whole-Blood to the Father of the deceaſed. (n) So alſo the Uncle ( Rauchin. 
of a deceaſed is preferrable before his Brothers Grand-children, al- wrt ny 
beit the ſaid Grand- children proceeded of a Father who was of Ilex. 22 
the whole - Blood to the deceaſed, and the ſurviving Uncle but of fl. 116. 
the half Blood. (») For in the Collateral Line the being of the (n) Boerii De- 
whole or halt. Blood is not conſiderable beyond Brothers Children; ei- 302. 
for then the nearneſs of degree, not Whether whole or half Blood 
is conſiderable: So that although a Brothers Son of the whole- 
Blood ſhall excuſe a Brother of the half. Blood, yet even the Chil - 
dren of Brothers and Siſters of the half. Blood, ſhall exclude re- 
meter Kindred of the whole Blood in the Collateral Line. (e) (o) Authen poſt. 
The reaſon in Law is, becauſe (as aforeſaid) in a Tranſverſal or Fatres.de Legic... 
Collateral Line, the nigher degree, though but of the half. Blood, 2 
ſhall be preferr'd before a more remote degree of the whole · Blood; 
which yet doth not hold in a right Line, whether Deſcendent or 
Aſcendent. And if a man die, leaving neither Children, Parents, 
Brot hers, Siſters, nor their Children behind him: In this caſe, the 
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Uncles and Aunts concur in the Succeſſion, and exclude all other 
collateral Kindred, becauſe there are none others in the third de- 
gree, as they. Aſter theſe, then do ſucceed the great Uncle and 
the Brothers Grand · children, to whom the deceaſed was a 
Uncle, all in a parity, becauſe they are in the fourth degree. And 
here note, that Nephews and Nieces ſucceed together with their 
Uncles and Aunts in the Goods of their Grand-father and Grand- 
mother, yet only for ſuch a proportion, and for ſo much as ſhould 
have come to their Parent, if he or ſhe had been alive; for it is 
in a conjoyn'd, not in a diſtinct ſenſe, that a Fav Repreſentations 
is here in force. 

4 It is a Queſtion how far, and to what degree collateral Kin- 
dred may ſucceed each other. The Civil Law puts a difference in 
this Caſe between collateral Kindred by the Male Line, and col- 
lateral Kindred by the Female. It is ſaid, that Kindred by the 
Fathers ſide may, even in collaterals, ſucceed even to the tenth de- 


cp) F. vit.laft. incluſrve, and by the Mothers {ide to the ſixth degree. (p) 
de Succell.Cog- For the Kindred by the Mothers (ide is not extended fo far as — 


nat. 


of the Fathers ſide, becauſe, that by the Mothers ſide is only be- 


holden to, and holpen by the Præter, or the Prætorian Law ; but 
that of the Fathers ſide hath alſo the Civil Law to confirm it. But 
this difference or diſtinction being of no uſe or practice with us, 
let us not miſtake upon this ground, and thereby without cauſe, 
occaſion our Theory to beget an Error in Practice. For in very 


' deed, this difference or diſtinction is now removed by the Civil 


Law it ſelf; for whereas the old Law of the Digeſts and Codes did 
diſtinguiſh between Kindred by the Father, and Kindred by the 
Mother, now by a later Law of the Novels, this difference or 
diſtinction is aboliſhed. : 

5. Laſtly, if the deceaſed left no Children, but Kindred by the 
Aſcendent and Collateral Line: Then for a yet clearer diſcovery 
of the right of Succeſſion, diſtinguiſh thus ; viz. Either he hath 
only Brothers of the whole-Blood, or only ſuch Brothers Chil- 
dren ; or he hath Brothers by the half-Blood, or ſuch Brothers 
Children: In the firſt caſe, the Brothers only ſucceed ; in the ſe- 
cond caſe, only the Brothers Children; in the third caſe, the half- 
Brothers and ſuch Brothers Children ſucceed equally according to 
their Stock or Root, not according to the number of their per- 


(q) L-Pretor.ff. ſons. (q) Likewiſe if one die, leaving one Brother and three 


dc Col. 60. 


Children of another Brother deceaſed of the whole-Blood, the 
Brother alone ſhall have (as formerly declared) as much as the 
ſaid three Children; and theſe do ſucceed excluſively to all other 
collateral Kindred. Alſo Brothers of the half Blood do exclude 
other collaterals Aſcendent, as Uncles, Aunts, whether by the 
Father or the Mothers fide , and that without diſtinction — 
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Sex. (r) But put caſe a man dies without Children or Parents, (r) Auth. de 

leaving one Brother by the Fathers ſide only, another Brother by N. ab inteſt. 

the Mothers ſide only : For inſtance, A man having had two . 

Wives, and a Son by each, dies; and the ſecond Wife takes ano- rea. Auch. ceC. 

ther Husband, having a Son by him; then if the Son by the ſecond ſante. & Auth. 

Wife of the firſt Husband dies, he leaves a Brother of the half- Tres tracres, 

Blood by the Father, and a Brother of the half-Blood by the Mo- 

ther: In this Caſe, the Civil Law ſays, that the Br by the 

Fathers {ide ſhall ſucceed in the that came by the Father, 

and he by the Mothers fide in the Goods which came by the Mo- 

ther, (s) and both of them equally as to all Goods otherwiſe ac- (e) Cod de Leg. 

Cn equally, being equal E Degror and equal in Bonk, to . 
equally, bei in ual in be. Par. in fin. 
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of Legacies and Devifer 


CHAP. I 
Of Legacies and Deviſes it general. 


Whats 
© how I up. r fl, making of « god Deviſ 


VVhether is more conſiderable as to Legacies, the time 
- making the Teſtament, or of the Tbs beark 7 


+ DT on UE Deviſes are properly Recover- 


acy, called a Deviſe at the Clio Tab; Co (a) Terms of 
x or things given we Lav, ver. Devil. 
either by a Teſtator in his Teſtament (wherein 


\ an Executor is appointed) to be paid 
formed ee or by 1 — 
be pai o prrmed n 
eh to or performed y an Adminiſtrator. (e 2 
2 appropriated to a Gift of Lands; the tem. Inſt. de 
word e Gl of e choogh both are uſed pro. Covi Ee L 
: For a Deviſe is ſaid to be, where à man in his Teſta- — 
ment ieh h. Gere, Goode is Lands another af- 
ter his deceaſe. (d) it is formerly ſaid, AIRS Lagucy (a) Terms of 
is a particular given by Laſt-Will and Teſtament : if Law, abi ſop, 
a man diſpoſe or transfer his — Right or Eſtate upon another, 
that, according to the Civil Law, is called Hareditav, and he 
to whom it is fo tranferr'd is termed Heres; but at Common 
Law he is the Heir to whom all a mans Lands and Heredira- 


r 
* 


ments do deſcend by right of Blood : And by the ſame Law the 
word [[Dewiſe] from the French Deviſer, is properly attributed to 
him that bequeaths his Goods by his Laſt-Will or Teſtament in 
writing : reaſon being, for that — — that now ap- 
| pertain only to the are by this act diſtributect am divi- 
(e)Gove Inter. ded into many perts( the Civil Executors or Admini -· 
verb. Deviſe. ſtrators in performance of the deceaſed's Will, ſhall pay his Le- 
gacy's or Bequeſts within one year next after his deceaſe ; And in 
caſe they be once ſued for the ſame, they ſhall forthwith pay that 
which is due upon the Will (deduRing only a fourth part, which 
(1) Auch tt. 1. is due unto the Heir by the Law Faleidia ;) or elſe to loſe ſuch. 
Novcl.1. Col.. Legacies as themſelves have in the Will. (1) | 
. 2. To the giving of Legacies, or to the making of a good and 
ſufficient Deviſe, there are ſeveral things required. The perſon 
of the Deviſor muſt be legally qualified to deviſe; the thing de- 
viſed muſt be ſuch as is legally deviſably: The Deviſor at the 
time of making the Deviſe, muſt have Animum Teſtandi; that 
the Deviſee or Legatary be in his perſon ſuch as is capable of te- 
king by way of Deyiſe ; that there be no co-aftion on the Teſta - 
ror, but that his Will be free and independent, without fear, 
force or flattery, or other ſiniſter Contrivances; that the Deviſe 
be made in that due manner and form as it ought to be; that the 
thing deviſed, be deviſed: upon none other than (if any) lawful 
Terms and Conditions; that the Words of the Deviſee be ſuch as 
do clearly declare the mind and intention of the Deviſor; that 
(f) Perk. Set. Probate be made of the Teſtament, after the Deviſors death: (f) 
496. And in caſe ir be of Land, then that the Deviſor be ſolely ſeiſed 
thereof in a Fee ſimple Eſtate, and not joyntly with another, and 
that the Teſtament, wherein ſuch Deviſe of Land is, be made in 
writing. 
3: To find out the Teſtators mind and meaning, which is the 
the very Index of he Ee pg weath hy time of making thereof - 
„regularly more conſiderable in point o acies, than the time o 
—_ — wm he Teſtators death, becauſe * —— of Law is, That 
Probat. his mind is not altered, (g) unleſs it may otherwiſe appear by ſuf-· 
(h)L fiiraJega- ficient Evidence. Therefore the Teſtators words are ſpecially. to 
* * be e N = time wg 8 was _, 6 and 
8 more eſpecially if the Teſtators words be general words. (i) So 
Lets. chat if * 74 bequeath to his Son, x gs a Student, all his 
(k) Bald. Conf. Books, and after buy other Books, thoſe @her paſs not by that 
, 284 nu.t vob. Legacy. (&) Or if he bequeath 10 l. to his Pariſh-Church,, and 
(Rom in Auth. after remove his Habitation into another Pariſh, where he dies, 


_ — 4 the 10 J. is due to the Parifh wherein he lived at the time of ma- 
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* palcs1. csg. King his Teſtament, and not to the Pariſh wherein he died. (I) Let 


natis. if the Teſtator bequeath any thing to hi Kindred (in ſuch gene- 
| | r 


f 


4 * — 


— — 
Part III. Of Legacies and De viſes. 2713 

ral words ) the | Kindred which were at the time when the Te- 
ſtament was made, \ are not ſo included, as to exclude ſuch as were 

his Kindred at the time of his death. (w) Alſo it a Teſtator be- (n) Dia. l. © 

queath his Moveables, ſuch only are underſtood er e cognatis. 

as were the Teſtators when he made his Teſtament. (v) Likewiſe (n) Did. l. f ira 

if che Teſtator bequeath Releaſes to all his Debtors, there are no De aur. & urg; 

n in that than were his Debtors when — argang a 

he made his Teſtament. (o) Or if he give to a certain Hoſpital all (c Aurel $. 

his moneys in the Bank, or in Bankers hands, after his Debrs de Liber. Leg - 

paid, there be at that time 1000 l. in their hands over and & Fulg.in Coal. - 

above his Debts, and he lives ſo long, that at his death there is 37- 

30001. in their hands above his Debts: Ia this Caſe, there is 

only 1000 l. due by that Legacy to the Hoſpital, becauſe the 

Legacy is $0 be computed according to what he bad in their hand 

at the time of making his Will, and not according to what he | 

had at the time of his deceaſe. (p) If the Teſtator bequeath any (p) Paul. Caftr: 

thing to God, it is to be paid to the Church of that Pariſh where- in l. cum ſtipu- 

of the Teſtator was an Inhabitant when he made his Will : — 

the Biſhop is to ſee ſuch Legacies performed, as are bequeathed in l. fů quis 

for the Redemption of Captives, or other pious Uſes : And lud nu. 10. qd. 

fore if one deviſe by his Laſt- Will a Chappel or Hoſpital to be quiſq; jur. 

built, the Biſhop is to compel r the ſame 

within Five years, not next after the making of the Teſtament, 

but the time of the Teſtator®s death: And if the Teſtator nomi- 

nate any Governor, or Poor thereto, they are to be admitted, un- 

leſs the Biſhop ſhall find them unfit for the ſame. (2) Alſo if he (2) Aut Col g. 

all his Moveables, having at that time Fruits of the 

Eearth not ſeparated from the Soyl, which yet afterwards and be- 

fore his death are ſeparated : In ſuch Caſe, ſuch Moveables paſs 

nag by _——_— becauſe they were not Moveables at the time (q) Aleiat Conſ. 
making the Teſtament : (q) But this is not uncontrovertable ; 5. 19. 
for in this point there are ſome of the Learned of another Opi- (cr) Pavl.Caftr, 
nion. (r) Or if a man bequeath ſo many pieces of ſuch a certain ConC.1 32.1id 1. 
Coyn, which afterwards doth riſe or fall in its value; the Legacy & Dec. Coul. 
in that caſe ſhall be eſtimated, as the ſaid Coyn was in value at 7 Olar, Sat 
the time when the Teſtament was made, not at more or leſs. (s) 2 l. uxcrem 
Alſo if a Houſe, with all things therein be bequeathed, ſuch things $. Teſtam. & 
as the Teſtator afterwards brings into that Houſe, are not within Bald de Leg.z. 
that Legacy. (t) And here obſerve,that what has been ſaid as to the m. medko in 
time of making the Teſtament, holds true likewiſe, and ſo is to Er. 3: & 
be , as to the time of making a Codicil ; the words (if Bened. cap, 


= 


whereof are chiefly to be referr'd to the time of the making there- Conſ fn f 
of: Inſomuch, that in caſe by way of Codicil a man bequeath all Cor. Coal: 1 
his wearing Apparel to his Wife, and after ſome tract of time makes — . 
and dic no gre Apparel dh puſs by thasCodicl Cup Pane 
n poling 


a Will 


E __y % 4 N " 
q * 7 3 N 
I . 4 
* 


— 
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(w) Bart in of the Teſtator ſpeak of the time palt of preſent  (w.). Not when | 
buayerbla Fri: he ſpeaks of the e to come by words of the Furure Tenle; (x) 
(x) | liam a Nor when he ſpeaks by ſuch words of che preſent Tenſe as can- 
A ug. not take effect but for the Future. (7) 2 the Legacy is 


(3 L. peculium be made the Teſtament. (2). 80 likewiſe, if the Teſtor wil. 
ja prin.de leg-2: eth that ſuch a one ſhall diſpoſe of che Profits of bis Eftate, it ſhall 
&.1. grege. de be underſtood of och Profits thereof as were at the time of his 
lege 1 death; becauſe the word { Profits] is univerſal, and therefore not 

to be reſtrained only only to the time of the making of the Le- 
(a)Alciar:Confs ſtament. (a) Or if he bequeath his money in the Bank, the profits 
173. nu.4.1-9. thereof at the time of his death ſball paſs by this Legacy,(b)which 
(b) haf in l. cum (if you oblerve ir) differs from that Caſe of money in the Bank 
Ripalamar ae \ fefaid 3 alſo if the th bequeathed be ſuch as is in ordinary 
oblig. uſe, and by uſing is con Amed, and another of like kind had in- 
(e) Bart. in l. 6 ſtead thereof, that other ſhall paſs by this Legacy 3 for in ſuch 
ira. nu. 8B. de caſe, not the time of making the Teſtament, but the time of the 
nur. & arg Teſtators Jeath ſhall be conſidered. (e) Nor is the time of the 
FT hog vg Teſtaments making ſo conſiderable, when the. Legacy is Condi- 
Legat. tional, for then the performance of the Condition will fall under 
(4) L. mea res, Qhiefelt Conſideration. (d) Allo the time of the Teſlators death, 
r- gui. when it moſt tends to the upholding of the Teſtament, is more 

101. c 


vlacet.nn.2.05 Preſents. YeLin that de Wäl of the Teſtator holds free and good 
Lid. & poſt» even to his laſt Breath: They ſhall alſo refer to the future in the 
(% L. 5. a fin. things chat depend on che meer Will of che Teſtator. (f ) And if 
dee e um he bequenth indefinite bis Corn, it ſhall be underſtood all ſuch as 
ge Verb-ign. be hath at che time of his death. (g) Obſerve finally, Thar if the 
10.4. Teſtators words in a Bequeſt be whether they refer to 
co) Bartin1.6- che time paſt, or tv the time. e Comes they ſhall be underſtood to 
Gn elate unto the time that is to come. 0 | ANT. 
r 1s, Of es Deviſe is made of Goods) if the Euch vy de 
() Terms of, nor deliver the Ane to the Deviſee, be bach no remedy by the 
viſe & of, Common Law; (4) but muſt have recourſe againſt him by wa) of 
Exec. ap.19. Citation Our of the Eccleſiaſtical Court to appear before the Or- 
in pin. diary: to bew cauſe why he performeth not the Teftator's Mn 
r 


rn * —— 
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for che Device may nor take the Legacy and ferve himlel, but it er 

muſt be delivered ro himby the Executor.(#)80 chat the Legatary M Ibig. 

hath no remedy by the Common Law for any Legacy of Goods 20 

to 2 (as the Law ſays) io.cab when foe 
(as the Teſtator's Rar. Signet, or the like) is 

| — Or if the Teſtator willeth that his Executor ſhall () Bro. tit. 

ſell his Land, and ay fuch and ſuch Legacies out of the proceed gie 

of the Sale t ; in ſuch caſe, the Legataries may fue at te 

Common Law. for the ſame. therefore if one deviſe, That 

his Executors ſhall ſell his Lands, and with the mbney of | 

the ſale thereof, ſhall pay ſuch and ſuch Legacies or ſums of mo- 

ney, in particular to ſachand ſuch perſons by name : This is not 

(ns fone a ſuch « . e be com- 

menced in the Eocleſiaſtical But for this (ſay they) every 

one that lays claim to a part therein, may take his Action of Ac- 

compt for it, after the ſale thereof, againſt the — (1) Bultr, x; 


Ar is contrdifed by others who affirm, of Equ t 193. 
that they may not have for this an Action of Accompt ee 


Executors at the Common Law. (2) ik! eee, 2 
Tee oe Cafe hey e ee deter 9) eit 
in es recoverable in 8 . 

And it is aſſerted, That if one deviſe hi Leaie-lands to 8 U en 
except 100“. to be paid our of it for Portions to — 
* hy gy Ar to them; and if his Son be Executor, 

28 (4) b 16 
or ay: 4 deviſe his C4) Bulr, 
Bon the” ecutor for his life, rn Ca) r. 

for the reſidue of the Term, and the Executor entreth, | 


2 bei nche ee 
be bequeathed to be 


Court for the fame ay though Legacies are fied for Cr 

: a 0 ror to be R — 

in that Court only, yet the Ordinary cannot ta ake C nizance of <= - a” 
Free · hold deviſed. 3 r ir is ſaid; That * nog 


the Legacy and iſt be (0) Per Perk. Sect. 


376.57 & Dr. 
or any Rents, 


da 


276 e Legacies and Deviſes., Part III. 
rere. Years: For in theſe Caſes, the Deviſce may enter into, and take 
en be thing devidba without the Executors leave for ſo doing. (y) 


- 


—_ 


— 


2 


1 


A IL. 
Of Deviſors, and Deviſees, or Legataries: 


1. Vb R atary. 
2. VVhat Perſons are incapable of being La, 
3. VVhether an Infant in the VVomb may be a Legatary ; or a 
Feme Covert to ber own Hun band 


4 VV heather Baſtard: may be Legataries. 

. 1. D Egularly every one that is qualified to make a Teſtament, 
r R may malte a Deviſe of the ſame thing whereof he may 
rerea, Iaſt. quib. make ſuch Teſtament ; and whoſoever is diſabled to the one, is 
non eſt permiſ. diſabled to the other alſo. And therefore Infants under the age 
fac · Teſt. fi frat. of 21 years may not be Dviſors of Land, nor of Goods under the 
CE 14, as to the Male, or under the age of 12 years as to the 
C qui teſta fe Female. (a) Nor may « Woman under Covert Baron deviſe her 
- poſl,&1, uſt. C. Lands to her own Husband, or to other with or without his con- 
de) Tefta.Mil.& ſent. (þ) Nor may any Eccleſiaſtical Perſon or Member of a 
Perk.cit. Deviſe. Body Corporate deviſe the Lands or Goods which they have in 
Ven ds Lit light of the Church or e (e) So that every Deviſor 
„bel Bro, Bught to be a perſon qualified to deviſe, and that both in reſpect 
Deviſe * 2. - of his perſon, and the thing deviſed ; he muſt alſo have at the 
e) Perk. Sed. ſame time Auimum Tebands and the thing: deviſed muſt be ſuch 
496. * as is de viſable. And as to the Deviſee — all ſuch by 
— lfm l. 1. the Civil Law as are uncapable of Inheritances and Goods, are 
(e) f.de Hares· excluded from being Legataries or Deviſeet, and indeed from being 


or Deviſee : Andd as to 
je any others, no Deviſe may be :(d) Yet with this diffe- 
70 6. % done. Fence, that the Executor muſt be a perſon capable, both when 

Cmort. l. in the Teſtament is made, and when the Teſtator dies: (e) But it is 
mort. & de. - ſufficient for the Legatary that he be capable at the Teſtators 
py 4"; death. () For where the Devilee of Land, or _ 


en Vc 1, o the Executor of a Will, ſhall to die before the Deviſor 
8 ;ncelligitur or Teſtator, in that Caſe, both the Deviſe and Will are void; in- 
F. quando, ſomuch, that neither the Heir of the one, nor Executor of the 
(1 Flos 365. other, can lay any claim to the thing deviſed or bequeathed. (1) - on 


d 


Py „ „ W 


wo 4 
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Legacy may be given to ons to a Grant' may 

made, fave in ſome few Caſes : And the Deviſe ought to be 

and ſufficient in Law at the time of the Teſtators death 3 

fore if a Man deviſe Lands to an Hoſpital, or the like, when there 

is none ſuch at the Teſtators death, though afterwards made or - 

erected, ſuch Deviſe is null and void: The reaſon is, becauſe 


Deviſes at Common Law are Purchaſes, and he that taketh Lands En. v, K 


by Purchaſe; muſt be capable to rake the ſame when it falleth to 9 H.6.24, K 4 


him by the Purchaſe. (g) Thus by the Common Law the De El. 119. Pl 18. 

viſce ought to be capable at the time of the death of the Deviſor ; P7* 13 Els 

which holds alſo true by the Civil Law: Hence it is, chat though & 3. fl 2g. 
a Man may not grant nor give Lands to his Wife during the Co- & 3. £4.6. per 
verture, becauſe they both are but one perſon in Law, yet b 

Cuſtom heretofore he might, and by Statute now he may Jevite 
bis Lands to his Wife to have in Fee · ſimple, or otherwiſe, becauſe 


Bil. 
(h)Lit.Lz.c.1 o. 
Se. B. 47. Aſſiſ. 


ſuch Deviſe taketh not effect till the death of the Deviſor, and Pl. 60.24 H.. 


Bro. Deviſe 
then they are not one perſon. (hb) So then, regularly, whoſoever (i) Perk. 1 
may be a Grantee, may alſo be a Deviſee, Or Legatee. (i) 50 110. 0 


' 2. For which reaſon a Commonalty not Incorporate by the 
King's Charter to purchaſe Lands, is incapable 3 therefore if a a 
man deviſe Lands deviſable in Fee to A, for life upon-a certain 
Condition, the Remainder to certain men of a Fraternity, upon 
the fame Condition, not Incorporate by the _— Charter, and 
enabled to purchaſe; this Remainder is void. (4) Therefore a (0 Perk. 51. 


Legacy given to an unlawful College, is void; for by that is Sed. 510. . 


meant all Companies, Societies, Fraternities, and other Aſſemblies — * - 
not ſo conſtituteq by the Prince, and therefore incapable of being 
Legararies. . But generally a Deviſe may be good to any perſon 

or perſons not ſpecially rendred incapable by Law; for by the 

Civil and Eccleſiaſtical Law, 33 is void if it be given to 

an Heretick, Apoſtate, Traytor, Felon, perſons Ex communicate, 
Out: lawed perſons, Baſtard, unlawful College as aforeſaid, Libel- 

ler, Sodomite, manifeſt and notorious Ufurer, except in ſome - 
ſpecial Caſes. And yet it ſcerns, that a Deviſe of Lands to any 


ſuch perſons is good within the Statute of Wills. () Likewiſe an (1) Dyer. 30% 
uncertain perſon can be no competent Legatary, no more than he 1% % 0 Rcuria. 


is of being an Executor, inſomuch that if a Wan bequeath any Wed. 3 Jac. | 

thing to a perſon by a certain name, without other deſcription of | 

his perſon, and there be more than one of the ſame name known 

to the Teſtator : In this Caſe, neither of them ſhall be Legatary (m) $.incertis 
by reaſon of the uncertainty. (u) Hence it is, that Deviſes made int. de Legat. 


in theſe words; viz. To his beſt Friend, or to his beſt Friends, Jo. An. Cem. k 


are void Deviſes. (a) Or to his Son A. B. when he hath two ter 1. . 


Sons of the ſame name, unleſs you can, help it by an Averment, 288 
whi 


x 


* 
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yer. deviſed to a mans Iſſue, or where after a Deviſe of Lands to a 
(3) Styles 250. Wiſe, and after her death to the Heirs males of any of his Sons, 


(0) L. cum qu ꝗeyiſe Lands to his Son william , having two Sons of that 
hn &DD. ib. name, this Deviſe is not totally void by Ss 
(p)L.cum-quid. an Averment may make it certain and good (4) But perſons 
bid. Alternatively or DisjunRively are not ſo uncertain, but 
(q)Rip.m 2 may be admitted as Legataries: ; 
— Ueath 10 J. to A. or B. or to ſuch or ſuch a perſon, both of 
paris them ſhall have the Legacy ually betwixt them. (o) Becauſe 
uu. 34 hs A 
C—_— this word * Ord is y the * of — 5 hes: tr 
ul.clar. And,] (p) w it is ſo placed between two either as 
Ar | Li of Executors, or to the making 3 
Gerl: 11.4 u dn be well proved, tharthe Teſtator did bear more ff. 
81. ur H. cum fection to the one than to the other: (q) Or that he gave Autho- 
quidam f. de rity to ſome other perſon uae. ep Ele&ion which of the two 
Reb. dub. ſhould be the Legatary: (r) Or when one of the perſons is inca- 
gy e pable of being a Legatary for any of the Reaſons aforeſaid. And 
Lenne K che Deviſor doth bequeath to his Brother or his Children ſuch 
eo qui fibi & a thing, ſaying, LI give to my Brother or his Children ] in this 
hered, ſuis lib. Caſe upon the preſumption of Affection, the Brother ſhall enjoy 
feud. Jul. clar- the Legacy during his life, and after him the Children ſhall be the 
rod Legataries: (s) But if it be deviſed to him and bis Children, 
do. 1.103 _ then are both the Parent and his Children equal and Joynt-Lega- 
Perk.$.508, taries. (T) And Whereas it is formerly hinted, That an Hererick 
(v)L.non opor- may not be a Legatary or Diviſee, underſtand it of an He- 
«tick that is ſuch at the time of the Deviſor's death ; for it doth 
not prejudice the Legatary chat he was an Heretick at the time 
Gral Thef com. Of the making of the Teſtament, ſo as he be not one at the Te- 


Op S int q. 28. ſtator's death. („% Add unto this Anabaptiſts; for the Law Civil 


Arr. party Out lawed were beyond the Seas at the time of the Out- 
legt. Wurf * pronounced: (y) Or unleſs there were ſome defect on 
( 31 Flax e.. omiſſion of three Proclamations: in ſuch Caſes by the Statute re- 
(a) Co. Rep. U 3. quired: (x) Or unleſs his pardon be obtained, wherein the words 
| 8 of the Pardon ought diligently to be conſidered ; (a) for by * 
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* ; | . Phil. France 
of the Our-lawry the Legacy is forfeited and confiſcated. Likewiſe e 


as unadmiſfable by the Ordinary to commence any Suit for r 


ö | du eld. 
3. If one deviſe to an Infant in his Mothers Womb, it is a 144. quod fan- 
good Deviſe; otherwiſe it is by Feoffment, Grant, or Gift: For qe _ | 
in thoſe Caſes, there ought to be one of ability to take preſently, © © 
or other wiſe it is void. (c) Nor is it void by reaſon of uncertgin- (e) Terms of 
ty; for albeit the unborn are uncertain, it being not known whe- Las. verb. He- 
ther or what manner the birth may be, yet it is not altogether un- 

certain, becauſe the event will reduce it to a certainty : For which 

reaſon ſuch perſons uncertain initially, but certain eventually, 

may be appointed Executors.(1,) And if one deviſe his Land to (1) L. uter ex 
his Daughter and Heir apparent in Fee · ſimple, and the Wife of 2 
the Deviſor be privily with Child of a Son, which is born after 5 ſi qua ita. De 
his death, then is the Deviſe become good, for that now ſhe is bon. poſl. & l. 
not Heir to her Father. (4) Yet per Coke & Dod. if a man deviſe quidam relega- - 
Land to an Infant in his Mothers Womb, and he be not born in tus. De Reb. 
the life-rime of the Deviſor, itis a void Deviſe. (2) Alſo a Feme Pin. Comer 


. Var. Reſol.tom, 
Covert may be a co t Deviſee or to her own blus- 50 1. yerl. 


band, as to ſuch Lands, Goods or Chattels which he ſhall deviſe ſeptima,&c. 

to her. (e) * | * 85 A. ys, 
4. Whereas Ba w Baſtards in ſimple Fornicati e 25. 

in Adultery, or in Inceſt, are without Gitinchen incapable by (2)Mich. 1 2 Jac. 


the Civil Law of being Legataries, (/) yet underſtand this only, —— 


where they are made Executors or Legataries to their own natu- Hill. 7 Jac. rot. 
ral Parents, for to any others they may be Executors or ta- 679. Rol. Rep. 
ries. (g) Alſo by the Eccleſiaſtical Laws they tte capable of be- (c)Mich.t9}ace 
ing Legataries even to their Adulterous or Inceſtuous Parents, fo wy 3 
far as is needful or neceſſary for their convenient ſuſtention, or for (f 


f) Covar. de 
their competent alimentation and relief. (b) Therefore have the 8 — 


Laws and Statutes of this Realm provided for the ſame purpoſe;(;) SS. 8.18.16. 
which do alſo permit every man, ren by Deed — in vo 15 > eh | 
life-time, (i) as by his Laſt Will and Teſtament to be executed 5 lee A. 
after his death, (I) to give or deviſe to any of their Baſtards with- 


out diſtinction, all their Lands, Tenements and Hereditaments — pr 


without reſtraint. And by the Civil Law the lawful Children of & PP: bid. 
Baſtards may be Legataries to the Adulterous Grand · father, wo (s) _ as 
but not ty the Inceſtuous Grand-father. (o) In like . ; 


manner by 2 efhc, ſui. 
. fin. Clar. 
$Teft.q.z1. n.4. ( C. cum haberet de eo. qui dun in ux. q. pol dult legatis ff. de 
- : . * per A .&L f. 
aliment. & Decio Neap. 164. n. a. (i) 18 Elz cap z. (k) Perk.ci 
n ( 1 cap. 3, (x) Perk. tit. Grant. f. 1 1.8 Brat. 1.2.c.7. 


(m) ju in l. i his quib. ut ind! 4 
ett © de let r. © daredings © his quid. ut indign. f. (a) Balak us » 
the 
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the Common Law, Baſtards 4 able Executor as any 
(3) cas. 65. other; (3) but it is otherwiſe of ds begotten in Inceſt: (4) 
Yelv.56.9,10 And whoever is for that or any other cauſe of | diſability inca- 
3 cas ade Pable of an Executorſhip at the time of the Teſtators death, is 
ee 3. (as to that Teſtator) incapable for ever; Underſtand it of an ab- 
| Golute incapacity at the time whenthe Office of Executorſhip thould 

be aſſum d. wo 12 ä 
(Much. Eds. (o) If a man poſſeſſed of Goods, deviſes the ſame to his Son, 
Anderſ. Rep. when he ſhall atrain to the age of 21 years, and incaſe the Son 
Caf. 32. die before that age, then one of his Daughters to have the ſaid» 
Goods, and the Son die before the ſaid age. The Queſtion is, 
Whether the u e ſhall have the Goods immediately upon 
and after the Sons death? or, Whether ſhe ſhall tay till the time 
when the Son ſhould have been of that age, in caſe he had fo long 
| lived ? The Opinion of all the Juſtices was, That ſhe ſhall have 

the Goods immediately the Sons death. 
(p) Hill.g£4.6, (A man had Iſſue a Baſtard, and after inter-marries with the ſame 
Mo.Rep.n.39, Woman by whom he had that Baſtard, and hath Iſſue two Sons 
by her, and then deviſed all his Goods to his Children. It is by 
every one ſuppoſed, That the Baſtard ſhall have nothing, for that 
he, is nullius Filius. In that Caſe it is clear, that a Baſtard ſhall 
not take by a Grant. But Q. as to a Deviſe. And if the Mo- 
ther of the Baſtard make ſuch a Deviſe; it is clear, That the Ba- 


ſtard ſhall rake thereby, becauſe he is certainly known to be the 
Child of his Mother. 7 5 
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Of Legacies 


ne) 
— 


'd or implied, 
cies are not 
ator in the Bequeſt, 
3. That words carrying 
. and null the Legacy; 4 

4 Whether 4 


* Defir 


meaning of bequeathing 


words, fo long 
hold a Conformity with his words, nor is 
part of his Laft-Will and Teſtament. For 
dey ae ignificant enough k ſ 

rent, ſo as t ihcant enough to make a diſcoy 

y other part of his Will, . 
2. A Teſtator in making a Bequeſt, may poſſibly ſpeak ſuch 
words as may be very impertinent, yea, and in themſelves altoge- 
ther untrue, and yet the Legacy not deſtroyed : As thus; wiz, If 
I give and bequeath my Field * to A. B. beyond, . 

0 


thereof, without 


| CHAP. TIE. 
Of Words and Expreſſions ſufficient for Legacies 


words, whereby the Teftators mind or meaning us en- 


are [uffici Legacies. 
dn a tient) fed by the 


e Demonſtration, ſhall not vitiate 
be bequeathed only by the Te 
a may ue at the Teſt «tors 
Signs, * 2. Neds, when 
5. Whether a Legacy ſhall paſs by wor 
6 2 AA ve the Teſt ators meaning expreſiꝰd by Verd. 
of Legacies the Te | p 
15 — 4 be heeded, than when implied by Deeds. 
7. The Teſfaters words by 


may 
| Legacy greater caſually, than be 


gut 


articulately. 
Implieggory a 


expreſs 


Deviſes. __ 


may 
74 


1. Tr a man in his Laſt- Will and Teſtament ſays, I do give, 

bequeath, deviſe, order or 
delivered; or, My Will, Pleaſure or 
or receive, or keep, or retain; or, I 
ſuch a thing to ſuch a one 3 or, Let ſuch a perſan have ſuch a 
thing ; or any other words whereby 


to be paid, given or 
is, That he 
or aſſi 


have 
or leave 


the Teſtators mind or 


expreſſed, or ſufficĩently implied, ſhall 
enough whereby the Legacy ſhall paſs, provided no 
gal Obſtacle ſtand in the way; becauſe it is not in Laſt- 
Wills and Teſtaments as in Deeds; 
under a ſtricter Examination than the intention, or the mind: 
but in Wills and Teſtaments the Teſtators mind and meaning is 
more valuable, and of more efficacy in Conſtruction than his 
ion of his mind and meani 


oppugned 


in Deeds the words do fall 


by any other 


ſteator is not limited 


in declaring his 


meaning and in- 


2 — 


2 — ph 
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beſides, more than, or over and above the Black Horſe, Which I 
had of him in conſideration of the Ten pounds which he owed 
(a) Surd. Deciſ. me: This Lowg-acre 1 good Deviſe or Legacy to A. B. albeit 
- 285 & Aret. in the Teſtator never had any ſuch Black- Horſe of him, and although 
bk | l. qui ita fl de he never owed him any ſuch Ten pounds; the — is, becauſe 
1 | OE 332 the ſaid words, Above, Beyond, Cc. in this ſenſe, and in this caſe 
j 8 tic. l. g.tit.3 n. are incluſive, and are ſo to be underſtood 2 (a) So 
=_ | 32.8 Menoc. de that words meerly impertinent or ſuperfluous, ſhall not prejudice 
| Przſumplib.4- the Legacy, unleſs there be other Circumſtances therewith, that 


5 of” Em ſ. 14e & rr PT ASIC: TAL . oy 6 
RET ome at 
; „ fall Demonſts ation ſhall not vitiate a Lægacy: Inſomuch 
© that if the Teſtator, who hath, bequeathed” nothing to A. B. do 
F ay, That out of the Handy Suns which I have bequeathed 
5 to A. B. I do give Fifty to C. D. If in this Caſe it be queſtioned, 


Wheth@ any thing be due to 4. BY and, What is due to C. B. 

The Anſwer is, That Fifty pounds are due to C. D. although no- 

thing be here bequeathed to A. . becauſe a Legacy ſhall not be 

| vitiated or nulled meerly by a falſe Demonſtration : But to A. B. 

10 | nothing is due; becauſe it was not the Teſtator's mind to bequeath 

=_ ; 5 any thing to him, but rather to leſſen or diminiſh it, if any thing 
| had been given to him: For a Diminution, Ademption, or taking 

from in ſuch caſe hath its operation to evince by ham much the 

(b) L. 14. de leſs, not by how much the more the Legacy is due. (4). But if the 

1 Teltator fay, I'bequeath TooT. to A. B. belide my Field Long-acre. 

In this Cafe Long-acre is preſumed to be bequeathed as well as 

the Hundred pounds. And whereas it is here ſaid, That a falſe De- 

monſt ration doth. not vitiate or make void the Legacy: Under- 

ſtand it thus, that is, if the Demonſtration be altogether and to- 

rally falſ« : But if it be falſe only in part, then the Legacy is 

(e) Rebuff.2d l. void only for that part, and it may hold for another part. (e) To 


Pg 5 this may be added this Caſe, If the Teſtator ſay, I bequeath to A. 5. 
5 vark. A the Hundred pounds which | have in my Cheſt; there is ing 
: () L. ſi Servus due to A. B. and the Legacy is void, if it be not in his Chelt; (4) 


& quiquing; de becauſe he that ſo ſays, doth not bequeath a Hundred 
Leg 1. ſimply, but the Hundred pounds in his Cheſt : And theſe words, 
[ which are in his Cheſt, ] do demonſtrate, that the Teſtators 
meaning way to. bequeath rather by way of certainty, as tothe 
Species or Corp, than as to thEQuantity. | 
4 If the Teſtator ſay, I depute ſuch a thing to A. B. or I afſign 
te) Menoch, de ſuch a thing to C. D. this is a good Bequeſt or Legacy: (e) Let withal 
F rſume. 1. 4. here abſerve, That a Legacy may be given or bequeathed only by 
che _— io Signs, or Becks, or Nods, by the Head, Hands or Eyes. (F) But 
5 Mantic.1.6, this is more clear and leſs dubitable, when a Legacy in ſuch man- 
tit 4, du. ner is left by a Teſtator, who by reaſon of the violence and ſur- 


E 
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prize of ſome Diſeaſe, is deprived of his ſpeah; (g) at leaſt of (8) Con ar cap, 
ſpeaking articulately, though not deprived of his ſpeech totally. (S0 _ 1 
The greateſt doubt is concerning him, who though he can ſpeak % Match d 
articulately, yet doth bequeath by Sigus or Nods; for ſome are Guid Paj.queſt. 
of opinion, That ſuch cannot diſpoſe of a Legacy in that man- 435. 
ner: (i) But this is commonly rejected as the more unſound Opi- (Y Adeiti na- 
nion. (i) Now a Legacy is then underſtood to be left in this caſe, cor. ad Gomez. 
when the Teſtator being asked by ſome one, whether he will leave 1 
2 Hundred or ſuch a thing to himſelf or ſome other, (x) Marth ag 
doth not anſwer to the Queſtion, but by Signs or by Nodding his dict. qurſt. 459. 
Head, ſhewing a pleaſed or diſpleaſed Countenance, or by other Gomez dict. 
motion of — doth plainly diſcover his Will and Pleafure 812. fl.. 
therein, with ſuch clearneſs, that the contrary cannot rationally be ; 
inferred therefrom : For the Law takes a more exact notice of 
the Teſtators meaning, than of his words; and therefore is ſatiſ- l 
fied, if that meaning and intent may be known, though without * 
words. 
5. Suppoſe the Teſtator ſpeak only after this manner; viz. If 
my Son A. B. marry with C. D. let not my Executor give him a 
Hundred pounds; whether from theſe words by the contrary ſenſe 
is the Legacy of a Hundged pounds underſtood to be left to his 
Son A. B. under the contrary Condition; vis. If he do not marry. 
with C. D. This is held in the Affirmative. ( Yer this would not (1) Manticl. 3. 
hold if he ſhould appoint an Executor after this manner, and fay, ut. 17). 
If my Son A. B. marry with C. D. let him not be my Executor, or 
one of my Executors: The reaſon is, becauſe an Executor may - 
not be inſtitured, nor the Office of an Executor inferred only by (m) Mant-dia. 
Conjecturals. (mw) Again, a Legacy taken away under a Condi- tit.) 7. fn. a. 
tion, is not only from thence underſtood to be given under the 
contrary Condition; becauſe a Legacy due only under a Con- 
dition, may not be argued or inferred from a contrary ſenſe by 
force of a bare Ademption, but by force of a Legacy former] 
ſo bequeathed, as may not be underſtood to be taken away thou 
the Condition fails, but only when the Condition takes place 


or effect. (v) 
ies, and ie Teſtators mind 


(a) Manic.ib. 


6. In Caſes doubtful touching 


or meaning as to the ſame, recourfe muſt be had rather to what 
he doth expreſs by words, than what he doth imply by any Acts 
or Deeds, when there appears any diſcrepancy between them. 
Hence fuppoſe a Parent having divers Sons and Daughters, doth 
appoint all his Executors, and to his eldeſt Daughter doth 
deliver all his Keys and his Signet Ring, which he commonly uſed - 
And having delivered theſe to her to keep , doth withal order 
and aſſign, That his ſaid Daughters, Son or Servant T be ir ex- 
preſly either) ſhall have ſuch * Mone ys, or other _ 
0 2 ; 


- # 1 


* 


＋— 
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e 
doth rent ſeem to to ughter what- 
— ſoever is under Lock, ſhut up, or ſealed. The Anſwer is in the 
f. de Legat. a. Negative. (o | | | 
7. Laſtly, The Teſtators words may poſſibly be ſuch, and car- 
ry in them ſuch a ſenſe by dire& Implication, as whereby the Le- 
gacy may caſually become greater than at firſt was apprehenſively 
expreſs d by him. For Explanation whereof, add to the former 
this one memorable Caſe more : Suppoſe a cy be given by 
a Teſtator to the Son of him who is indebted to the Teſtator ; 
adding withal theſe words, vix. I ſhould or I would leave him more, 
ur gde F bis Father bad paid me what be owes me. In this Caſe it is 
— held, That if afterwards that Son happens to be his Fathers Exe- 
Roman, Singu. cutor, he is by theſe words freed from that Debt which his Father 
$35» owed to the Teſtator. (p). ; 
cab Hill.14Jac. (7) If there be a Deviſe of a Legacy to one and his Affi 
B.R- per Cur. though the Deviſee die before payment, yet his Adminiſtrator ſhall 
Roll Abridgm.. have it as his Aſſign. The reaſon ſeems clear; viz. That although 
| 3 the Legatary dies before payment, who was principal in the Be- 
| eſt, yet the duty remains, becauſe it was not limited to the per= 
26 of the Legatee, but expreſty extended to his Aſſigns. 
(r)Mich 24Eliz> (r) Amerſam ſaid to Moore, That Popbam, now Chief Juſtice 
Wealt's Cle. of England, held in his Readings, That if one by a Letter expreſs 
0 eee £14, his Will for the diſpoſal of bia Lands, it is ſufficient : For it was 
25 of Wills, the Caſe of one Weaft, who went beyond Sea, and wrote ſuch a 
Moo.Gaſ 299. Letter, wherein he Will'd, That his Lands ſhould go in ſuch man. 
ner. And it was held a Good Deviſe. 
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CHAP. Iv. 


Of Conditions and their Reſemblancies incident 
unto Legacies. 


8 


1. A falſe neceſſary Demonſtration doth vitiate 4 Legacy, hes: 


not 4 falſe ſuperfluous Demonſtration. 
Þ iy 5 ity 0 ien between C and - 
5 — ni 7 doth . — 
Legacy 
. VVhether al Condition doth witiate 2 
4. 75 4 — : ye wager you Han 
3 5. rn Caſes the werd [If ] doth not amount to a Con- 


2 or by what words it is expreſi d or im- 

plied, with the ſeveral kinds thereof incident to Teſta- 

ments, n at. (6) And as a Condition (0er pins 

relates to Legacies, it is ſuch a Quality added or annexed to. the 13.1 

Deviſe or Legacy, as whereby the effect thereof is ſuſpended, till e 

ſome future event, whereon it depends, doth come to paſs. For 

in the bequeathing of as well as in the appointing of 

Executors, there is for the moſt part either that which the Law - 

calls Conditio, or Madww, or Cauſe, or Demmſtratio : The two 

former whereof, refer to the time to come ; the two latter, to the 

time preſent, or the time paſt. And a Demonſtration is inſtead of 

the name of perſons or thi and is nothing elſe but a Note and 

Deſignation, whereby either the perſon of the Legatary, or the Le- 

gacy it ſelf is demonſtrated: For which reaſon, a Legacy is not 

rendred void or null, meerly by bequeathing it by a falſe name, or 

through a meer erroneous Appellation only demonſtrative, fo as 

the thing bequeathed be certain, and perſon of the Legatary not \ 

uncertain. (b) Underſtand this, when the Teſtators error is only 4 ran 

in the Proper name of the thing bequeathed, and not in the 223 

name Appellative: As, having a Meadow commonly called Barr's . 

Meadow, which he intends to deviſe, doth deviſe it by the 

name of Lng's Meadow ; this Devile, norwithſtanding ſuch er- 

ror, is good, Otherwile it is, in caſe che error. be in the name 

Appellative of the thing bequeathed ; as, intending to devile a+ 

Meadow, doth deviſe his Orchard, or his Vineyard, though that 

Meadow may be converted to an Orchard, or a Vineyard: 

The reaion of the difference is, . Becauſe the names Appellative 

of things are immutable, as being ever the ſane from the be 
unning: 


G — — —— 
— — — 


. fund.& Gloſſ. ib. 
2 Songs queath Bucephalus my black Horſe of my own Breed, or which 


Pa 


- 
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| | | ginning © But meer proper Names are capable of, and ſubje& m- 
(d- Legat. to various alterations. (1) So likewiſe is it in caſe of a falſe De- 
1.1.2. fi quis in monſtration, which doth no more vitiate the Legacy, than if it 


were given by a wrong name. (e) As, if the Teltator ſay, I be- 


was a Fole of my white Mare: This Legacy is good, though he 
were not of his own Breed, or a Colt or Fole of his white Mare. 

But underſtand: this only when the Demonſtration is too full or 
ſuperfluous, and not of a Demonſtration. which is no more than 

, neceſſary, and which reſpects the very ſubſtance of the thing 
becueathed. Now a Demonſtration is ſaid to be too full and 
ſuperfluous, when it is added to a thing certain and ſufficiently 
demonſtrated before, and which would plainly enough appear 
without any ſuch addition ot that Demonſtration ; and of ſuch 
Demonſtrations only it muſt be underſtood what is here ſaid, wiz. 
That a falſe. Demonſtration doth not vitiate the Legacy. And as a 

* ſuperfluous Demonſtration that is in it ſelf falſe, doth not vitiate 
the Legacy, when it is ſuch a falſe Demonſtration of the thing 
bequeathed ; ſo neither when it is added to the perſon of the Le- 

(a) L. Demon- gatary. (4) And here note, That a Demonſtration hath more En- 


ftratio de Con- ergy, Force and Operation in it than a meer name: And therefore 


dit. & Demon. if the Teſtator hath two Daughters, the one married at London, 
viz. A. B. and the other married at York, viz. C. D. doth ſay, That 
I bequeath 100 J. to C. D. my Daughter, which is married at Lon- 
(e) Pap Not. 1. dom: In this Caſe, the Legacy of the 100 J. is due to A. B. (e) 
tit. de Leg.veiſ. In like manner, a Demonſtration by the Quality is of more force 
de Pareil Oc. than that which is by the Confines, Bounds or Limits of Place: 
: Therefore if a Teſtator doth bequeath his Cherry-Garden, being 
in ſuch a place, nigh ſuch Neighbors, it is a good , and 


(o) Rcbuff de due, albeit it be not in that place, but in another. (J) So that it 
IgE is not a falſe ſuperfluous, but a falſe neceſſary Demonſtration that 
nu. 18, 


: 


doth vitiate the Legacy, and that which reſpects the very ſub- 
ſtance of the thing it ſelf bequeathed : For from thence it is, that 
(as in the laſt precedent Chapter) if the Teſtator ſay, I bequeath Ten 
ds which I have in my Cheſt unto A. B. nothing is due to 

im if it be not in his Cheſt; becauſe in this Caſe the Demonſtra- 
tion is inherent to the very body or ſubſtance of the thing it ſelf 
bequeathed; which being limited by the Teſtator, to a certain 
place, if it be not there, the Law will preſume it to be no where: 
For albeit regularly a meer Demonſtration hath not that efficacy 
in Law as a Condition, differing each from other, as far as a thing 
that is done, doth from that which is to be done; yet if the De- 
monſtration be ſuch, as without which neither the meaning of 
the Deviſor, nor the thing deviſed, can be intelligible, and ſuch De- 
monſtration be altogether erroneous, the Bequeſt is void. 


2+ 
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21. What hath hitherto been ſaid of a falſe Demonſtration, the . 
- ſame in Law may be applied to a falſe Cauſe, or a falſe Ground | 
or Reaſon :. For as a Legacy is not vitiated by a uous falſe 
Demonſtration ; ſo neither is it by the addition of a falſe Cauſe or 
Reaſon. (g) And as by a Demonſtration it is fignified to whom and (g) S. longe. 
what is bequeathed : So by the Cauſe or Reaſon ir is ſhewed why lat. de le. 
or wherefore it is bequeathed. Hence it follows, that if the Teſta- AG, 
tor ſay, | bequeath 100 J. to 4. B. for that the Structure or Build- 
ing of his Houſe was proſecuted and went forward, or the like: In 
this Caſe the Legacy is due, though that Cauſe were not true; (b) (b) Rebuff ad l. 
whether the Teſtator did or did not know the Cauſe ro be — 2 
falſe; (i) unleſs the Cauſe be ſuch as is inberent with, and taken 2 | 
for the very ſubſtance of the I it ſelf: In which Caſe a Be- Reſol in Tom. 1. 
ueſt or Legacy is void by a falſe Cauſe; or unleſs the Teſtator c. 12. a. 76. 
lares the Cauſe conditionally, that is, in the fame manner as 2. 
Condition ules to be declared, as by the word CIf. ] As when the _ 
Teſtator ſays, I bequeath a Hundred pounds to A. B. if he hath © * 
taken care of my buſineſs in London : For every Cauſe, though it 
be conditionally ſpoken, or after the manner of a Condition, yet 
it refers to the time paſt ; whereas a Condition refers to the time - 
to come. Therefore it is very material to conſi@r, whether the 
Teſtator doth expreſi himſelf cauſatively, as by the word [Be- 
canſe,] or Conditionally, as by the word LF. ] For if condi- 
tionally, and the Condition be under a Falſity, then the Legacy is 
not due z but it may be otherwiſe though the Cauſe be falſe, unleſs 
it can be proved, that the intention of the Teſtator was otherwiſe : 
Now the mind or the intention of the Teſtator may be proved 
either truly or PRIOR truly, if the Teſtator fully fo ex- 
es himſelf ; preſumptively, when the Cauſe doth reſpect or re- 
* to Conſanguinity or Affimity: As, when the Teſtator ſays, 1 
bequeath a Hundred pounds to A. B. becauſe he is my Brother or 
„% Kinſman. (4) Others in this point of a falſe Cauſe, do diſtin- x Gomer Var. 
guiſh between an impulſive Cauſe, and the final Cauſe, and con- Reſol. Tom. 1. 
clude thus, viz. That the impulſive Cauſe dotht hot vitiate the 1. 1.76. 
Legacy, but that a final Cauſe doth. () In all which Variations (4) Menoch, de 
and Doubts, the Teſtators mind and meaning, ſo far as is ratio- Praſumpt. 1.4. . 
nally colligible, muſt turn the Scale. To conclude therefore this B. E G1. 
point: If the Teſtator ſays, 1 do bequeath a Hundred pounds, be- 8%; . Cond. 
cauſe he lent me a Hundred pounds, this Legacy holds not if te? . 
Cauſe be falſe: Yet if he ſays, I do bequeath rhe Hundred | 
to A. B. which he lent me; this Legacy is good; though nothing (©) tb.Menoch. « 
were lent him. () 8 0 pra ſump 24. 

3. Again, it may be a Queſtion, Whether a falſe Condition doth 
vitiate a Legacy ? Some are of opinion, bl it doth vitiate a (a) —_ ; 
Legacy: C) As if the Teſtator ſay, I bequeath a Hundred pounds far. 

to 


1.0. f. n. 26. 
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5 to A. B. if he pay to C D. what I owe him; when the Teſtator 
owes nothing at all to C. D. which ſome will underſtand only 
when the Condition is originally falſe and ab initio ; for if it be 
falſe only ex pp {af a af the Teſtator did owe him indeed, or 
was indebted to him a ſum of money, but paid it to him after he 
F had made his Teſtament, the is 3 ſay 
(o) L-cum tale. ſome, but contrary to Truth and Law. (e) So that t 
$. pen. de Cond. tion which is falſe ab initio, is held as an impoſlible Condition, 
& Dæmon · and therefore voids not the y : And on the other (ide, that 
: Condition which is falſe ex poſt facto, is held as defective, and for 
(p) coj ind. that reaſon doth not void or null the Legacy-(p) Underſtand this 
§. pea. of the deficiency only of Conditions, improperly ſo called, that are 
falſe ex poſt facto: For though Conditio properly looks forward 
unto ſome thing that is to be done, or to come to pals z; as De- 
monſtratio reſpects only ſome thing preſent, or with a retroſpe& 
refers to * yet the Condition, be it falſe, if it be 
only ex poſt facto lo, and the Teſtator were ignorant thereof, it 
may well be doubted, how that „according to the intent 
of the Teſtator, can become due to him, who cannot perform a 
Condition which the Teſtator meant he ſhould performyor other- 
wiſe had not bequeathed it to him; it not being a deſective Con- 
| GE eſtators meaning, which ought to regulate the 
10n, Py 
- Medus and Conditio are diſtinguiſhed from each other by 
certain Notes, Signs, or Forms of Words or Speech ; as thus, The 
common Note or Word by which a Condition is uſually known, 
is by the word [ If, ] and that whereby Modus is commonly con- 
ceived and known, is by the words LIT bat, or So .] Therefore 
ii the Teſtator fay, I bequeath Ten pounds to 4. B. fo as he give 
(q) L. utilitas Five pounds to C. D. Thus is only Modus.(q) But if he had ſaid, 
$.1.de manum- I bequeath Ten pounds to A. B. if he give Five pounds to C. D. 
reſt. then it had been a Condition. (r) Vea, though the Teſtator add a 
1 Condition to the Modus, yet the word [That] implies a Modus, 
hid, not a Condition: As thus, I bequeath Ten pounds to A. B. on 
(+)Gomer, Var. Condition that he give Five pounds to C. P. () Yet in ſome Caſes 
Reſo. 10. l c. 12. the word [That ] may rather imply a Condition than a Moda, 
n.70.&Graſſus eſpecially if it can be proved, that the Teſtators meaning was, 
$ legarnm. + at the Legatary ſhould fulfil what is enjoynꝰd him, before he 
8.& Vald. ſhould enjoy the Legacy. Hence it is, that it may be judged from 
L3. $27. ou. the Method and Order of the writing of the words themſelves, 
15. & Mantic. Whether it be a Modus, or a Condition: For if the Teſtator doth 
1.10. rity. au. firſt enjoyn a charge or a burthen before he doth make the Diſpo- 
15.16. ſition, or give the Legacy, then it is to be underſtood as a Con- 
| dition : As thus, If the Tear ſay, That let A. B. give my 
Son C. D. Five hundred pounds, and take all my Goods; * 
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let him give him Five hundred pounds and be my Executor. It is 
otherwiſe when a Charge is joyned with a Grant or Diſpoſition, 
than in it ſelf is already perfect and complear : As thus, If the Te- 
ſtator ſay, 1 make or appoint A. B. my or under this Con- 
dition, that he ſucceed not in, or poſſeſs himſelf of my Eſtate, till 
my Legacies be paid. (t) And this is a current Rule, That 'when- (e) Menoch. 
ever it may clearly appear, that it was the Teſtators intent and Cons 13 lll. i. 
meaning to make a Condition, it ſhall be underſtood as a Condi- | 
tion, though he uſed words that are properly Modal; and when- 
ever it can likewiſe be proved, that his meaning was to make a 
Modus, it ſhall be underſtood only as Modal, though he uſed 
words that are properly conditional. (c) Yea, the Law lays a (u) L. in condi- 
conſiderable weight upon the very method of the Teſtators words, tonib $ 1. de 
or the loco-motive manner of phraſing his mind, whereby to in- Od. de De. 
fer, Whether he intended the diſpoſition he makes, ſhould be me gr, aged 
Congo or only Modal. (1) ou e the Teſtator wo 
doth firit enjoyn the Legatary to do a thing, before he is to re- ( )Galganer.de 
cerve the 8 3 or Ls rig a duty incumbent, before he makes Gr 
the Diſpoſition, it is in that cafe underſtood as a Condition: (2) Pr 2. c f. 3. 
As if the Teſtator fay, I Till that A. B pay my Wife 1001, and (2) Gals. ic. & 
be my Executor. Otherwiſe it is, in caſe the Teftator doth joyn _ — = 
with, or add an incumbent duty unto a Diſpoſition already made fei e 8 
and perſect: As if he ſhould ſay, I appoint A. B. my Execmtor on 113. Ale. Li. 
this Condition, that he enter not upon the reſidue of my Eftate, till Conſil 1 1 94. & 
all my Debts and Legacies be paid. This Executorſhip is appoint- ory & Man- 
ted not Conditionally, but only Modally. n 

5. There are certain Caſes wherein the word [V] doth not 5 
amount to a Condition; one is, when the Condition doth refer 
to the time preſent or paſt. (w) As if T'fay, If A. B. hath made /,, L. mutuo 
me his Executor, let C. D. be my Executor; or if A. B. hath 5 fl. de Tutul. 
2 me a Hundred pound, let C. D. have a Hundred : 

this kind or manner of ſpeech being then preſently ab initio, 
either true or falſe, doth not ſuſpend the Executorſhip or Legacy, 
but hath irs operation ad ſtatum, either to their Confirmation or 
Annullation. (x) Another Caſe is, when the Executos or Lega- (x) $.Conditio- 
taries are made in this manner; vix. Let A. B. and C. D. be ne loſt. de 
my Executors as to the parts which 1 ſhall appoint or aſſign Verb Oblig. 
them; or let them be my Executors, if I aſſign them any parts; 
or let them be my Legararies as to the parts which I ſhall appoint, 
or if I atſignthem any parts: In this Caſe it is held, that they are- 
not appointed Executors or Legataries under a Condition, but that 
ſuch making Executors or Legararies is valid and good, albeit 
the Teſtator ſhould afterwards aſſign them no parts: The rea- 
fon is, becauſe ſuch a kind of ſpeech doth admit æ double ſenſe 
or interpretation, and is as if the Teſtator had added, And if I 
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aſſign no let them be my Executors or Legararies in equal 
_ (0 Several other inſtances might be given to ſhew *. 
the word [If ] doth not make a Condition: But theſe may fuf. 
fice our purpoſe in this Abaidgment, being not to inſiſt longer on 
Inſtances than what are ſufficient for Illuſtration. Yet this by the 
way 3 viz, That & 04/3 y.in Laſt-Wills and Teſtaments, the 
word [If } carries the force of a Condition, be it joyn'd either 


' (3) Intrigliolus. to the Diſpoſition or the Execution thereof; (3) and ſhall hold as 
de Subſtit. in ſuch, not only when the future event is altogether uncertain ; but 
Camry; Eh alſo if it be only uncertain when it will come to paſs, albeit it 


it be moſt certain that it will come to paſs. 


i” ETAL v7. 
Of the ſeveral marks and kinds of Conditions, and 
Queſtions in Law touching the ſame. 


1. This ſubject of Conditions very voluminous in the Law. 

2. The ſeveral Words and Phraſes of Speech dencting Conditions. 

3. The divers kinds of Conditions. 

4. Several Queſtions in Law touching Conditions, reſolved by 
Ar. Swinborne, out of others learned in the Law. 


1. M HIS ſubje& of Conditions, with their ſeveral Marks, _ 
| Notes, Signs, Differences and Variations, with their Am- 
plifications and Reſtrictions, or Limications, both as to the appoint- 


ing of Executors, and bequeathing of Legacies, is a Field ſo large in 
the Law, as indeed would of it ſelf require a very large Volume 


to reduce them all, though but to a Compendium, indeed too vaſt 
a Body to be compriz'd in ſuch an Abridgment as this is: You 
may well gueſs that this is a provident Truth to obviate over- 
curious Expectations, rather than any lazy Excuſe to fave labour, 
if you ſeriouſly conſider by what variety of Words and Phraſes ; 
by what multiplicity of Senſes, Conſtructions and Interpretations ; 
and in what innumerable caſes Conditions are made. 
2. As when and in what Caſe a Condition may be made by 
theſe words following; [If, So as, Provided, To the intent, On 
Condition, To the purpoſe, That, When, Whereas, In cafe, So- 
that, Lo, After, Afterwards, After that, So long as, Until, Who, 
Which, M henſoever, Whoſoever, What perſon, Which perſon, 
Except, Otherwiſe, Where; ] with many others. As alfo if you 
conlider in what Caſes a Condition referring to the time preſent or 
paſt may improperly be a Condition; alſo, when an Argument 
is. 


Part III. 


cie 
u drawn from the contrary ſenſe, may have place in Conditions: 
Alſo what the difference is between LH md LWhen, ] and in 
what Caſes the Disjunctive word [ Or,] placed between two 
Phraſes of time to come, ſhall digqunRtively infer à Condirion ; 
alſo when ſuch a Conjunction Copulative, (as noting one thing 
neceſſarily to another ſhall follow) doth make a Condi- 
tion: Alſo, Whether Adverbs of Negation make a Condition, 


or only a Modus ? And, Whether every Adverb that ſuſpends 


the Dilpoſition till ſome future event, dorh make a Condition? 


Alfo in what Caſes and when Prepoſitions do make a Condition; 


and in what Caſes Pronouns do the fame : Likewiſe when Rela- 
tives, as to Subſtance, Quantity, Quality or Number do make 
Conditions ; alſo by what words, and when are Tacite Condi- 
tions, and how many ways ſuch may be made: And whether a 


Condition by Relatives be not a Tacite Condition; alſo whe- 


ther a ition may not be made by Participles ſpokgn Abſo- 
lurely : And although Participles of the time preſent, or the time 
paſt, do not make a Condition, yet waether Participles of the fu- 
ture Tenſe may not make a Condition; alſo when and in what 
Caſes Gerunds may make a Condition: As alſo, in what Caſes the 
bare mention of a Condition doth not always make the Diſpoſition 
conditional. Cum mults alis. 

3- Of Conditions there are many kinds, whereof ſome be neceſ- 
ſary, ſome impoſſible z ſome indifferent or poſſible : The two 
former are void 4b initio. Of neceſſary Conditions, ſome are 
termed fo in reſpect of Fact, ſome in reſpect of Law. Impoſſible 
2 are ſuch _ in —— — ature, or of Law, or 
of t enjoyn'd, or in of Contrariety, R an- 
cy, Perplexity, or Incompatibility. And of Poſſible Conditions, 
ſome are Arbitrary, ſome Caſual, and ſome Mixt. Of which 
Poſſible Conditions ſome conſiſt in Chancing, ſome in Giving, 
ſome in Doing, ſome Certain; ſome Uncertain, reſpecting either 
Time, or Place, or Perſons; or Things; whereof alſo ſome are 
Affirmative, ſome Negative. But whatever the Condition be, that is 
not void in Law, is to be obſerved as a Law by him on whom it is 


enjoynꝰd, or otherwiſe take irs due effect, cer the Diſpoſition | 


under the Qualification thereof, can have any. 

4. There are alſo in the Law almoſt innumerable Queſtions 
relating to this Subject of Conditions: To enumerate ſome of 
them; as, Whether impoſſible or diſhoneſt Conditions do make 
the Diſpoſition conditional? Whether neceſſary Conditions make 
the Diſpoſition conditional? What are the various effects of Con- 
ditions * Whether Nec , Im le , or Unlawful Condi- 
tions do ſuſpend the effect of the Diſpoſition? Whether Condi- 
tions partly certain , an do ſuſpend the _— 
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in vat caſes the Legatary may obtain his before the ac- 


more than one are born at the ſame birth? Whether the Condi- 


the Diſpoſition? Whether i Conditions which the Teſta- 
tor ſuppoſed to be poſſible, do ſuſpend the effect of the Diſpoſi- 
tion? Whether Conditions that are very hard and almoſt impoſſibl 
do ſuſpend the effect of the Diſpoſition? Whether it be not ſuf- 
ficient for an Executor or Legatary to accompliſh the Condition 
by ſome equivalent means, Sup not in the punctual and preciſe 
manner preſcribed by the Teftator * Whether Conditions at 
firſt poſhble, but afterwards 2 do hinder the 
effect of the Diſpoſition ? Whether Conditions impoſſible by rea- 
ſon of Repugnancy, Contrariety, Perplexity, or Incompatibility, 
do not make void the Diſpoſition? Whether the Condition be not 
in Law held as accompliſhed, when it is not the Executors or the 
Legataries fault wherefore it is not performed ? Whether when 
the Condition is Negative, the Legatary may not have his Le- 
, entring firſt into caution for Reſtitution thereof, in caſe 
fich dition be not kept and rmed ? Whether every poſ · 
ſible Condition ought to be obſerved preciſely? Whether and 


compliſhment of the Condition ? Whether it be ſufficient that the 
Condition was once performed, though it doth not continue ſo? 
Within what time the Condition, may or ought to be performed, 
when no certain time is limited by the Teſtator ? In what ſenſe 
that common Condition, | If be die without Iſſue] is to be under- 
ſtood and when it may be faid to be accompliſhed ? Whether 
the natural, as well as the lawful Iſſue be to be underſtood by 
them words ? Whether that Condition be accompliſhed if he die, 
leaving his Wife with Child, which is afterwards born ? Or whe- 
ther in caſe he hath a Child dies, but before his Father ? Whether 
there be any difference, and what that difference is, betwixt this 
Condition, [If be die without Iſue, ] and this, [| If be have no 
Vue ?] What the Law is, in caſe the Iflue be born dead? or dieth 
as it is born? What courſe to be obſerved in Legacies, where 


tion of payment to be made to an Infant, be performed b - 
ment PP. to his Guardian? Whether he in hoſe Og we 
dition is made, may not conſent to other means af performing the 
Condition than was preſcribed by the Teſtator? Whether a 
preciſe performance of a Condition be not underſtood only of 
voluntary Conditions, and not of neceſſary Conditions? Whe- 
ther ſuch preciſe performance of a Condition be requiſite, when 
the Legacy is in 2 — of the Teſtators Children, or ad piog uſ us? 
Whether the Condition may be performed by another perſon than. 
him that is nominated in the Condition? Whether caſual Condi- 
tions may in any cafe be reputed as accompliſhed, before the, 
exent? lu what caſes caſual Congitions be reputed as accom- 

pliſhed, 


—— 


P II 


Fart Il. Of Legacies and Deviſes. 


293 


_pliſhed, albeir the ſame be not ſo indeed ? Whether a Condhion 
doth prejudice the Executor or Legatary, when the Teſtator him- 
elf doch hinder the thereof? Whether a Condi- 


tion doth prejudice a Legatary, when the performa ce thereof is 


obſtructed by a third perſon? Whether the accompliſhment of a 
Condition hindred by caſual means, ſhall prejudice the Legatary ? 
In what caſes an ive Condition doth imply a Negative? 
What the Law requires of the Legatary, as to-Bond or the 
like, when the Condition is not performable during Life ? Whe- 
ther a Negative Condition is ſaid to be accompliſhed, when it 


cannot be infringed ? What if the party be already married, to, 
whom any ching is bequeathed conditionally, | If be 2 
as accompliſhed, 


marry?] Whether the Condition ſhall be reputed 


if the Legatary were onee willing, and afterwards becomes un- 


wang” What are captious Conditions, and how they ſhall not 
I 


judice the Eegatary? Whether a Legacy iven with a Condition 
Jependent on the will of another than Mato, himſelf, be not a 
void 


Bequeſt?W hat the difference in Law is, between the Teſtators 


referring his Will to the abſolute, and to the limited Will of ano- 
ther? Whether he to whom the Teſtator commits the Diſpoſi- 
tion of all his Goods, be not Executor or univerſal Legatary? How 
far the Conditions of Legataries or Executorſhip againſt the li-- 
berty of Marriage, be lawful ? How far as to Legacies or Execu · 
torſhips, the Condition of marrying with the Arbitrament, Will or 
Conſent of another, is lawful ? Whether the Condition of for- 


bidding the Alienation of the Legacy is lawful ? In what caſes 


the Legatary may alienate the Legacy, notwithſtanding ſuch pro- 
hibitory Condition of Alienation ?. Within what time the Condi- 


tion may and ought to be performed by the Legatary, when no - 


certain time is ſet or limited by the Teſtator ? Whether the Con- 
dition may be performed during the time betwixt the making of 
the Teſtament, and the death of the Teſtator? Whether a Lega- 


tary muſt not perform an Arbitrary Condition as ſoon as he can? 


Whether any time doth prejudice a Legatary, whilſt he is igno- 
rant of the Condition? Whether a caſual Condition may not be 


accompliſhed at any time? With innumerable other varieties of 
Conditions well known to ſuch as are well acquainted with the - 
Law ; whereby you may now by this time readily perceive it was - 


a truth which was formerly hinted. That to treat of this ſubject 
of Conditions as toEixecutorſhip and Logan, and to do it dis 


ſtigly, though not in the Amplitude of their due Dimenſions, 
but by way only of a compendious Contraftion, would of it ſelf 
require a very voluminous Tract; being therefore bound up to 
the Laws of an Abriog nent, we may not fail into the vaſt Ocean 
of the Laws to fetch you home any Tranſmarine Reſolutions to 

the.. 
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tte laid Queſtions, but ſhall only refer you to our own Country- 

man in this Profeſſiun, the Learned Mr. Swinborne and others, 
who of this Subject have written very copiouſly, yet ſuceinctly. 


"CHAP. VL. 


| What things are deviſable by Will ; and whether 
 @ Tiſtator may bequeath what is not his own. 


1. VV hat things in particular may be deviſed or bequeathed. 
2. In what = 4 Legacy given by 4 Teſtator, 72 thing that 
is not bis own, 3 
3. How a Teſt ator may bequeath what i his Executors. 
4. A Bequeſt to one Kt was bu own before, is void. 
5. The difference between the Common and Civil Law in this 
point of deviſing what i another mani, and not the Teftators. 
6. Goods" in Foynt-tenancy not deviſable. | 
7. VVhether Kingdoms are deviſable by VV ill. 
8. In what caſes Preſentations, Ad von ſons, and the next Avoid- 
ance of @ Church are deviſable. | 


/ "+ 6k larly and infallibly all things that come to Executors, 
= apr at the Teſtators Pe be Aſſets in the Execu- 
tors hands, were deviſable by him in his Life. More particularly, 
All the Teſtators Goods and Chattels, whether real and immo- 
vable, or perfonal and movable, whereof he died actually 
ſeſſed or intereſſed in Expectancy, in his own, and not in anot 
right, nor in Joynt · tenancy with another ( ſaving in ſome cer- 
tain Caſes in the Law eſpecially 8 are deviſable; As 
now alſo are Lands, Tenements, and Hereditaments, whereof 
ſome are deviſable by Cuſtom, as Gavel · kind, and Burgage Te- 
nure; others by virtue of certain Statutes. But more ſpecifically ; 
F | firſt, as to Chattels real, all Leaſes in Lands or Houſes, either 
Years, or Years determinable upon Life or Lives, or by Extents, 
| Statutes or Recognizances, or Rents (not Rents reſerved by the 
Inheritor, yet the Arrearages of them alſo.) Likewiſe Commons, 
Advowſons, Tytbes, Fairs, Markets, Profitfief Leet, and the like 
in the Teſtator for Years, and all ſuch Creatures as a T | 
hath in a Warren, Park, Pond, Dove-houſe, or the like, in the 
Teſtator for Years. Secondly, as to Chattels perſonal, all Debtors 
taken in Execution, Captives, Apprentices, all Cattel of all kinds, 
Creatures naturally tame, or being otherwiſe, are by act re- 
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duced thereto, as Hawks reclaimed, or the like; alſo Hounds, _ 
Grey-ttvunds, Spaniels, Maſtiffs, Ferrets, and the like; alſo all 
merchandable Goods and Commodities Whatever: Likewiſe 
Apparel, Furniture and Proviſions: Likewiſe Weapons for War, 

Books, muſical Inſtruments, and the like: Alſo Corn, whether in 
the Ground, Field or Barn: And Trees fell'd or not fell'd, being 
ſold from the Inheritance of the Ground, or excepted by the 
Seller of the Inheritance of the Land: Alſo all other Grain, 
as Corn: Alſo Hops, Saffron, Hemp, and the like, whether on 
the Ground, or in the Houſe: Likewiſe Hay, and all Fruits ga- 
thered, (but not Graſs ready to be cut for Hay, nor Fruits on the 
Trees) but ſuch as are ſe from the Inheritance; therefore 
not Garden-fruits in the nd, or not ſeparate from it : Alſo 
Bills, Bonds, Mortgages, Statutes, and the like: Alſo Money,Plate 
and Jewels : Likewiſe all Houſhold-ſtuff, Implements, and. Uten- 
ſils, not fixed to the Free-hold: All Coaches, Carts, Waggons, 
Plows, and the like, with their Appurtenances : Likewiſe Desk, 
Cabinets, Trunks, Cheſts and Boxes, excepting ſuch as contain 
only the Evidences of the Inheritance, and have uſed fo to do: 
Alſo all Linnen, Bedding, Pewter, Braſs and Iron, that is movable, 
and not faſtned to the Free-hold, as aforeſaid ; therefore not 
ſuch Coppers, Ciſterns or Furnaces, nor Locks and Keys, Main- 
ſcot or Window-glaſs. Finally, here note, That things in 
Action, as Debts, or the like, are deviſable; fo are Obligations, 
and Counterparts of Leaſes: Likewiſe Uſes not executed by the 
Statute of Uſes, but remaining at the Common Law. (a) And (a) Perk: Sed. 
though Actions altogether uncertain, are not deviſable, yet poſſi- 4 oo. Dyer. 
bilities and uncertainties in divers caſes are deviſable, (H) But the (b) Perk. Se. 
Chattels real, Leaſes for Years, Extents, next Avoi of as Lit, Bro. - 
Churches, and the like, which a man hath only in right of his — gol 
Wife, and all ſuch Obligations as were made to her alone before 
Coverture, and all ſuch Chattels real and perſonal as ſhe hath only 8 
as Executrix to another, are not deviſable by her Husband; for rg n 
upon his death they return to the Wife. f Marth 44... 
2. In and by the 1 [VVhether a Teftator may bequeath 
any thing that « anothers, and not hu own) is meant and intended 
any thing wherein neither the Teſtator, nor the Executor, nor the 
Legatary hath any juſt Propriety, or which doth not of right 
belong to either of them. Now in order to the Reſolution of 
this Delon, according to the Civil Law (diſcrepant from the 


Common Law in this point) the known Diſtinction is, That if 
the Teſtator did certainly know the thing deviſed to belong to + 
another, and not unto limſelf, at the time when he deviſed the 
ſame, then ſuch Deviſe is good, and the Executor (if there be 


* 
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L. cum alie · Aſſets ſufficient) is to purchaſe the ſame, and deliver it to the 


nam. C de Le- Deviſee. Otherwiſe it is, in caſe the Teſtator · were i 
gat & Graſſ. 9 


3 thereof, and ſuppoſed it * his 4 : * the x 

144. conſent to the Legacy, or that it was bequeathed to pious Uſes. (c) 

— And in caſe the Owner thereof will not ſell the ſame, at leaſt not 
ex familia. $.fi at any reaſonable rate, the Executor is to pay the Legatary the 
rem tuam. De juſt value thereof. (d) | | | | 
Legat. 4o. 3 Suppoſe a Teſtator doth bequeath ſome thing that is his 
aq Colt De Executors : In this caſe, the Legatary ſhall have it, whether the 
Legat. 3. Teſtator did or did not know it to be his. (e) The Law is the 
(e) L.unum ex ſame, though there be Co-Executors, and the thing fo bequeathed 
familia $ A rem belong only to one of them. (F) But in that Caſe they ſhall all 
em de fe. 1. bear à proportion, to be allowed them in Aﬀets ; but il Aſſets 
„ fail, the Legacy fails alſo. WH | 
. tumq.J4 nu. 7. y ö . . 
(f) Gomez.var. 4. If a Teſtator bequeath to 4. B. the fame thing which 
Reſol. tom. 1. did appertain to A. B. in his own proper right, at the time when 
cap. 1a. nu. 4. the I eſtament was made, it is a void Deviſe; yea, though A. B. 
$a f rem. ſuculd afterwards alienate the thing, ſo as that the proper 
2 Legat. thereof were out of him at the time of the Teſlatcrs death 20 
ot 5. Notwithſtanding what hath hitherto been ſaid accorcing to 
the Civil Law, yet by the Common Law the Goods and Chattels 
that are another mans are not deviſable; and therefore if one man 
ives or deviſes another mans Houſe, it is a void Deviſe. So alſo, 
ch Plow.Gran- if one deviſe the things that by ſpecial Cuſtom of ſome places (as 
_—_ «74 the Heir-looms do belong to the Heir) this Deviſe is void, for it is 
165 8 not devilable from bim. ) 

: 6. The Law with us is ſo far from countenancing a Deviſe of 
what is another mans, that it doth not allow the Goods and Chat- 
tels which the Teſtator himſelf hath joyntly with another to be 
deviſable; and therefore if there be two Joynt-Tenants of Goods 
and Chattels (as when ſuch things are given to two, or two do 
buy ſuch things together) and one of them deviſe his part of the 
things to a 4 er, this deviſe js void. Inſomuch , that if in 
this Caſe the Teſtator make the other Joynt- Tenant his Executor, 
the Will as to this is void, and he ſhall not be charged as Ex- 
ecutor for theſe Goods, but he ſhall have them altogether by 

(i) Perk. Sed. Survivorſhip. (1) So that Joynt-Tenants may not deviſe what they 
. 3 hold in Joynt-Tenancy ; but he that holds in Common or Copar- 
„ . 16. ry may deviſe, Vet if a Leaſe of Lands, or Grant of Goods, 
be made to two perſons, Habendum, one moiety to the one, the 

other moiety to the other: In this Caſe each may deviſe his 

moiety by Will Nay, the Goods and Chattels which the Te- 

ſtator hath, but 1 ot in his own right, but in right of another, 

are not deviſable: And therefore an Adminiſtrator cannot deviſe 

the Goods and Chattels he hath as Adminiſtrator , for ſuch 


Deviſe 


- 


—. 
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Deviſe is void. (&) Howbeit, an Executor may a int an Exe» (k) Plow. 327. 
cutor of the Goods of the firſt Teſtator, which a Bro. frat x 
tor —_ do.. | 2 — 1 
7. Before any Solution can be given to the jon, Whe- E 
ther Kingdoms are deviſable by Will? it man . — 
That of ſuch, ſome are Elective, ſome by Comqueſt, and ſome He. ia Proem deff. u. 
reditary : If the Queſtion reter to the Elective, nothing can be 9 58. & 
faid for it; if to the Conquered, much cannot be ſaid againſt it; 2 
if to the Hereditary, where that unhappily happens to be a Quo- n . 
ſtion, the Sword moſt commonly decides the paint. And though rum.Ode Pa be 
the Law holds it in the Negative, (1) yet in Fact, preſidents of ſuch #firzb Adridg, 
Legacies Hiſtorians do abound with. To thbſe you have in: Peviſe.nu.s. 
Mr. Swinburne, (m) you may add (Gladio non Contradicente,) that 9 
of Darius, who by his Teſtament bequeathed that Kingdom to (m) Nas. "TY 
Artaxerxes, and to Cyrus, the Cities whereof he was Governor, (n) (o) Regn- A n 
And when Nicomedes. King of Bithynia, at his death made the Neri. Cyroci- 
people of Rome his Heir, they reduced the Kingdom into the p. ten dam 
Form-and Conſtitution of a Province. (o) And that part of Africa 3 
which was alſo bequeathed them by the Teſtament of Prolamæus gavit. Sic Juſin 
King of the Scyrenes, (y) himſelf had no title unto, but what he de Dario lib. 5 
claimed by virtue of his own FathersLaſt-Will and Teſtament. (J) 2 fHeediraem 
As MithridatesKing of Pontus acknowledged the Country of ee noting: 


phalag mis came to his Father, not by force of Arms, but only by 1 


way of a Teſtamentary Adoption. (r) And it hung long i it. Li 
which of Oro's Sons King of the Parthians, my 3 — 
ſucceed in the Government. (s) Likewiſe Polemo the Supreme mento reliquit 
in Government among the Scythians and the adjacent Regions Appin Ammia- 
inſtituted his Wife Heireſs of the Kingdom. (t) Procopins relates, — — —.— 
That Arſaces, one of the Parthian Kings, by his Laſt Will and & pte k Pio. 
Teſtament bequeathed the greater part of Armenia to Arſaces his lemeus dicebat. 
Son, and the leſſer part to Tigranes King of Aſſyria. Foſephus re. 1 Breviar L. 
ports, That Herod having leave given him by Auguſtus, to leave 3 
his Kingdom to which of his Sons he pleaſed, did aſter and change 8 — = 
his Te ament ſeveral times. (a) King Pepin deviſed amon his Paphlagoniainx 
Children all the Dominion of Aquitane, which he had acquired Country in Alia 
by the Sword. (w) The King of Feſs bequeathed the Kingdom welel, Bing be- 
thereof to his ſecond Son (x) Aladinus the Sultan bequeathed — — 
ſeveral Cities. () Michael Deſpota de viſed the Country of Theſ- the — 
ſaly in Greece among his Children. (z) The Prince of ¶Ætolia, a (o) Strabo l r3, 
Region in Greece, left the famous City of Athen: to the Venetian: (a) Dein 
nag mg. by his Laſt-Will and Teſtament, divided the Coun- - — _ 
r ich i N eſtamento re- 
y of Acarnania,whichis that part of Greece called Epirus, among lida.vid.Aymo. 


(u) Joſeph. Ant. Hiſt:lib. 15. 6. (v) Fredegar- in fin; Coronici, (x) Leo Af. I 11 Phy — — f 


Tore, Hiſt. l. 11. () Greg. lib. . (a) Chalcoc.1.4. (b) Ib. Chalco (e) Rembus Iral. 7. K Paral. I. 1. 
Qq bis 
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- his natural Iſſue. (b) The Kingdoms — g to Je- 
ruſalem and Cyprus, have been partly bequeathed by , at 
and partly conveyed by Contracts. (e) Laſtly, Alpbonſus of Ar 
ragen having conquered the Kingdom of Naples, bequeathed the 
fame by his Will to his N Son wal who 1 5 — 
ve certain Cities thereof as a Legacy to his Nephew. Not- 
(OP. vithſtanding all which preſidents of Fact, the Law as aforeſaid, 
0 Firzh. Abr. runs in the Negative; and that tam quoad Regalia, quam quoad 
tit. Exec. nu. Regns, (e) But this gel being too Sublime for a Subje, the 
LB De- n r e 
viſe n. 3. olf Allegiance : For where · ever thi to be a Queſtion in- 
ona N deed, A like to be decided by 1 Books. 
Illuft. d. c. 1- + 8. A Biſhop, if a Church of his become void in his life-time, 
(fCock.on Lit. may not by Will deviſe the Preſentation. (F) But if the Parſon of 
385. 308. a Church, who hath the Advowſon in Fee, ſhall by his Will deviſe, 
| that his Executors, or ſome of them, ſhall preſent at the next 
(g) Cro-2.378. Avoidance, this is a good Deviſe, (g) So likewiſe if the Incambent. 
of a Church purchaſe the Advowſon thereof in Fee, and deviſeth 
that his Executors ſhall preſent after his death, and deviſeth the 


| Inheritance to another in Fee, this was held to. be a good Deviſe 
(h) Cro.2.37 l. of the next Avoidance. (5) | 


* 
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CHAP VI. 


Of Lands Deviſable by Wil. 


1. — 2 Land: are deviſable, what Landi, and how much - 
thereof. : 

2. What things may be bequeathed under a Deviſe of Landi, 
2d what not. 

3. What perſons incapable of 2 Landi. 

4. VVho may be Deviſees, or what Perſons may take by a De- 

Vviſe of Lands, and what nos. | 

5. VV hat kind of Teft ament ſufficient for « Deviſe of Land, 


and what Lot. ; 


1. 1 Ands, Tenements and Hereditaments held in Gavelkind 
are cuſtomarily deviſeable by Will. () So likewiſe are (4 Terms of 

Lands held in Burgage-tenure, () whereof the Will may be only _ — on 
Nuncupative, and without writing; and into which the Deviſee g, ,,, _— 
aſter the Teſtatorꝰs death may enter without any Livery of Seiſin Deviſe. 
th made unto him: (c) Yet this ſhall not prevent Survivor- (b) Firz. N. B. 
ſhip in caſe of Joynt-Tenancy in ſuch Tenure. (d) And though 2 rav. querel. 
by the Common Law of this Realm, Lands, Tenements and He- r 
reditaments are not deviſable, yet now by Statute they are ( if (© * 8 
held in Socage ) all deviſable, and two parts of three, though Burgage. 
held in Knight · ſervice. (e) But then the muſt be i» Scripris, d) Princip. 
not Nuncupative. But Copy- holders cannot deviſe ſuch their Crounde fo 20. 
Eſtate ; for Copy-hold Land is not properly deviſable, nor can on my * 
any deviſe the Eſtate they have in their Land as Tenants in tail, cequy that rhe 

auter vie, or Joynt-Tenants. Yet if two be Joynt Tenants Will wherein 
lor life, and the Fee-ſimple in one of them, he that hath the Fee. Burgage landsis 
ſimple may deviſe the Fee-ſimple, after the death of the other de viſed ſhould 
Joynt-Tenant. And if a Deviſe be of a Houſe with the Appurte- — — 
nances, the Houſe being Copy bold, and the Land Free bold, of the place vs 
by this Deviſe the Land, h uſed with the Houſe, ſhall not to the Probat 
paſs. (1) Yet where one had Houſes and Land which had been and Enrolm, 
in the Tenure of thoſe which had the Houſes, and deviſed his of ſuch Willa, 
Lands with the Appurtenances: In this Caſe it was held, That j"8** be ob- 
the Lands did paſs by theſe words. (2) Now though Land be — 
thus deviſable partly Cuſtom, partly by Statue; yet there are bro. tit. Deviſe 


certain perſons incapable of deviſing Lands, and there are certain 22, 45, fl. 

Lands incapable g deviſed, as appears by What follows ( Ce. 2. 704. 

in this Chapter. Alſo an Affirmation made after the Statute of Cin A- 

27 H. 8. of a Will in writing for Lands made before the faid (2) wore. Cafe. 
Q z Statute, 344. 
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| Statute, makes it a good Conveyance of the Land. For A. being 
ſeized of Land in Fee, ſuffered a Recovery of it to the uſe of F. T. 
and his Heirs, who before the Statute of 2 7 H. S. made a Will in 
writing, and thereby gave it to his Wife fo long as ſhe continued 
Sole, with divers Remainders over, who after the 27 H. 8. rehearſed. 
the Will as it was, and affirmed it without putting any new date 
or ſeal to it: And it was held a good Will to convey the Land. 
And by the Cuſtom of London, and ſome other places, a man can 
bequeath no mote than his Deaths part; if otherwiſe, his Bequeſt 
vill be void for the reſt; and in other places of the Realm a man 
may bequeath all. | 
1. As Lands are now devilable,. ſo there are certain things, in 
ſome certain Caſes, that paſs by way of Bequeſt by and under a 
Deviſe of Land; as thus, A man ſeiſed of Land deviſable, build- 
eth a Houſe thereupon, the Houſe is deviſable. The Law is the 
(f)Dyer in Stat. fame as to a Rent. charge de novo created. () Alſo a man diſſeiſee 
of Wills. 32 & of Land deviſable, deviſeth to the Diſſeiſor in Fee, in recompence 
34 H. b. AE. of a Releaſe which the Diſſeiſor made unto him, this is a good De- 
Rate for years viſe. Alſo where a man hath Land in right of his Wits, and ho 
ee _ granteth parcel of it to another, and after deviſeth the reſidue to 
mon Law by another, this alſo is good. Likewiſe where a man hath a Seignio- 
him who was ry to him deſcended of the part of his Mother, and after th Te- 
poſſeſs'd there · nancy deſcendeth unto him of the part of his Father, both being 
of ; but an EK. deviſable, and he not having any Iflue: In this Caſe, he may make 
ome aj, Deviſes to ſeveral perſons; that is, the Seigniary to one, and the 
Go a Guardian Tenancy to another. (g) The Lord Dyer alſo ſaith, That a Ter- 
in Knight Ser- mor of Land which is not deviſable, erecting a Furnace, and 
vice might de- fixing it in the midſt of a Houſe in the faid Land, may deviſe this. 
vile the kr al Furnace. Alſo, that where a man is ſeized of Land deviſable, and 
Us ere deviſeth tetum ſtatum ſuum to, one and his Heirs, this ſhall be a 
30A. 1. Admit, good Deviſe for. the Land. Likewiſe where a man.deviſeth pri- 
Rol Abridg. tit. mam vie ſt ur am ſeu ton ſuram prati, which is deviſable, it is good, 
Deviſe lit. B. and the Law is the ſame as to Trees growing, and to grow fot 
(g) Dyer. ibid. ever. Alſo Tenant in Fee-ſimple or in Fee-tail may Feviſe the 
u. Corn, though the Land be not deviſable 3 but as to Trees in that 
caſe the Law is otherwiſe. Alſo a man ſeized of a Mill, may deviſe. 
the Runner-ſtone, but not the Under-ſtone, unleſs the Mill it ſelf 
be deviſed, Likewiſe a man ſeiſed of a Common, granteth a Rent 
out of the Land, although that the Land be deviſable, yet that 
Grant is void, and by conſequence a Deviſe thereof, Nor is an 
Advowlſon in grgfsdeviſable, nor any other thing which lieth not in. 
"Tenure : But a Meſnalty or Scigniory is de viſable, becauſe they 
lie in Tenure. And if the Husband deviſe his Corn upon his. 
Wives Land, and dies, this is good, whether the Corn were ſown, 
before the Marriage or after. G) | 
| 3. The. 
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3. The Perſons not qualified to deviſe Lands by Will, are 4 
ſuch as theſe; viz. A Bifkop may not deviſe the Land of his | 
Biſhoprick; but of theſe Arrearages of the Rent of the Biſhoprick 
he may makea Deviſe by Teſtament. The Law is the ſame as to 
a Dean or Parſon of a Church. Alſo the Maſter of an Hoſpital 
cannot deviſe the Lands of the Hoſpital , nor the Arrearages of 
Rent ifluing out of the ſame. In a word, Spiritual perſons, Arch- 
biſhops, Biſhops, Deacons, Archdeacons, Prebends, Parſons, Vi- 
cars, or any Member of a Corporation, may not deviſe the Land 
or Goods which they have in right of their Churches, or Corpo- 
rations. (i) For the Head or any of the Members of a Corpora (i) Perk! Sed. 
tion cannot make a Teſtament or a Deviſe of ſuch Lands or Goods #%* 
they have in Common, becauſe they are to 77 in Succeſſion. Alſo 
an Infant of the age of ſixteen years ſeiſed of Lands deviſable, 
who may alien ic by the Cuſtom, yet he cannot make a Teſtament 
or a Deviſe thereof; or if. an t maketh a. Will of his Land 
within age, and dieth after that he cometh to full age, making £) Dyer. ubi 
no Revocation, this is not a good Will. (4) And yet although an fvpra c.1.$ 7, 
Infant until he be of the age of Twenty one years can make no ©) 3K 34. 
Deviſe of his Lands; () yet it is held, That by ſpecial Cuſtom, ( Sut. ibid. & 
in ſome places where Land is deviſable by Cuſtom, they may de- Co. 4. $4. & 
viſe it ſooner. Alſo a Woman under Covert cannot make a De- Bro. tit. Teſt. 
viſe of her Land with or without her Husband's conſant, neither * 3-& Co. ſup. 
to her Husband, nor to any other. () Yet of the Goods ſhe —.— 3 , 
hath as Executrix to another, ſhe may make an Executor without ,, d) Pond. 
his conſent : but of them ſhe can make no deviſe either with or in Caſu inter 
without his conſent , becauſe they are not deviſable; and if. ſhe Bransby & 
do deviſe them, the Deviſe is void. (n) Touching ſuch as are born Grantham. 
both Deaf and Dumb, the Lord Dyer ſays, They may make a WY 0” 


Religion: $0 it hath been held. (1) And yet withal it hath been (2) Ela. Pa. 

held otherwiſe ; and that an Alien born may make a Will, and an char in: Caſe. 

Executor, and ſue as an Executor, it he be an Alien. Friend, and Hough Abridg. 

not an Alien Enemy: And fo it hath been adjudged according: *7 oP ps bs e 

ly. (2) Likewiſe he may be an Adminiſtrator, and have Admi- = Urwel Ca. 
:Qration of 


Leaſes allo , as well as of perſonal Chattels. ( Mon Cabs. 
A 


— 
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| Alſo a Traytor Attainted , from the time of the Treaſon com- 
mitted, can make no Deviſe either of his Lands or Goods: for they 
are all forfeited to the King; yet a Pardon from the King reſtores 
him to a capacity of dying Teſtate as to both. Likewiſe a man 
Actrainted or convicted of Relony, cannot by Teſtament deviſe 
either Lands or Goods, for they are alſo forfeired ; but if he be 
only Indicted and die before Attainder, he is then Teſtable as 
2 being Indicted, will not anſwer upon his Arraignment, 
his ſtanding Mute may poſſibly preſerve him a power of Deviſin 
his Lands. And although the Teſtament of a Felo de ſe be — 
(q)s & 6 E4.6- af to his Goods and Chattels, yet as to his Lands it is good. () So 
8 likewife although a perſon out lawed in a perſonal Action can- 
' 258, 259,& not, ſo as long as the Out · lawry doth continue in force, make a 
261. Teſtament or his Goods and Chattels, yet of his Lands he may; 
not ſo of a perſon Out- lawed for Felony. The Law is the ſame 
whine ö It is otherwiſe if a man 
7) Dyer in Sta. be only Excommunicated. (7) 
| 2 4 Regularly all perſons who may be Grantees, may be alſo 
(0 Perk. 505. Deviſees. (s) Inſomuch that a Deviſe of Lands is good within 
„. e „% the Statute of Wills, (t) even to ſuch perſons as to whom a Le- 
&4 FR. Cr. gacy by the Civil Law is void, except in certain Caſes; ſuch as 
Mich. 3. Jac. Hereticks, Apoſtates, Traitors, Felons, Excommunicates, Out- 


» Cu) F. 9. Jac. laws, Baſtards , unlawful Colleges, Libellers, Sodomites, ma- 


B R. nifeſt Uſurers, and Recuſants Convict. It is a Rule, That the 
Ur er Pe. Deviſee myſt be capable of the thing deviſed at the time of the 
viſe. But by the Deviſors Death, if ir be then to take effect in poſſeſſion; or if it 
Civil Law itis be a Remainder , he muſt be capable of it at the time when the 
otherwiſe, Remainder ſhall happen, otherwiſe the Deviſe is void. () If fo, 
then a Deviſe to an Infant in the Womb at the Teſtators death 

2 = 2 * ſeems to be void: (w) Let if a man deviſe to ſuch an Infant, and 
de Lagibus, be wp to be born before the Teſtators death , it ſeems that in 
(1) Cro. i. this Caſe the Deviſe is good, Again, a Deviſe made to a per- 
7 42+ ſon altogether uncertain, and not certainly named or deſcribed, 

ak ur- is altogether void. A. deviſed Land to his Wife for her Life, and 
ver. aper. that after her death it ſhould remain to his Iſſue, he having two 
Sons, and two Daughters: And it was held, That the Deviſe of 

the Remainder was void for the uncertainty of it : (1) Yeta plain 

Deſcription of a perſon (without naming him) is ſufficient , ſo 

that a Deviſe made to the Dean of Paula (without naming him) 

is good. A man deviſeth his Lands to Elianor the Daughter of J. S. 

who hath divers Daughters, whereof one is Hellen, and 

(x) Dyer in Sta. none Elienor This is a good Deviſe to Hellen. ( x) Likewiſe if a 

32H. 8. man hath two Wives, and he deviſeth his Lands to his later Wife 

in Fee, the firſt Wife ſhall have it: Or if he hath two Sons called 

Fobn, and one of them is a Baſtard born before Marriage, _ 


\ 
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he makes a Deviſe to his Son Fobn, the Legitimate Fobn ſhall have 
it, and not the Baſtard. ()) The Husband can be no Deviſee as () Dyer Ibid. 
to a Deviſe of Lands from his Wife. There are three Brothers by 
the fame Father and Mother, and the middle Brother ſeiſed of 
Land deviſable, giveth it by his Teſtament Propinquiori fratri ſuo, 
it ſeems that neither of them ſhall have it. 5 Suppoſe a man (i) lbid. 
who hath a term, deviſeth the Land to one and his Heirs, Me 
Deviſee dieth leaving Executors, his Heirs ſhall have the Land, 
and not his Executors : The Law is other wiſe in caſe the entire 
Term were ſo deviſed. (a) A Deviſe of Land made tothe Canons (a) ibid. 
of a certain Cathedral for ever, or Canonicis Eccleſia D. Pauli 
.Lond. in perpetuum, is a good Deviſe to all the Canons Joyntly in 
Fee, and the Survivor ſhall have the Entierty. If a man willeth 
that his Executors ſhall ſell his Land for the payment of his Debrs, . 
and they all die ſave one, who maketh the ſale : In this Caſe the 
Vendee ſhall not have the Land, the Law were otherwiſe if the 
Land had been deviſed to the Executors to be fold. If a Man 
hath Iflue a Son, and Land isdeviſed to the Father Habend. ſibi c 
Hered. de Corpore ſuo Legitime procreand. and after the Deviſce 
hath Iflue an Son, the ſecond ſhall have the Land. (6) If a (d) Ma 
man deviſeth by the Will, That after the Death of his Wife, the 
Land deviſable ſhall go to F. S. his Wife ſhall have it for her Life 
by this Deviſe. Or if a man willeth , that after Twenty years 

the death of the Deviſor F. S. ſhall have the Land in Fee, 
the Heir of the Deviſor ſhall have the Land during the Term, 


and not the Executor. (e) (e) Ibid. on the- 
5. A Teſtament Nuncupative is not good for a Deviſe of Land, St of Willsc.4. . 


nor a Teſtament made in Print, if it were never written, yet a K. 
Teſtament written, though no Executor be named therein, 1 1a 
for Lands, but not for Goods; the reaſon is, for that Land be- 
ing not properly Teſtamentary, an Act of Parliament enables to 
diſpoſe thereof by Will in writing: So that in this ſenſe (as well 
as in many others) the ſame ves: may die partly Teſtate, and. 
partly Inteſtate. Likewiſe a Teſtament without ſealing or ſub- 
wn good for a Deviſe of Land; (4) ſo as it be put (d) Perk; 476; . 
into V Vriting in the Teſtators life · time, although it be never pro- 477. March. 
ved before the Ordinary. (e) Yea, though it were never brought to Net . 206. 
the Teſtator, or read to him after the writing thereof, yet is it * 11 
ſufficient for a Diſpoſition of Land of Inheritance, yea, though Ya 
the V Vill were not fully written in the Teſtators life-rime,provided 
it were at leaſt ſo far written as concerns the Diſpoſuĩon of the 
Lands, and that by the order and direction of the Teſtator: And 
this holds true, not only in a Caſe of Land, as hath been reſol- 
ved; (2) but alſo for Goods and Chattels, if there were an Exe- 
cutor appointed · But if in a Teſtament there are theſe words, 

: l. 


* 


; 


0 


— 
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wit. Hæc eſt voluntas & intentio mea A. B. & c. This is not 
for the Diſpoſition or Deviſe of Land, without ſaying , * ca 


. ch) wid. voluntas, (7) according to the Lord Dyer's Opinion, who in his 


Learned Readings on the Statute of Wills, 32 & 33 H. 8. if he 
were indeed the Author of that Impreſſion, 1648. doth further 
affirm, That if a man makes a Teſtament of his Land in one 
"Cqunty , and long after makes a Teſtament of his Land in 
another County, theſe are good. Allo, if that two men ſeverall 
ſeized of Lands, make a Joynt-Teſtament of their Land, this Thall 
ber and ſeveral Teſtaments. Alſo, That where a man is in 
making his Teſtament, and having deviſed a parcel of his Land, 
dies before the perfection and finiſhing thereof, this ſhall be good 
for ſo much as is deviſed. That a man willing by his Teſtament, 
that his Lands ſhall be fold to pay his Debts , nor declaring by 
whom, this is a good Will, and ſhall be N by his Exe- 
cutors or Adminiſtrators. That a man making a V Vill of Land, 
in which he hath nothing, and after 8 eth the ſame Land, 
and dieth, this is not good. That a VVoman Covert making a 
VVill of her Land, and after taking a Husband, who hath Iſſue, 
the Husband dieth, the VVife dieth, this is not a good V Vill. That 
if a man make a VVill of his Land, and after Alien this Land in 
Fee, and after repurchaſeth the ſame Land , this is not a good 
VVill. That a man making a V Vill,and after making a new VVill, 
(80 Dyer on and after on his Death bed faith, That his firſt V Vill ſhall be his 
the Stat. of laſt Will, this is good. Alſo , that where a man giveth Land by 
Wills. c. 2. his VVill in Fee, and after by another VVill . the ſame Land 
(b) — 4 to another but for Term of Life, this is a Revocation of the En- 
Ver che con- fire firſt V Vill. O Allo, ifa man deviſe another mans Land, 
naty in Mo. thisDeviſe is void; but if he after the Deviſe made, purchaſe this 
Caſe 384. for Land, then the Deviſe is good. (b) And if a man ſay in his written 


he is not a 


VVill, I releaſe to A. and his Heirs all my Land: This is a 
perſon having good Deviſe to A. of all his Lands (z.) 
within the Star. 8 . 2 f 
of Wills, One ſeiſed of a Mannor, parcel in Demeſn, and pareel in Ser- 
(3.) Anderſ. vice, deviſed to his Wife all the Demeſn-Lands, and the Sexe 
1 vices and Chief-Rents, for Fifteen Years, and deviſed the whole 
Mannor to another after the death of his Wife: It was held, That 
the Deviſe took no effe& for any part of the manner, till after 
(4.) Mo, Caſe the death of the Wife; and that the Heir of the Deviſor after the 


24 Fif.ecn Years, and during the life of the Wife , ſhould have the 
Cer vices and Chief-Rents (4. 


| | a | CHAP. 


5 A { — 
8 * — 0 a * * — * 
= * * ? Lu 
* = * 
5 * * 


= * 
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R CHAP. VIII. 5 "00s 
Certain Caſes touching Deviſes of Land void or not. 


1. Lands what ; and bow deviſable. * 
1. Certain void Deviſes of Land. 1 ; 4 
3. To what Perſons, and in what Caſes Deviſes of Land 
may be good, of nor. | | 
ſame Will, bow both Deviſes may ffand good. | 
5. The profits of Land deviſed to paſs the Land it ſelf ; in 
which Caſe Teſt aments more favourably conſtrued than Deeds. 
6. How Landi purchaſed after « Deviſe of Lands made, may 
paſs by that iſe, or not. 
7. Several Caſes in Law referring to this Subject. 


I, Lthough Lands made deviſable by Statute, cannot be de- 

| viſed otherwiſe than by Will in writing, yet Lands and | 
Tenements deviſable by Cuſtom, may be deviſed by a Nuncu - " 
pative Will without any — But Copy-hold Land is not 4 
deviſable ; nor can Tenants in Tail, or pur auer bie, or Joynt- (a) Stat. 
Tenants, deviſe their Eſtate in the Land fo holden, no more than 32 H. 8. c. 1. 
they could before the making of the ſaid Statute, which doth not * st. 3 
impower them thereunto. But ſuch as are ſeiſed of Land in 218 in. 
Common or Coparcenary, may deviſe the ſame. (a) And if there per k. Sed. $44. 
be two Joynt· Tenants for Life, and the Fee · ſimple to one of Lit. Sec. 25 7. 
them, he that hath the Fee · ſimple may deviſe his Fee · ſimple after Dyer 210. Old 
the death of the other Joynt-Tenant for life. And in ſuch places = 89. Perk.” 
where Lands were deviſable by Cuſtom, before the making of the 1 72% 739» 


Statute of 31 H. 8. a Deviſe of Lands may be good againft the hoy 446, 497. | 
Heir for the whole 3 but by the Statute 9 diſpoſe of A man ſeiſed 


Lands by Will, a Deviſe of Land is not ſt the Heir, Land gen- 
fave only for two parts in three. 25 _ — 
2. He that deviſeth Land, ought to have a right to, and poſ. fam u © 
ſeflion of the Land he deviſeth, otherwiſe the Deviſe is not good; to one and his 
. and therefore if à Diſſeiſor deviſe the Land he hath gotten by Heirs, rhis a 
Diſſeiſin, chis Deviſe as to the Diſſeiſte is void. (b) Likewiſe if a 8994 br the 
man be difſeiſed of his Land, ſo that he hath nothing bile « gert g 
Right thereof left, and then he deviſe his Right, or the Land, this with. $8. 4. 
Deviſe is alſo void. So if one Contract for Land, and pay his 5 6. 
money for the ſame , but hath no Aſſurance made him of the db) Plow. 485. 
Land, and he deviſe the ſame to another, ſuch Deviſe cannot be 


good ; yet poſſibly 6 money may Ge, | 
| r 


W . 2 
- IT . * n 
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dle in a Court of Equity to aſſure and ſettle the Land according 
to che Deviſe. (e) Likewiſe if one deviſe another mans Lan 


(&)Nevill'* ſuch Deviſe is void z but if after ſuch Deviſe made, he purchaſe 
* — 4 +++ this Land, and die without Revocation, now is that Deviſe 
wp . (4) AIG if 4. bargain and ſell Land to B. on Condition of 
(0e) Adjudged Re-entry, if he pay to B. Twenty pounds; and B. Covenants 
Powſley and that he will not take the profits until default of payment; and A. 
Blakeman 2 make à Leaſe of Seven years thereof to another, and after break 
a ibs he Condition: In this Caſe B. may deviſe the Land, and the 
Land toElianor, Deviſe will be good. (e 8 
the Daughter . 
hath divers Daughters, whereof one is named Hellen, and one Elianor, this is 2 
= 3 » Hellen. Vid. Dyers Read. Stat. on Wills, SeQ. 3. f. 13. : 
3. If one deviſe his Land to the Children of A. B. by this 
Deviſe the Children that A. B. hath at the time of the Deviſe 
made, or at moſt, at the time of the Teſtators death, and not 
ſuch as ſhall be born after his death, ſhall take by that Deviſe and 
have the Land. Alfo, if a Deviſe of Lands or Goods be made to 
the Heirs of A. B. (he then, and at the time of the Teſtators death 
being alive) this Deviſe is void ; becauſe the perſon to whom a 
Deviſe is made muſt be capable of the Deviſe by that name by 
| ? which the Deviſe is made to him, when there is no other deſcrip- 
| | tion whereby to infer the Teſtators meaning; yet if Lands or 


Goods be deviſed to the Executors of A. B. and he die beſore the 
. Rl Teſtator, and make Executors , this is a good Deviſe co ſuch 
| Executors ; or if a man make a Feoffment of his Land to the uſe 
| | of his Laſt-Will, and then deviſe that his Feoffees ſhall be ſeiſed 
to the uſe of B. C. this is a good Deviſe of the Land per inten- 


Paſch. Jac. tionem. (F) Alſo a Deviſe of Land to one ing fo much a 
— Cale. year to * with a Clauſe of Diſtreb ub falure of pay- 
| ment, is a good Deviſe ; but a Warranty cannot be made by 2 
(g)Co. fup.. Will. (g) Yet if Land be deviſed for Life, or in Tail, reſerving 
| Lir. 38% 2 Rent: In this Caſe, the Deviſors Heirs ſhall be bound to the 
4 Warranty in Law, and the Deviſee ſhall take advantage thereof. 
*. | Alſo a Deviſe of Land may be made to one, and a Deviſe of a 
| | * Rent out of the ſame Land to another in the ſame Will, and 
28 both ſtand good. Likewiſe Land may be deviſed to one in Fee, 
|| | | and aſter the ſame Land in the fame Will may be deviſed to ano- ſ 
a | * ther for Life, or for Years, and both theſe Deviſes may be good, 
(b) Plow. 523. and may well conſiſt together. (5) 
$40. f Dyer 4. In like manner, if a man in the former part of his VVill 
| 25 Co. 8. deviſe all his Lands by general words to one in Fee, and in the 


latter part of his V Vill deviſe ſome ſpecial part thereof unto ano- 
ther in Fee; both theſe Deviſes are good; and may ſtand roge- 
ther, that is, the former Deviſe is good for as much as is not af- 


terwards 


Fare ll. Of Logaries and De 


terwards more ſpecially deviſed notwith the 


tion ; and the latter is good for 2 
tion. 


8 
deviſed, notwithſtanding the precedent general 
/ — 


33 — — Clauſt comes laſt, the 


firſt Deviſe is void. (i) So alſo it is to be e both i) 38 ln. 
the Deviſes are particular, that then the fir Deviſe is void: Co. Banc. 


As ſuppoſe a man doth firſt in his V Vill deviſe Long-acre to A. 
and his Heirs, afterwards in the ſame Will he doth deviſe the 
ſame Land to R and his Heirs: In this Caſe ſome have held the 
firſt Deviſe to A. is void ; which others have denied, holding 


that both the Deviſes are „and that A. and B. in this Caſe (k) Quere. 


. profis or of his Land, 
a man or occupation 

by cha Devie te regs it ſelf is pen ps win of Goody e 

or one may have the occu and an r 

han Man 106. Ori 77 png or only the . oooks of bis 

Land, this is a Deviſe of the Land it-ſelf, () For 4p will 


Paſs (m) Brownl. 80. 


by words in a V Vill, which will not paſs by the ſame words in a 1. part. 


Deed ; but whatſoever will pu s by any 1 in a Deed, will 
paſs by the ſame words in a V Vill ; the reaſon is, becauſe VVills 
are always more favourably interpreted than and there 
is good reaſon for that al. If a man ſays in h VVill, I give 
all my Land, or all my Tenements to A. B. he ſhall have not 
only all the Lands whereof the Devi ſor is ſole ſeized, but alſo all 
the Lands whereof he is ſeized in Common, or 
with another; and not only all the Lands he 
ſeſſion, but alſo the Lands he hath in Reverſion of any le! be 
hath in Fee; ſunple. But if he ſay, I give all my Lands in poſ- 
ſeſſion only, then the Lands he hath in Rev are excluded 
our of char Deviſe, (#) 
& If = man . of Land d Fer ſiople in the Pariſh of 
Grade, faith in his V Vill, I give all my Lands in the faid Pariſh 
to 4. B. and after the V Vill made aud publiſhed, he doth 


(a) Plows, 66. 


other Lands in the faid Pariſh, and Ach: In this Caſe, and by (©) Plow. 343, 
this Deviſe, A. B. ſhall not have the new N 7 Yet Veto ies N. 


by a new Publication of 22 9 the 


is) Yeu Yea thogh he Erne 
Bceckſord 
pm 5 in du Pariſh: na Parincore. 
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ti) Flov. 344. cauſe it ſhall be intended that he meant to purchaſe it. (1) Alſo 

| if a man hath ſome Lands in Fee-{imple , and other Lands only 

for years in Dale, and he deviſe all his Lands and Tenements in 

Dale: By this Deviſe the Lands and Tenements he hath for years 

do not paſs; but if he hath no other Lands in Dale, but thoſe 

(q) Hill, 20.Jac. for years: In this Caſe probably they will paſs. () But if one hath 

At. Loſtis verſ 2 Leaſe for years rendring Rent, and the Leſſor deviſe his Rent 

" Bake: 0 one for life with a Remainder,over: it was held, that here- 

(2) More Cale by the Land it ſelf did pals, when the Leaſe for years was 
' 1066, ended. (2) t | 

7. A. deviſeth his Land to M. his Wife, until E. his Daugh- 

ter ſhall accompliſh the age of 21 years, the Reverſion to the ſaid 

E. and the Heirs of her Body, upon condition that ſhe ſhall pay unto 

his ſaid Wife during her life, in recompence of her wer 

of all his Lands 20 J. and upon default of payment he Wills his 

Wife ſhall enter, and enjoy all the Lands during her life, the Re- 

mainder ut ſupra, the Remainder to F. S. in Tail, and dies. M. 

the Wife enters, E. the Daughter being within the age of 14 years. 

M. take to Husband F. D. the Husband and Wife came and de- 

manded the 20 J. and none ready to pay it. Whereupon the 

Husband and Wife brought a Writ of Dower and recovered. In 

this Caſe it was r@olved, where the 20 l. Rent, or a ſum in grols, 

That by the bringing of the Writ of Dower, the Wife of the De- 

viſor had loſt all the benefit which was to come to her by the 

(r) Mic.30.Eliz. Deviſe ; becauſe the ſaid Rent was deviſed to her in recom- 

' in C, B.Geflin pence of her Dower ; ſo that it was not the meaning of the De- 

& Werbur viſor that the Wife ſhould have both. (r) 


ton's Caſe. Leon 


J) h che time of Queen Mary, Benloes Serjeant moved this 

IN 2 Caſe: A man ſeiſed of Lands and Tenements in Leudon, deviſed them 
vid. Owen zo, by theſe words; wiz. LI will and bequeath unto my Wife Amy 
& Hughs Livelihood in London tor Term of her Life,] and that by this Will 
Avidg. the Lands in Longo» paſs to the Wife by this word L Livelihood. 
Note: For Brook . Juſtice ſaid, That it was in ancient time uſed 

ſo in divers places of this Realm, and had been taken for an Inhe- 

ritance. Unto which Dyer alſo agreed. be hs , 
A. having two Sons by two Wives, deviſed his Land to F. 
his Eldeſt and his Heirs after the death of his Wife, to 
whom be deviſed them for her life. The Queſtion was, Whether 
(1) Mic. 24 the Son ſhould take them by Deviſe as a Purchaſer, or as Heir at 
Car. in 8. R. Common Law by deſcent. The Court held, That the Deviſe 
rot- 3052. was void, and that was it not in the power of the Son to make 
Preſton Election to take by Deſcent, or by Purchaſe ; but be muſt of 
80ler it. necelfity take the Land as the Law directe, which is by De- 
149. +” ſcent: Andi it is againſt the Maxim of Law to give a thing to 

ſuch a perſon- to whom the Law gives it, if it had not been 

given. | | | Ir 


Part III. Of Legacies and Deviſes. 


— 


It hath been held, That if a Deviſe be of Land to Execurors, 
and they renounce the Will, that yet they may take the Deviſe. 
Q. How a Deviſe (be it of Land) given to Executors qua tales, 
can hold » when upon their Renunciation of the Will there 


are none Teſtamentatily ſuch in being (1) 


(1) More Caſe 


808. Gibbons 


One Deviſed all his Lands that he had purchaſed of A. B. and „f Maste. 
then he had purchaſed it, but had not his Conveyance of it yet ws. © 


it was held, That the Lands paſſed by that Devile (2). 
If any one hath an ancient Tenement, and Lands thereto be- 
longing, and then purchaſe more Lands, and occupy them all to- 


(2) AnderC. 


182, 185. 


gether with the Tenement many years: And being all thus in his 


Occupation, faith in his Will, 1 give my Tenement in D. and al 
Lan: 


belonging to it, now in my Occupation, to A. B. By this 
Deviſe A. B. ſhall have the ancient Land only, and none of the 


new-purchaſed Land. But if there be no ancient Land belonging 
to the Tenement, but new- purchaſed Land only, there po Wy 


it may be otherwiſe; for otherwiſe the words will not be ſatisfi- 
ed; as, where a man hath ſome Lands in Fee-ſimple, and other 
Lands for years only in D. and he deviſe all his Lands and Tene- 
ments in D. here the Lands he hath there for years ſhall not paſs : 
But if he hath no other Lands in D. but the Lands he hath for 
years : In that Caſe, theſe Lands may perhaps paſs by the De- 


vile (3)- 


(3) Hill. 20. 


If a man hath a Meſſuage, and Land which be hath uſially IA Ba 
enjoyed with it, and by Will deviſeth the Meſſuage with the ap- en 
purtenances : By this Deviſe the Land doth not paſs' (4). | Pieh-m 2 

If one ſeiſed of Land in a Village, and in two Hamlets of the Baker. 


ſame Village, deviſe all his Lands in that Village, and in one of 


the Hamlets by name: By this Deviſe none of his Land in the 
| (5) Dyer 261+ - 


other Hamlet will paſs (5). 

One ſeiſed of Land in Fee-fimple in D. deviſed by hwy in 
this manner; viz. I give all m din D. wnto A. B. Andaf- 
ter the Will made and publiſted, he doth purchaſe other Lands 
in D. and dieth : By this Deviſe A. B. ſhall not have the new- 


Lands (6): It may be otherwile, in caſe it can be ſuf- (6) Plow. 343. 
iently proved, that the Deviſor had an intent to purchaſe theſe Old N. B. g 
Lands when he made and publiſh'd his Will; or that it was Fitz · Deviſe 17 


= NG that theſe new-purchaſed Lands ſhould paſs with the 


One having Iffue a Son and a Daughter, deviſed that his Son 
ſhould have his Land at his age of 24 years, and that A. ſhould be 
his Executor, and ſhould repair his Houſes, and have the over- 
ſight and doing of all his Lands and moveable Goods till his ſaid - 
age of 24 years: It was held, That by this A. had no intereſt 
in the Land but an Overſight · intereſt (7). 


: 


(7) ehen. 
13+. 
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One ſeiſed of Land, and poſſeſt of a Term, deviſed all his 
Lands and Tenements to his Executors till they had paid his 
| Debts, By this Deviſe they ſhall have the Term as Executors, 
(08) More Caſe and the other Land as Deviſees (8). 

e A man made his Will in theſe words; vix. I give and bequeath 
one half of my Lands to my Wife, and after her death give all 
my Lands to the Heirs Males of any of my Sons, or next of Kin. 
In this Caſe, it was held, That the Deviſe was void, becaule of 
-uncertainty, and the words da in the diſ junctive; and we 
ought not to frame a ſenſe upon the words of a Will, where we 
(a) Tria. 1649 Cannot find out the Teſtators meaning u. Likewiſe it hath been 
rot. 849, in B. adjudged, That Lands deviſed toa mans Iſſue was uncertain, and 
R. Beal & Wy- therefore ſuch Deviſe void x. And in the former Caſe it was 
man's Caſe. further ſaid, That the Deviſe was uncertain, for that the intent 
ny r ia of the Deviſor doth not appear; for it appears not what Heir 
- b. Tayler & male ſhall have the Land, whether the Heir male of the Son, or 
Savyer's Caſe. the Heir male of the next of Kin, for the words are in the Diſ- 
junctive: And beſides the faid Judgment given in Tayler and 

Sawyers Caſe, 41. Eliz. C. B. It was alſo adjudged in this v 
point, Hill. 2 Car. C. B. Rot. 1288. in Hunt and Fiſher's Cale 
And in the principal Caſe it was ſaid, That the intent of the De- 
viſor here was caca & ſicca, ſenſleſs, and cannot be known, in 
which Caſe a ſenſe ought not to be framed upon the words of a 


. 3 So the Court inclined to opinion, that the Deviſe was 


ans CUE" IF one deviſe his Mannor of 4. in S. and it Lie in S. and 24 
By this Deviſe that part of the Mannor which lies in A. will not 


pu And therefore if one having divers parcels of Land 
ying in the Pariſhes of S. and AA. called alltogether Ruſhcrofts, 
uſually enjoy d together as one Farm, make his Laſt-Will and Te- 
tin this manner; viz. As to the Diſ paſitiom of all my Land: 
Rents, &«c. inter alia, I give ali thoſe my Lands in the Pari 
of S. called Ruſhcrofits, to my Wife for life, and after her 
ceaſe, that it ſhall £0 to ohn wy Son and bi: Heirs : And after 
other Clauſes, then faith, and if my Son John die without Ine, 
then Ruſhcroffts ſhall "remain to my three Daug bters in Fee. By 


0 Cre. 1. 28. this Deviſe, that part only of R#ſbcroffis which is in S. and not 
Tuſſeſnam verſ. the whole doth (1). 


2 A Deviſe of a Fee; ſimple to the Deviſors own right Heirs is 
void; for they are in by Deſcent : It is otherwiſe of a Tail (2) 
(z) Hob. 30. Allo to the and Heir, bd bl this fork Deviſe is void, 
t it be not to the Heirs Collective, to the perſon that is 

(3) Hob, ibid, Ha Fee. (3). 
One deviled his Land to his two Sons, and the Heirs of their 
„ Bodies; and faith after, That his Executors ſhall have RING 
| | 7 
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they come to their ſeveral ages of 21 years: And one of them 

only E he ſhould have his 
t (4). 

* Acrigcch Land to B. and C. his Sons, and to the Heirs of 

their two Bodies begotten; and Wills, That each of them ſhall 

enter at their ſeveral ages of 21 years, and that the Executors ſhall 

take the profits of their Lands untill they come to their ſeveral * 

ages of 21 years: In this Caſeit was held, That the Sons ſhould - 

not have the Land till they were both of age, and the Executors | 

till then ſhould have it (5). (50 Belſtr. 1. 42. 
A. deviled his Land to his eldeſt Son and his Heirs, after the 

death of his Wife: And it was held, That the Deviſe was void, 

and the Deviſee hath not Election to take by Purchaſe or De- 

ſcent (6). Alſo, if one hath but one Daughter, and deviſe his (6) Styles 148 

Lands to her in Fee; or a Son and Heir, and deviſe it to him in 

like 7 ſuch Deviſe is void, and they ſhall take by De- 

ſcent. (7) | (7) Goldsbi 144 
If a man hath in his Occupation ſeveral Farms her, * Anon 2 

then doth deviſe one okay: _ 3 all the Lands to „rn 

che ſame belonging, the other Farms not pals with it, al- HA.. 

though they be occupied all together . pus 
152 man doth will and devile, That A. and B. his Feoffees Gaſe. Godbolc. 

ſhall ſtand ſeiſed, and be ſeiſed tothe uſe of J. S. for his Life, 353. 

the Remainder over, &c. when in truth he hath no Feoffees It 

is a good Deviſe to F. S. by reaſon of the intention. Or if a | 

man make a Feoffment to his own uſe, and afterwards deviſe, 

That his Feoffees ſhall be ſeiſed to the uſe of his Daughter A. (z) Mia 2. Can 

who in truth is a Baſtard, it is a good Deviſe of the Lands by in B. R Ba. 

Intention x. field & Eybo. 
Three Brothers are of one Father and Mother, the middle Por — — 

Brother ſciſed of Land deviſable, giveth this by his Teſtament : 

Propinquiors fratri ſuo. It ſeemeth that none of them ſhall (20 Den Read. 

have it 4. on the Stat. of 
Note, it was held by the Juſtices, That if a man ſeiſed in Fee . u. . 5. 

of a Mannor and Lands, deviſeth the ſame by his Will to his © ©" 
Son, and afterwards in another part of the ſame Will, deviſeth 

2 third part of the ſame Lands to another of his Sons, that 

they are Joynt-Tenants of the Lands: And ſo if a man in one (o) Mic. U Erz 

mother Clauſe in the ſame Will he deviſeth the ſame Lands to Part. 11. & 

another in Fee, they in nt- Tenants 6. In like manner, if one Hughs Abr. 3. 

ſeiſed of a Mannor » doth deviſc the ſame to his Son, V in Appen- 

and after by another part of his Will deviſeth part of the fame — 216 

Lands to another of his Sons: Theſe Deviſes are good, and they viſa, 

{hall be Joynt-Tenants (1) Though they are properly ſaid to (1) Leon 3.1 1+ 

* be 


(4) Cro. 2. 2394 


341 


131. 139-Bul- Common (12). 
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de ſpoynt-Tenants, where goods and Chattels are fo given to 
two perſons, or two do fo buy ſuch things together, chat they 

poſſeſs themſelves joyntly one with the other: And ſuch things are 

not deviſable. Or if one have Iſſue two Daughters, and deviſeth 

Land to them in Fee: By this they ſhall be Joynt- Tenants, 

and fhall come in by the Deviſe, and the Survivor ſhall have the 

'_ whole (2). Or if one deviſe his Land unto two e£qualiter, and 

( ven. 65. to their Heirs : By this they are Joynt-Tenants, and not Tenants 
Anderl 2, in Common (3). Likewiſe a Deviſe to 4. and B. joyntly and 
5 ſeverally for their lives: By this the Deviſees are Joynt Tenants, 
(I ropham. not Tenants in Common (4). Or if one having only two Daugh- 
52. ters, Deviſe his Land to them in Fee: By this they ſhall take as 
Gold. TJoynt-Tenants, and not by Deſcent as Parceners (5) Or if one 
141. Plow. 33. geviſe his Land to A. and B. (without more words) it ſeems by 
(6) Mich. 37. this they ſhall take as Joynt-Tenants (6). Alſo if a Deviſe of 
35. C. B. Lo- Land be to two equally, they are Joynt-Tenants : But if it be to 
en & Cox. two and their Heirs equally, or part and part like, it is a Tenancy 
(7) Mare. in Common (7). Likewiſe,if a Deviſeof Lands be by a Father 
Caſe 7-25- to his two Sons equally, and their Heirs, they are Tenants in Com- 


(8) Cro-3.695 mon (8). Alſo where one deviſes his Land to two for life, equally 


(9)Dyer 25. to be divided, there they are Tenants in Common (9). One 
350% deviſed his Lands to his three Daughters in Tail, and after in his 
; Will faith; viz. I will that every of them be others Heir by equal 
portions : And it was held, That if one of them died, the Survi- 

(16) Anderſ. 1. vors ſhould be Tenants in Common, and not Joynt-Tenants (Io). 
194. Likewiſe if one deviſe to A. and B. and their Heirs his Land in D. 
equally, or to be equally divided: = this deviſe they ſhall hold 

(11)Nic. 37-38 as Tenants in Common (11). Or it one deviſe Lands to A. B, 
Eliz. CB.” and C. D. and the Heirs of either of their Bodies lawfully engen- 


be un] * gdred : By this alſo they ſhall take and hold not as Joynt-Tenants, 


but as Tenants in Common. Or if one faith in his Will, That A. 


(12) Paſch. g. and B. ſhall have bis Lands in D. and occupy them indifferently to 


Jac. Brownl. 1. hem and their Heirs : By this Deviſe they are alſo Tenants in 


* Tris. 6 (e) Between B. and P. the Caſe was this : 7 V, being ſeiſed of 
Eliz. Brown & the Mannors of V. and C. in Socage, made his Teſtament, deviſed 
Peaſe's Caſe, the two Mannors in form following; viz. The Mannor of V. to 
Anderſ. Rep. the eldeſt Son of R. F. his Couſin, and his Heirs; and further, he 
Caſe 315. deviled the other Mannor to M. V. during her life; and if ſhe 
dics, and t ben any of my Couſin Fs Sons living, then I Will un ſaid 
Mannor of C to him that ſhall ha ve my Mannor cf W.-R. F. had 
two Sons G. and F---G, enters on the Mannorof W. and the 
ſaid M. enters on the other Mannor. After G. dies without Iſſue. 
F. enters on the Mannor of /, and alienates the Fee thereof. Af- 
ter wards M, dies. F. living. The Queſtion was, Whether F. 
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ought to have the AA. of C. or not. The Court agreed, That 
he could not have it, for that he was not ſuch perſon as was 
named or limitted to take by the Will, for that he had not the 
Mannor of W. at the gime of the deceaſe of M. and therefore 
not the intended by the Will. 

(4) The Caſe was: That R. P. ſeiſed of divers Lands in A. and 
baving Iſſue four Daughters, B. F. F. M. made his Will 7 El. in 
writing, and thereby all his Land in A. he deviſed to B. and F. his 
Daughters, and made them his Executrices, and after in 33 Eli. 
purchaſed other Lands in A. (which are the Lands in Queſtion)and 
after one F. S. came tothe Deviſor, and deſired that he would ſell 
unto him thoſe Lands which he lately purchaſed. And he ſaid, No, 


(4) Trio. 37 
Eliz. Beckford 
ver ¶ Furnecott · 
'Cro. par. 3. 


they ſhall go with oy other Lands in A. to my Executrices. Afterwards 
ell 


in 34 Eliz. he fell ſick, the Will was read unto him, and he ſaid 
nothing thereto; but then gave divers Legacies of Goods to 
others, and cauſed them to be written and annexed in a Codicil 


thereto, and died : Whether theſe Lands newly purchaſed ſhall 


3 to the Executrices by that Will, was the Queſtion? wiz. 

hether by thoſe words uſed to a Stranger, or the aunexing of a 
Codicil to the Will, being only concerning Goods, be as a new 
Publication of his Will, to make theſe Lands to paſs? &c. Firſt, 
It was agreed by the Council on both ſides, and by the Juſtices, 
Thar if the Deviſor after the Purchaſe of that Land had made 
new Publication of his Will, and ſhewed his intent, that on 
Lands ſhould paſs, it had been a Deviſe of them : For thi 
words in the Will are Lal bis in A. I which are apt enough 
and ſufficient ro carry them, and he could not have added =P 

words thereto. But afterwards all the Juſtices (Gawd: 

ſave) held, that it is a new Publication of his Will, and ſufficient 
by the words to F.S. for that ſhews his intent ſufficiently, and 
the Will writ hath words ſufficient, And Fenner held, That the 
annexing of the Codicil thereto, is a new Publication as to it : 
For therein he affirmed, that it ſhould be his Will at that time. But 
the other Juſtices doubted thereof, becauſe he doth not ſhew t 
by any intent, that this Will ſhould be for his purchaſed Lands, 
nor that he then remembred them, But for the foreſaid Reaſons 
it was adjudged for the Plaintiff, That theſe Lands well paſſed 
by the Will. i 

Suppoſe a man hath two Sons, both named Fobn, and con- 
ceiving his eldeſt Son tu be dead, he deviſeth his Land by his Will 
to his Son Job generally, when in truth the eldeſt Son is living. In 
this Cale, the 236, Son may alledge and give in evidence the 
Deviſe to him, and may produce Witneſſes to prove the intent of 


his Father; and if no proof can be made, the Deviſe ſhall be void 
for the uncertainty of it. 


* 


-8C Glanvile 


le) Mich. 34 
Eliz In the 
Court of Wards 
The L. Che- 
ncy*: Caſe, Co. 
put. 67. 


- 
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Glanvile Serjeant prayed the Opinion of the Court in this 
t Much 40. & Caſe. (F) A man had Iflue a Son and Daughter, and deviſed his 
49. El C. B. Lands to his Son in Tail, and if he died without Iſſue, that it 
Bon verſ Smith ſnould remain to the next of his Name, and died. The Son died 
ons without Iflue, the Daughter being then married, whether ſhe 
” ſhould have the Land was the Queſtion? And held per Curiam, 
That ſhe ſhould not; for ſhe loſt her Name by her Marriage, 

but it ſhould go to the next Heir male of the name. But if 
had not been married at the time of her Brothers death,. the 
2 ſnould bave had it, for ſhe was the next of the 


me. 
KN g) One deviſed certain Lands in N. in Tail, the Remainder to 


ont Cafe Cro, the next of the Kin of his Name, and at the time of the De- 
ur. 3. viſe, the next of his Kin was his Brothers Daughter, who was 
' then married to F. S. The Deviſor died. The Tenant in Tail 
died afterwards without Iſſue : Whether the Daughter ſhould 
have the Land was the Queſtion, upon a ſpecial Verdict, and ad- 
judged without Argument, that ſhe ſhould not: For ſhe is not 
now of the name of the Deviſor, but of her Husbands name. 
But if ſhe had been unmarried at the time of the Deviſe, and 
death of the Donor, although ſhe had been married at the time 
of the death of the Tenant in Tail without Iflue, yet ſhe ſhould 
haye had the Land. Wherefore it was adjudged accordingly. 
u) Mich. 41 (b). Ejectione Firme : For certain Lands in A. upon Evidence 
Eliz. * to a Jury, a Deviſe was ſhewn of an Houſe with the Appurte- 
4 = nances, and thereby Land in the Field was claimed. And Pepbam 
Sept z, doubted whether it ſhould. paſs. But Fenner ſaid, That it well 
ght paſs.. And that upon Demwrrer in 28 Eliz.it was adjudged 
accordingly.. The Defendant then to make it clear — 
That the Houſe was Copy-hold, and the Land Free- hold: And 
the whole Court thereupon conceived, That it could not be ſaid 
Appurtenant, although it had been uſed with it. Whereforethe 
Plaintiff was Non-ſuited. 
GG) F. (i) In the Caſe between H. and H. all a the Caſe of 13 H.. 
Horton verl. That a Teſtatora Deviſe to his Heir of his Land after the death 
N R. of his Feme, is a good Deviſe (by Implication to the Feme) of 
_— that Land during her life; for it appears he intended his 
Heir ſhould” not have it beſides the Femme, and. none other 
can have it beſides the Feme.. And, therefore it is a good De- 
viſe to the Feme by Implication. But if ſuch a Deviſe had been 
to a Stranger, after the death of his Feme, it might perady7enture 
have been otherwiſe z for the Heir in the interim might have had 
it. Thus if one deviſe his Land to A. B. in Fee, after the death of 
C. D. (being his Son and Heir apparent : By this Deviſe C. D. 


hath an Eſtate for life by Implication, and until the Deviſe 4 


. 
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take effect, the Law will give it to him by Deſcent. The Law 
ſeems likewiſe to be the ſame, where one doth deviſe his Land to 
E. F. after the death of his Wife ; In that Caſe the V Vife ſhall 
have an Eſtate for her life by Implication. For which reaſon it is, 
That if a man deviſe in this manner; viz. Item, I give my Goods 
to my Wife, and that after her deceaſe my Son and Heir ſhall have 
the Houſe where the Goods are. It is ſuppoſed, That by this De- 
viſe the V Vife ſhall have an Eſtate for her life in the Houſe by Im- 

lication. It ſeems to be otherwiſe, if a man deviſe his Land to 
G. H. after the death of F. K. who is a ſtranger to the Deviſor ; 
for in this Caſe it ſeems F. K. hath no Eſtate by Implication, and 
that in ſuch Caſe of a Stranger, it doth only demonſtrate and fer 
forth when the Eſtate of G. H. ſhall begin ; and that the 
and intent of the Deviſor was, that his Heir ſhould have it unti 
that time. But if one having a Term of years, deviſe that his 
youngeſt Son ſhall have the ſame after his Wife, ſhe ſhall have it 
for her life by Implication. Notwithſtanding which, if one ha- 
ving a Leaſe for 2 deviſe part of the Term to a Child after (i) Brook. tit. 
the death of his 


cutors ſhall have his Term till his Son come to the age of 21 — gage 
years, by this his Son ſhall have it when he comes to that age (i). Bulſt. 2. 2. 


(*) Note, That the Opinion of all the Juſtices was, That if Cro. 2. 74. 
one make his Teſtament, wherein are theſe words; viz. | I releaſe Horton verſ. 
all my Landi, &c. to A. and to bis Heirs.) It is a good Deviſe 9" 


of the ſaid Lands to A. and his Heirs. gr 3 
() Upon a Special Verdict the Caſe was this: A Woman ſeiſ. cate 81. 


ife : In this Caſe, and by this Deviſe, nothing Peviſe 42. 52. 
is deviſed to her by Implicetion. Yet if one deviſe that his Exe- Lit. Prob. 10). 


ed of Lands made her Will, and deviſed the ſame to one and his () Mich. 30.31. 


Heirs, after they inter-marry. After Marriage the Woman intend. C. B. Ander. 
ing to revoke her Will, doth revoke it by Words after Marriage, — _ 385 
and faith, That her Husband ſhall not have the Land by her Will, * 
and after dies: Whether the Husband by that Will, or the next 
Heir to his Wife, ſhall have the Land, was the Queſtion ? The 
Caſe was argued pro & cow, ſeveral Arguments on both ſides. 
In fine it was adjudged, That the Will was yoid, and that the 
Husband could take nothing thereby, And although a new Publi- 
cation, after the Husbands death, of a Womans Deviſe of Lands, 
mode during Coverture, makes the Deviſe good, yet if ſhe fo 
make and publiſh it during Coverture, and after her Husband 
die, and ſhe become ſole, this Accident alone will not, without 
ſomewhat elſe, make the Deviſe good (2). (2) Plow. 144 
In an Ejectment: The Caſe was, A man deviſed all his Fee- 
ſimple Lands whereſoever to his Brother upon Condition, That 
he ſuffer his Wife to enjoy all his Free-Lands in H. during ker 
life : And the Jury fan, hu the Teſtator had * 
= 2 0 
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of Tythes in H. And whether the portion of Tythes did pals to 
the Wife by the Deviſe? was the Queſtion. It was objected, 
That the Tythes paſſed not: And Mich. 4.3 Eliz. A Deviſe of 
Lands extends not to Tythes; for Tythes are not Lands, but a 
Collateral thing to the Land. And Trin 42. Eliz. in that Tythes 
cannot be Appendant to a Mannor. But it was holden by the 
Court, That the Tythes did paſs; for that being in Caſe of a 
Will, the ing of the Teſtator ſhall be obſerved if it can be 
found out; and if it ſhould not be fo in this Caſe, part of the 
Will ſhould be void, which may not be, if it may be otherwiſe 
by a reaſonable Conſtruction : And it is clear, the Teſtator in- 

(3) Hill. 164%. tended to deviſe the Land in H. And by a Will, things of one 
rot. 7 48+ B. R. nature, may paſs by words which are proper to paſs things of an- 

8 other nature. The Court inclined to Opinion, That the Portion 

2 18.259 of Tythes in H. did paſs to the Wife (3). 

mn) Paſc. 5 (*) A man deviſed his Land to his Wife from year to year, 

Elia. Moor. until his Son J. come to the age of 20 years, and dies; the Wife 

Rep» 2.143: enters. F. dies before he attain the age of 20 years. And it 

was moved by Harper, Whether her Intereſt were thereby deter- 
mined. And it was held by all the Juſtices, 'That by the death 
of the Son the Eſtate of the Wife was determined, and that ſhe 
had no longer any Eſtate therein, For it is to be intended that 
the Will £ the Deviſor was, That his Wife ſhould have the 
Land during the Minority of his Son, for that he himſelf could 
not legally diſpoſe of the Land, being within age. And Dyer 
faid, That by theſe words, de anno in annum, it is intended 
that the Will of the Deviſor was, That the intereſt of the Wife 
Mould determine by the death of his Son. Burt if the words had 
been, [until his Son ſhould come, or might come to that age of 
: 20 years,] then notwithſtanding his death, the Eſtate of the 
| VVife had continued. | , 

(n) Mic. 30.El. (n) A. ſeiſed of the Mannor of Cheſſam, extending into Cheſ- 

in C. B. Sir An. ſam, and the Fown of Hertford, andalſo of Lands in Hertford, de- 

Denny's Caſe, viſed by V Vill the Mannor of Cheſſam to B. his eldeſt Son in Tail, 

. £ Hoch. and the Lands in Hertferd to C. his younger Son. It was held by 

| - any — all the Juſtices, That the younger Son ſhould have all that part of 
| tit. De, the Mannor of Cheſſam which lay in the Town of Hertford. 

oy (o) Paſc. 16. (o) A. deviſed that his Lands ſhould deſcend to his Son, bat 
Elz in B. R. willed, That his V Vife ſhouldtake-the profits thereof, until the 
my. Hg full age of the Son, for his Education and bringing up, and 
Abridg. ibis, died: The V Vife married another Husband, and died before the 

full age of the Son. It was the Opinion of the Juſtices, in this 

| Caſe, That the ſecond Husband ſhould not have the profits of thoſe 

Lands till the full age of the Son: For nothing is deviſed to the 

Vie but a Confidence, and ſhe is a Guardian or Bailiff for to help 
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the Infant, which by her death is determined, and the fame Con- 
 fidence cannot be transferred to the Husband. 
A man feifed of a Meſſuage to which a Garden and a Curtelage 
did belong, encloſed with a Wall, and there was no way to the 
Garden but through the Meſſuage: He deviſed the Meſſuage to 
his ſecond Son in Fee, not mentioning the Garden nor Curte- 
lage, nor faith cum pertinentiis p : It was adjudged in this Caſe, (pi 30 El. 
That the. Garden and Curtelage did paſs by this Deviſe: They trad 
faid a Curtelage is parcel of the Houſe, as a Stable and a Dove- Co. part 
houſe ;-and the Garden ſhall pa becauſe it is as well for necef- 89, & Hugh, 
ſity to it as for pleaſure. Yet by the Deviſe of a Houſe, Lands ibid. | 
appurtenant to it will not paſs (1). If one have a Houſe, and (0e. 3. 704. 
Land uſed with it, and he deviſeth the Houſe cum pertinentiis 3 + 
it was held, That the Land did not paſs by this Deviſe : Bur if 
it had been cum terris pertinentibus, it might have paſſed by that 
Deviſe (2). | L920 Coo. 1.48. 
One having two Cloſes (that originally were but one) called 
by the name of the Spring-Cloſer, by bis Will deviſed a Cloſe 
called Spring- Cloſe: And it was held, That by this Deviſe only 
one of theſe Cloſes ſhall paſs, by the Judge on the Bench. But 
the Jury found both to paſs, and the Judges ſuffered it to paſs (3) Clayton 
without any rebuke of them for it (3). Rep. Caſe 175. 
A. ſeiſed of Lands had two Daughters, and deviſed the Lands 
to the eldeſt and her Heirs, that ſhe pay to her Youngeſt Siſter 
yearly 30 l. It was the Opinion of all the Juſtices, this 
was a Condition, for ſo was the intent of the Deviſor : For 
otherwiſe the younger Siſter had no remedy for the Rent 3. And r 30. 
in this Caſe it was 2djudged, That the younger Siſter might enter Ela E R. 
upon a moiety of the Land, for breach of the Condition in Non- woes ny A 
payment of the Rent, for which the Action was brought. Oh | 
A man had Iſſue a Son and a Dz:1ghter, and he deviſed his 146, & Hugh. 
Lands to his Son in Tail; and if he died without Iſſue, it ſhould ibid. 
remain to the next of his name. The Son died without Iſſue, the (2) Mic. 30. El. 
Daughter being then married. The Queſtion was, Whether ſhe be hoon bo 
ſhould have the Lands? It was reſolved by the whole Court, Co. . — 
That ſhe ſhould not, for that ſhe had loſt her name by her Mar- 53 2. vid. Trina. 
riage : But if ſhe had not been married at the time of her Brothers 3 Kl CB. 
death, ſhe ſhould have had it, for ſhe was the next of name. Jobſon's Caſe. 
A. B. ſeiſed of Lands in Socage, deviſed the ſame by words > 12 
to his three Siſters; a ſtranger preſent recited the Teſtators d acc. * 
words to him, whereat he affirmed the fame. Afterwards the 
ſtranger for his own remembrance purs the words into Writing, 
but readthem not to the Deviſor — his death. This Deviſe 
ſo reduced into Writing modo & forma, is void, becauſe it was 
written without the order or direction of the Deviſor, and con- 
ſequently 
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(CO) Paſc. 3 0. El. 


B. R. Naſh & 


Edward's Ca ſe. the Opinion of, Oc. 


Leon. 113. It . 
vas the Opinion of the whole Court, Thar the Deviſe was void, and Wray Chief Juflice ſaid, 
That if he appoint A. to write his Will, and it is written by B. the Deviſe is void. But if after 
he had written the Will, he had read it tothe Deviſor, and he confirmed it, it had been a 

Will. it was the Opinion of the Court, That the Plantiff being Heir at Law, ſhould have 
Judgmenc to recover the Lands againſt the three Siſters. 


A. deviſeth his Lands to V after the deceaſe of his Wife, and 


156. 


(u) Hill. 43» 
Kliz. B. R. 


- (3) Trin. 30. 
Eliz. Rot. 1 160 
Whisker be 
Cleyton's Caſe. 


Beckford and 


Farnecoles Caſe inten 


340. 


te) Mich. *- 
liz. in C. 
— oaks Ker- Paſs ſuch an Eſtate, 


ſequently not within theStatute. But if after the writing thereof 
he had read the ſame to the Deviſor, and thereupon the Deviſor 
had affirmed the ſame, it had then been a good Deviſe ſ. It was 


if he fail, then he willeth all his part to the diſcretion of his Fa- 

ther, and died. V. ſurvived, the Father being dead before, with- 
out any diſpoſition of the Land: In this Caſe, the Father hath a 
Fee-ſimple, there being no difference where the Deviſe is, That 
FJ. S. ſhall do with the Land at his pleaſure, and the Deviſe there- 


of to J. S. to do with it at his diſcretion t. 


A man ſeiſed of Lands in A. hath Iſſue four Daughters, A. B. 
Leon. Rep. p. C. D. and deviſed all his Lands |B. 


intent of the Deviſor to be, that more ſhall 


purchaſed, this Land ſhall not paſs u. 


A man let ſeveral Houſes and Lands by ſeveral Leaſes for years, 
rendring ſeveral Rents, amounting to 10 J. per annum, and made 
his Will in this manner; viz. 1 bequeath the Rents of D. to my 
Wife for life, the Remainder over in Tail. By this Deviſe the 
Land it ſelf ſhall paſs; for it appears, his intent was to make a 
Devi'e of all his Lands and Tenements, and that he intended to 
as ſhould have continuance for a longer time 
ry & Dicks than the Leaſes ſhould endure; and the words are apt enough to 


Caſe. Cro. 2. convey the Lands, it being an uſual manner of ſpeaking of ſome 
part, 104. 


lat Abe. te. , who name their Lands by their Rents w. 


Deviſe. 


in A. to A. and 
Daughters, and made them his Executrices : Afrerwards he pur- 
chaſed other Lands in A. A ſtranger being deſirous to buy this 
Land of him newly purchaſed, he refuſed, ſaying, That this 
Land ſhould go with the reſidue of his Land to his Executors, 
as his other Lands ſhould go. Afterwards the Teſtator made a 
Codicil, and cauſed it to be annexed to his Will; but in the Co- 
dicil no mention was made of this new purchaſed Land: In this 
Caſe, this new purchaſed Land ſhall not paſs; for notwithſtand- 
ing that the reading of the Will, and the making of a Codicil, 
may amount to a new Publication, yet it doth not manifeſt the 


ded at the firſt : Alſo, the new reading of the Will, andthe 
Goldsb. 150. annexing of a Codicil, may not properly be termed a new Pub- 


vid. Bret and lication: And Without an expreſs Publication for this Land newly 
Rigden's Caſc. 


Plow. Com. 


two of his 


by that than he 


A 
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A man deviſed Lands to another man and his Heirs : The De- 
viſce died in the lite of rhe Deviſor, and then the Deviſor died: 
In this Caſe, the Heirs ſhall not take by the Deviſe; for that che 
Heirs are not named as words of Purchaſe, but only to expreſs 
and limit the Eſtate which the Deviſte ſhould have; for Eren (x) Vid.Plowd. 
theſe words [ Heirs, ] the Deviſee could not have the Fee-fimple : com. 142. in 
And the Heirs are named only toConvey the Lands in Fee · ſimple, Bret & Rig- 
and not to make any other to be Purchaſer but the Deviſee x. dene Cale, 

A man made his Laſt-Will and Teſtament, and thereby did 
deviſe his Goods, and alſo deviſed Lands to others; made his Mich 10. Car. 
Executors and died: The Heir of the Deviſor brought a Prohi. E. R. Not. 13. 
dition, to ſtop the Probate of the Will in the Eccleſiaſtical Court, Tat, Nen 
and afterwards a motion was made for a Conſultation. After di- jones Rep. 
vers Arguments at the Bar, the Caſe was argued at the Bench, 

Berkley and Fones were for the Conſultation, and Crook e contre. 
The reaſons for the Conſultation were, That it would otherwiſe - 
be miſchievous; for if where Lands are deviſed, the Probate of 
the Will ſhould be ſtayed by a. Prohibition, and no prejudice to 
the other Party ; for the Probate in the Eccleſiaſtical Court is of 
no force at the Common Law for the Lands, vid. Regiſt. in Bre. 
de Tenement. Legat. Where Lands. were deviſed at the Common 
Law, the Will was firſt proved in the Eccleſiaſtical Court, and 
afterwards in the Village where the Lands lay. But Creok « contra, 
relying on the Marqueſs of Wincbeſter's Caſe in Co. Par. 6. But 
that was anſwered by fones and Berkley, That in that Caſe there 
was a Conſultation : And in. the Caſe in queſtion a Conſultation. 
was granted. 
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CHAT. IL 


Certain Caſes touching Deviſes of Land in 
Fee-ſumple. 

1 A Fee-ſimple may paſs by ſeveral Words and Expreſſions in a 
l, wich e , ty Deed. = | 

2. A power to ſell Land deviſed, paſſeth the Fee-ſimple ; ſo doth 
the Deviſe of the Land (without ot ber wordt) on the leaſt 
Conſideration of a payment to be made by the Deviſee. | 

3. A Fee-fimple will 2 in a Will, as well by the Implic ation 
as Expreſſion of the word [Heirs 

4. — nice Diſt inction between Foym-Tenancy, and Tenaucy in 

0mmon. 

5. A Deviſe of Landi to a Corporation for life, is 4 Free- [imple ; 
and 4 it may paſs bythe — [A gns,] wit oF ohe 
word [ Heirs,] or the words [For ever. ] 

6. A Fee-ſimple paſſeth in 4 Will by Implication of a power to 
8 Lands,as well as by payment of money, enjeyn d the 


ee. 

7. In what ſenſe the Habendum ſhall be conſtrued, where the 
Deviſe of Lands ſeems ſomewhat doubt ful. 

8. In what Caſe a Fee. ſimple, and all the Teft ators Inberitances 
may paſs by general words to the Deviſee. 

9. A Deviſe in Fee made to one, cannot in the ſame Will be made 
to another, | 

10. Heu the word [Paying] doth create a Fee in a 44" 3 
and bow by a Deviſe of Rents the Landit ſelf doth paſs. 

11. A Deviſe (hall be for the Deviſees benefit, not prejudice; al- 
ſo in what other Caſe a Fee ſhall paſs by Implication. | 

12. In what Caſe, and by what words the Fee, and not Leaſes, 
or the Leaſes, and wot Fee, do paſs by a De viſe. 

13. Other Caſes in Law touching this ſubj ect. 


I. Here are many Words and Expreſſions whereby Lands 

will paſs in Fee ſimple by a Will, which by a Deed will 

not lo convey the fame. As ſuppoſe a man deviſe his Land in 

(4) Lit. Bro. : this manner; wiz, I give my Land in Dale to A. B. and his Heirs, 
_ * or to A. B. in Fee, or to A. B. for ever, or to A. B. Habendum 
SQ. 586. Kel. ibi & ſuis, or to A. B. and his Aſſigns for ever, or to A. B. to give 
way 43. Co. away, or ſell, or do therewith at his pleaſure : All theſe and 
ſup. Lit. 19, fuch like in a Will create a Fee- ſimple Eſtate, and A. B. ſhall 
* — - 25 have the Land to him and his Heirs for ever; (a) 8 by ſuch 
pn 5 1. 8, Words in a Deed no more will pats than an Eſtate tor life, ſave 


46. only 


* 
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only in the firſt Caſe. Alſo if any now ſince the making of the 
Statute of Uſes, deviſe that the Feoffees of his Land ſhall be ſeiſed 
of the Land to the uſe of B. C. and his Heirs , or to the uſe of 


B. C. and the Heirs of his Body ; or that his Feoffces thall mace 
an Eſtate of the Land to B. C. and his Heirs, or to him and * ö 
the Heirs of his Body: This is a good Deviſe of the Land in Fee-„ 3 
ſimple, or Fee-rail. There are alſo ſeveral other ways of Fee , _ 


ſimple by Will. For ſuppoſe Land be given to a man Habend. . 11 

fibi & Heredi ſuo: This indeed is not Fee-fimple; other wiſ eee 

it is, if it be given ſibs & duobus Haredibus ſuis tantum. (b) So 3 a Bots ' 

if Land be given to a man{Habend. ſibi & Hæred. with warran Wilen ge 

of the Land ſibi & Hæredibus ſuis : This is a Fee · ſimple. (e) (e) bia. 

Or if a man Deviſe Land to A. B. for his life, and after to the JEREN 

Heirs, or to the right Heirs of A. B. By theſe Deviſes A. B. hath (a) Dyer obi 

a Fee · ſimple in the Land. (d) Alſo if one deviſe his Land to his ſap. cap. 3. & N 

Wife to diſpoſe thereof at her Will and Pleaſure , and to give it 

to one of his Sons: By this Deviſe ſhe hath a Fee · ſimple; bur it is 5 

qualified, for ſhe muſt convey it to one of her Children, and can- ce) Co. 6. 16. 

not convey it to another. (e) & Dyer 126. 
2. When in a Will power is given to a Deviſee of Land by 

the Teſtator to ſell that Land, ſuch Deviſce hath a Fee-fimple in 

that Land; for power to ſell, giveth by Implication an Eſtate in | 

Fee-{imple. (F) Alſo, if one Deviſe his Land to A. B. paying (f) 18 Jac. B. R. 

101. (without other words:) By this the Deviſee hath the Fee-ſimple Green verl. 

of the Land, albeit 10 l. be not the hundredth part value of 

the Land. In like manner, if one deviſe Land ( whereof he is 

ſeiſed in Fee to A. B. paying 10 l. to C. D. By this Deviſe, albeit 

there be no Eſtate expreſſed, yet A. B. hath the Fee · ſiwple of the (8) Mich. 13 

Land in reſpect of the payment of the money. (g) This holds true — A R. Dyer 

. . 37. 
only "4 the intent of the Teſtator doth not appear to be * 147 * 


3. Ik one in his Will deviſe bis Land to his Wiſe in the firſt Sen d 
place, and then faith my Will is, That my Son A. ſhall have it after (i) Trin. 30. 
my Wite's death, and if my Wife die before my Son B. that then Elin. If 1 de- 
my Son A. ſhall pay to B. 101. by the year during the Life of B. ie Land, 
and alſo an 100 J. to J. S. In this Caſe A. ſhall have the Fee-ſimple — divided 
of the Land. (bd) Alſo if one deviſe his Landin this manner 3 vix. berween them, 
(i) I give. Whit-acre to my eldeſt Son and his Heirs for his part: they are Te 
Item, Black-acre to my youngeſt Son for his part: By this Deviſe nants in Com- 
the youngeſt Son have the Fee-{imple of Black-acre. Or thus, a VEE . 
U give White-acreto A. B. Item, Black-Acreto AB. and his Heirs: 9 — 4 
By this Deviſe A. B. ſhall have the Fee · ſimple as well of M bite · to be civided 
acre as of Black-acre. (1) | between _ 

by J. S. Th 


loch divifion be made they are Joynt-Tenants. Mich. 31 Elia in R. R. Dickens and Marſhes 
Caſe. Goldabr. 182. (1) Trin. 27 Ain. F 


Te 4 If 


A 


1 


4 If a man deviſe his Land in this manner: Hum, I give to 
d. D. and their Hot my Lands in Kent —— 


4 
| Lands Kent equally to be divided: By theſe words A.B.and C.D. 


(k) Agjudged have and hold the Land not as Joynt-Tenants, but as Tenants 
Lowen ver in Common, ſo that the Heir, and not the Survivor ſhall have his 
Cox. Mich- 37 part that firſt dieth; And yet in Caſe of ſuch a Limitation 
& 38 El. Com. Tug ir is otherwiſe. But if one deviſe his Land to A. B. and C. 
B Dyer 772, D, and their Heirs (witbout more words) it Gemsthat by this De- 
133. Lit. 283. viſe, they ſhall take and hold as Joynt- Tenants. () Yet if one 
Perk. 6. t70. deviſe Land to A. B. and C. D. and the Heirs of either of their Bo- 
Dyer $50. dies lawfully begotten, It ſeems that by this Deviſe A. B. and 
(0 Dyer 3276. C. D. ſhall take and bold as Tenants in Common, and not as 
2 Joynt-Tenants. (7) Likewiſe the Caſe is the ſame, if one deviſe his 
Brown. Rep. 1. Land to H. B. and C. D. in this manner; wiz. I will that A. B. 
131. 169. and C. D. ſhall have my Lands in Kent, and occupy them indif- 
n)Goldsb.1 4 1- ferently to them and their Heirs. () But it one, who hath two 
141. Ph»: 53- Daughters only, give or deviſc his Land to them in Fer: By this 
j- Deviſe they ſhall rake as Joynt-Tenants, and not be in by Deſcent 
2) mo. caſe as Partners; (a) for the Teſtators Will ſhall take place. Bur if a 
— De viſe be to two equally of Land: By this they ſhall not be Joynt- 
(0) Dyer Le- Tenants, bur Tenants in Common. (1) Or if a Deviſe be to a 
_ 8. mans three Children equally to be divided, they are Tenants in 
8 3 land te ho he Mayor and Commonalty 
Hob, Rep. 7. F- it Lan given to t yor 

90 — don, or any other Corporation, to bave and to hold for term of 
147. 149 their lives, it is a Fee-Hmple. (o) Or if a man ſay, I give to 
1 part. & fart. A. B. my Houſe, with all the Lands for a 1 years; and that 4. B. 
60 Co.fup Lie, ſhall have all my Inheritance, provided it be not contrary to Law: 
g.Perk.Seft. 37 In this Cafe A. B. ſhall have the Fee. (y) Or if he give it to his 
239. Terms of right Heirs males, and Iſſue of his Iſſue of bis name, this alſo is a 
Lav, tit. De. Pee · ſimple. (q) And although it be affirmed by ſome , That if 


of Lon- 


* re Car. the Teſtator deviſe his Land to A. B. and his Affigns, without ſay- 

BC ing, ( For ever, J A. B. ſhall have an Eſtate only for life; (r) yet 

(3) Hil. 1 3 Jac. the contrary is aſſerted by others, and that it is a Fee-fimple. () 

B.C Blanford And if one Qeviſe to another in perpetuum, it is a Fee, without the 
verl Blandford, ward I Heirs J (3) 

6. If a Teſtator faith, I will m 

life, and after his deceaſe to my Son B. And in caſe my Son 4. 

N ſhall hereafter purchaſe Lands of as good value as that Land for 

ö Son B. that then my Son 4. ſhall fell the Land deviſed to m 


0 


dec Devel, Son B. as his own, and ſhall pay 20 J. to C. P. Inthis Caſe A. ha 
a Fee · ſumple, implied by the power which A. hath to fell, beſide 
the = 27 of money. (t) Alſo if one deviſe Land to me and 
my Heirs ; and in Caſe the Heir at Law put me out, that then I 
&all have other Land inſtead thereof: In this „. 


Land to my Son A. duriag his 


T% 1 
* 


- I * * TY 
7 K 


—— 


2s 
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Berit, l have the Fee · ſmple of the firit Land, norwnktanding g 
the latter words. (a) Libewiſe if a Teſtator deviſe Land to me for (o) Paſch. 4. 
my life, the Remainder to his own Son, and the Heirs wales of Jac. in- _ 
bis Body, and in default of ſuch Iſſue, the Remainder to 'the , 
next Heir male of the Teſtatory, and the Heirs male of his'Bodp: 
5 Heir wale of the Son hack an Eſtate in Fer- | 
7. Suppoſe a man ſeiſed of Lands, make his Will in this man- 
ner; vix- Irn. I deviſe to my Wife Bleck-acre for her life, the 
Remainder to my Son T. in tail. lem, I will to my Son J. all y 
Lands in D. alſo all my Lands in S. alſb my Lands in F. Alſo 1 
give to the ſaid T. my Son all my Hland, or Land incloſed with wa- 
ter, which I of F. S. to have and to hold all the ſaid laſt 
before devi n Son and the Heir of his 1 
Body: In this Caſe, the Habendum ſhall extend to all the Lands 
in D. S. and V. and ſhall not limit the Deviſe only to the Ifland ; 
becauſe the thing laſt deviſed by the Will was an Iſland in the 
ſingular Number, which cannot anſwer to the Habendum in the 
plural, which if extenſive to the Ifland only, 7: then ſhould 
have but for life in the Lands of D. S. and “/. But it was other - 
wiſe reſolved; vis. That the Habendum ſhould extend to e. 
the Lands in D. S. and F. (x) * wa.” 
8. A man ſeiſed of a Meſſunge holden in Socage, in Fee, deviſed man and Wic- 
the ſame by theſe words: I deviſe my Mefſuage where I dwell to mans Caſe: 
A. B. and her Afligns for ten years, and A. J. ſhall have all my Leon Rep. 57, 
Inheritances, if the Law will: ln this Caſe, the Deviſe in Fee of ** 
the Meſſuage is : and by the words of the Will, all his 


Inheritances do alfo-paſs.. (5) 22 


9. If a man deviſe Lands to one for ever, chere he hach' Fee; Male u 


for ſuch an Eſtate might be conveyed by Act executed. But if Hardiags Cate. 
he further deviſe, That if the Deviſee * Act, chat then Godbolt. 208. 
another ſhall have the Land to him and his Heirs, the ſame is void; 
for when as he hath di of the Eſtate in Fee to one, he hath 
not power after in the ſame Will to diſpoſe the ſame to another, 
it being a Rule in Law, That ſuch an Eſtate which cannot by the 
Rules of the Common Law be conveyed by Grant executed in 
"> ap N 8 in the Law, ſuch an 
te cannot Wi a man, who is preſumed (2) Co. 1, pare 
to be void of Council. 8 | ”. in Corber' 
10. A man having Lands in Fee ſunple, and Goods to the ya- Cale, 
lue of 51. only, deviſed to his Wife all his Eſtate, paying his 
Debts and Legacies : His Debts and ies amounting to 40 l. 


DO ——— _— — 
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(a) Trin. 165 1. which cannot be, if the Lands paſs not in Fee. (2) And it a 
in R R Kirk. man deviſeth all bis Rents: It was held, That all his Lands do 
Ble 2%. 11. Note, That by intendment of Law, a Deviſe ſhall be for 
Mich. 45 Elia the benefit of the Deviſee, and not to his prejudice: As if Land 
- Riches ta the value of 3 l. per Annum be deviſed to A. and that A. ſhall 
fe," pay out of it 50 5. per Anmomn: In this Caſe 4. hath but an Eſtate 
99 5 life, for he may pay it out of the profits of the Lands, and is 
ſure to be at no loſs. if it be deviſed to B. for life, the Re · 


en . A 
. 
. 


* 104. paying 505. per Annum out of it: In this Caſe 4. 
e 


hatha Fee · ſimple by. Implication ; becauſe after the payment there- 
of. A. may die, before he can receive ſatisſaction for the fame out 
of the profits of the Land; and therefore ſuch Deviſe ſhall be a 
Fee ſimple, becauſe the Law intends that the Deviſe was for the 


(c) Co. 6. part. benefit of the Devilce. (e) | 
16. Colliers, 12. Note alſo, That if a man hath Lands in Fee, and Lands for 
Gals Years, and he deviſeth all his Lands and Tenements, the Fee · ſim 


Lands paſs only, and not the Leaſe for Vears. 2. If a man hath a 

Leale for Years, and. no Free-hold, and deviſeth all his Lands and 

Tenements, the Leaſe for Years paſſeth. 3. That if one deviſeth 

his Lands which he hath by Leaſe, to his Executor for life, the 

(8) Trin. Remainder over, that there ought to be a ſpecial Aſſent thereunto by 

2, Car. in B. R. the Executors as to a Legacy; otherwiſe it is not executed. (d) One 

Roſe and Bart. gage Leaſes of his Lands ſeverally, reſerving Rents, and then in his 

Sang Will ſaid,. As concerning the diſpoſition of all my Landi and Tene- 
Cro. 1. part, 

213, ments, I bequeath the Rents of D. to my Wife, &c. and held good; 

Trin. 14 Jac. and that the Land it ſelf ſhall 2 by it. (1) And yet A. ſeized of 

B. N N. Rep. Lands in S. in Com. Mid. and of other Lands in E. in the County of 

(e o,, S wade two ſeveral Leaſes for years of them unto two ſeveral per- 

Hay — ſons, reſerving 10 l. Rent upom each Leaſe. And after he made his 

Derrick. Will thus ; viz, As concerning my Lands, I give and bequeath 10 l. 

f & year in S. in the Pariſh of E. tomy Wife M. during ber Life, and 

after her deceaſe to my Father, and after bis — to my Brot ber 

G. And if it pleaſe God they die without 1ſſue, then to F. and J. my 

Bretbhnen. Item, I give to my Wife my Houſe and Tenements in 8. 

The Defendant married Ad. and after the years expired, claimed the 

-_m during wy * his Wife 2 — — „ that a my 

ent ]; was not ſufficient to convey y the Statue of Wills, 

no —— ware. For it was ſaid it was afterwards adjudged, that it was (2.) 

verſ. Marſhal- But it hath been held, That by a Deviſe of all the Rent, the Land 

out of which ſuch Rent doth ariſe, will not paſs by the Statute; nor 


ew. td as it ſeems. where one hath a Neverſion upon a Leaſe for years, with 


900. a Rent incident to it, and he doth deviſe the Rent for life with a 


Derrick vel Remainder over; this will not pab the Rent when the years aro 
Len y. expired (3) ¼ò | _ 


+ ds hs r 
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13. 1 deviſath his Lands in Londes to his Son and bis lein, 
after the deceaſe of his Wife; and in Caſe his Daughter ſhould' 
- ſurvive his Wife, and his Son, and his Heirs, that then the Daugh- 


ters ſhould have it fbr life, and after their death F. and R. ſhould. 


have the ſame , and that they ſhould pay 6 J. 6 x. yearly to the 
Company of Merchant-Taylors, to be diſpoſed of ro Charitable 


Uſes : In this Caſe, three points were argued : 1. Whether the 


Wife had an Eſtate for life by Implication of the Will? And it 


was reſolved, that ſhe had. 2. Whether the Son had a Fee- 
ſimple, or Fee-tail ? and it was reſolved that he had a Fee tail 
Emplication of theſe words; viz. [If his Daughters ſurvivr 


b 
his Wife, and his Son, and his Heirs, J whereby it is plainly im- 


plyed, That the Heirs there intended, are the Heirs of his Body, 
and not his Heirs in Fee; for fo long as the Daughters live, the 


Son could not die without a Collateral Heir. 3. What Eſtate 
F. and R. have after the death of the Daughters ? And as to that: 
it was reſolved, That they have a Fee · ſimple, by reaſon of the 
Annual payment of money ; and it is not to be regarded what 
Annual value the Land is of, over and above the ſums they pay; 
for every ſum of money mou or payable doth cauſe the Deviſce to 
have a Fee: ſimple. An 
viſe to A. and his Succeſſors, is a Deviſe of F ee · ſimple, without 
the word L Heirs ] becauſe it implies a Fee · ſimple, although it. 
wants the expreſs words. | | 

If one deviſe Lands to A. B. and his Aﬀigns , without ſaying - 
[ For ever: By this it ſeems a Fee-ſimple paſſeth, Trin. 2 Car. 
B. R. wid. tamen Co, en Lit. 9. Perk. Sect. 57. New Terms Ley 
Deviſe, & More 434. Gaſe 463. And it is reported in Child's. 
Caſe, That a Deviſe of Lands to one and his Aſſigus, is a Fee- 
fmple, and him an abſolute power to diſpoſe of it. Cro. 
2. 460. in Childs Caſe: | 


One deviſed Land for life to his Wife, and after that A. B. his - 


eldeſt Son ſhould have it 10 l. under the ſum or price it coſt; 


and if he died without Iſſue, that C. B. his ſecond Son ſhould. 


have the Land 101. under the price it coſt ; and if he died with- 

out Iſſue of his Body, then that his two Daughters D. and E. 

ſhould have it, paying the value thereof to the Executors of the 
Wife : In this Caſe it was held by ſome, That A. B. the Deviſee 

had an Eſtate- tail, and that the general Linutation, be dies 

wit bout * Body, did not alter the ſpecial Tail: But 

held by moſt of the Jud 


One having two moities of Land, the one in E. the other in 
K. of ſeveral purchaſes, among other deviſes, ſaith thus; wiz. 
4d 6s t my moiies, I deviſe all my moit ies in K. to A. B. 2 


Coke Chief Juſtice ſaid, That a Do- 
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Fee · ſimple, by the word L payi (1) More Cuſe- 
which implies Perf (1) © * paying] fi. 


. Dog 
- 
| ; 
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— held, That by this Deviſc, both the moities did paſs to the De- 
(2) Bulſtr, 1. viſce, (2) I * ' 3 
117. A. makes a Deviſe of Land to B. his Grandchild, and his 
Heirs, and if be die during the life of his Mother, then to his 
younger Brother and his Heirs 3 this makes a Fee-ixmple, and not 
(3) Styles 258, an Eſtate-tail. (3) $ NN 
A4. deviſes Land to B. in Fee ſimple, and after the deceaſe of 
B. then to C. Son and Heir eee By this Deviſe g. 
hath an Eſtate for life firſt, the inder to C. far his life, the 
(4) Dyer 359. Remainder to the Heirs of B. in Fee ſunple. (4) | 


Bulſtr. 2. 125. Deviſe of Land to one and his Sucoeſſors, is a Fes · ſimple, 
(s) Nore, Caſe the Party hath no Body Politick. (5) 
3 If one deviſe in this manner; wit. I give-all my Lands to A. 


B. or, All my Tenements to A. B. or, Allmy Lands and Tenements 
to A. B. By this Deviſe is given not only all the Lands whereof 
the Deviſor is ſole ſeiſed, but alſo the Lands whereof he is 
ſeiſed in Common or Coparcenary with another; and not only 
the Lands which he hath in poſſeſſion, but alſo choſe which be 
bath in Reverſion of any Eſtate in Fee-fimple. And it hath 
been held, That by this Deviſe, Leaſes for years of Land may 
(6) Firs. De. paß. (6) | [6 
viſe es . 4 deviſes Land tO B. for life, and after the next Heir male 
of B. and to the Heirs males of the Body of ſuch next Heir 
male; By this Deviſe B. hath an Eſtate only for life. Bur if it 
were thus; viz. I give my Land in S. to B. for his life, and after 
to the Heirs, or to the right Heirs of B. By theſe Deviſes F. will 
have the Fee-ſimple of the Land. And if it be to B. for life, 
(7) Co. 1. 66. ol 7 the Heirs males of B. By this. Deviſe B. will have a 
ail. | | 
One 2 bis Land by Will to rr 
it for her ſelf and her Son ; this is a Fee - ſimple, as if it had 
deviſed to her for ever: But Conditional, ſo as ſhe may not Alie- 
nate it to a ſtranger ; but ſhe muſt hold it her ſelf, or diſpoſe of 
| (8) More, it to her Son. (8) 
cale 162. A Deviſe of Land was made for 99 years , and after in the 
Will thus, wiz. I deviſe rhe Inheritance of my Land to A. my 
Daug bier: It was held a Pee ſimple in A. without the word 
(9) Co. caſe D Heireſi. J (9) Or if a Deviſe be to A. for 99 years and he ſhall 
- 1218, have all my Inheritance, if the Law will it : This alſo is a 
(ro) Hob. 2. Fee · ſimple. (10) Likewiſe if one deviſes his Land for 99 years, 
and after in his Will faith, Item, I give to A. all my Lands 
Inheritance, if the Lew will permit : By this Deviſe it is alſo 
That A. hath a Fee-limple. (11) bc 
A. ſeiſed of Lands in Fee, deviſed them B. after the death of 
his Wite ; and it he fail, then he willeth all his part to the dif- 
a | cretion 


7 
(11) more, 


calc 155:. 
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Of Legaries and Deeds 2 — 


en of Nie Fecher and dieth: It was re hel wands C14) ** ö 
the Father had 8328 as if it had been faid, that be hold Cf. 4s * 
do with the Land at his pleafure. (12 


A deviſe of Lands was made to the eldeſt Son on Condition Clu 4 


That if he pay not the Legacies, to the younger Children, then (13) Cro. fo. 


ro them in He paysnot the Legacies ; and held, they ſhould an rs 
have the Fee, © 2nd Un Devih os good. (13) 555 


One ſeiſed in Fee of Lands m- B. . the Lands in C. SITY 

being in him by way of Mo and forfeited : He deviſeth 

his Lands in A. and B. to ſev ns and their Heirs , and 

gives divers Legacies, then / All the rf Goods and 

ede held ges Davie. and ther d För pd by k. f 4 (10) Cn >) 
a vile, t ee ic. (1 | 

Nit one deviſe in Fee, and eng py yen aye nw 1 


the fon verſ. 
ſame Land to another, both 2; ſhall be conſtrued to be Merryland. 


good, and not repugnant. t. (15 (15 Lane 248. 
A man fays in bs Will, Jae my Land to A. fir hoo), eig 
which I owe bim: This h 2 Fer fps (16) „ 


One di tis Land to his three und d the Hereofthde 1. 
Bodies begotten, and if one of them dic, to be divided by equal 

jons : The two who ſurvive ſhall be next Heirs : They are 
— — Bur if the Devile be to them to be divided 
by A they are Joynt-Tenants until the Diviſion dee * 
ma 17 

One deviſed, That his eldeſt Son, n 
S his younger Son ſhould come of 
the Age of 22 years 12 That by this Deviſe the eldeſt 


hath a Fee-fim Lands , till the comes to (18) Leon 3. 
chat age. (18) 8 wi 


The Teſtator ag 99 years, ſaith in his Will, 
| I give to A. B. my Houſe, with all the Lands let for 9 years, and 

A. B. (hall have all my Inheritance, if the Lew, it: 
this Deviſe the Inheritance is given to A. B. (19) (19) He 7. 


If a Teſtator in his Will faith, I give my RO my right 
Heirs males, and Poſterity of my Poſterity of my name, part 
and part like : By this Deviſe is given Cn (20) Brownl, 1 

Between L. Plaintiff, and B. Defendant, L. of Land in 129, 2. 293. 
Fee, deviſed it unto two perſons, Equaliter, and to their Heirs. 77 
Whether this made them Joynt-Tenants, or Tenants in Common, 
was the Queſtion ? It was holden by the whole Court, That they 
were Joynt- Tenants, and not Tenants in Common. 


Lowen & Red 
A man ſeiſed of » deviſed them by his Teſtament to Caſe, Anderſ. 
his Wife to diſpoſe nploy them for her and his Sons at — 


on will and pleaſure. And it was held by Dyer, Weſton, and 
Welch, That ſhe had a Fee by ſuch words, as if he had deviſed 
the 


- 
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Paſch. 6. Kl. the Lands for ever: For the Conſtruction of Law ſupplies the 
Mo. Rep. nu. defect in theſe words of the Deviſor, according to his meaning, 
o 162. And it was held by Dyer and Welch, That the Eſtate in her is 
Conditional; becauſe theſe words ea intentione make a Conditi- 

on in every Deviſe, but not in a Feoffment, Gift, or Grant, un- 

Paſch. 17 Jac leſs ĩt be in Caſe of the King: And theſe words do amount to as: 

B. R. Spicer much as to ſay, ſhe ſhould not conyey it away to a ſtranger, but 

verſ. Spicer. keep it and give it to his Sons. | | 

S. ſeiſed of Land in Fee, holden in „ and deviſable in 

(e) Coke the Gavelkind, deviſed it to his Fame for her life, paying 2 J. per an- 

Queens Attor- um to T. his Son, during his life; and that he ſhould take but 

pey demanded |. Load of Wood for Fire- boot: And if ſhe died before the 
8 faid T. then he deviſed all his Lands to R. his Son, paying to the 
two Daughters, ſaid T. 3 J. per annum, and paying to ſuch one of his Siſters 20 f. 

being hisHeirs, and to another Siſter 20 . The Feme dies, R. enters. The Queſti- 


. Inge : 107 & . 
— e was, What Eſtate R. had by this Deviſe ? (e) And it was adjudg- 


Jabel Heirs, © he had 2 Fee: For when he deviſed it to his Feme for life ex- 
aug dies. Whe⸗ Prefly» & c. and to R. generally, without _—_ the Eſtate, and 
cher ſhall they appointing him to pay T. 3 J. per annum during his life, that car- 


take as Joynt- ries in it an intendment that he ſhould have Fee, eſpecially when 
Tenants by De- 


his Father therein further willed , That his Son R. ſhould pay 

n oy two other Sums in groſs, and none of them to be out of the pro- 

ang. Lad fits, it is by intendment and by implication a Fee; wherefore up- 

| All the Jaſtic- on the firſt Argument it was adjudged for the Defendant for they 
1 beld clearly, ſaid, That theſe things which have been ſo often adjudged, ought 
That they ſhall to reſt in peace. Vide 4. Ed. G tit. Eſtates. 8.29 f.. Br. Teſt am. 

—_ — 18. Dyer. 37 I. Wellock & Hammonds Caſe, 31 & 33 Elix. Cited 


for the Deviſe in Boraſtont Caſe. Co, 3. 20, 21. and Colliers Caſe. Co. 6. 16. 
 givethir them 


in another Degree than the Common Law would have given it them, and after the benefit of 
Survivorſhip between them. Anonymus Cro. part 3. B. R. 


ch Dyer's Read. A man by the premiſes of his Will, deviſeth his Lands to F. S. 


on stat. ol in Fee, and by the ſequel he deviſeth the ſame Land to F. N. in 
2 Sed. 3. Fee, they both ſhall take by this Teſtament, and ſhall be Joynt- 
1 Tenants. (F) 


A Dev iſe made Canonici Eccleſiæ Catbolicæ Pauli Lond .in perpe- 

tuum, is a good Deviſe to all the Canons joyntly in Fee, and the 

62 6g Survivor ſhall have the xy 2d : The Law is otherwiſe in Caſe 

0 hie S. 8. of a Devile made Civitati Lond. in perpetuum; the Corporation of 
the Mayor and Commonalty ſhall take by this Deviſe. (g) | 

A man hath two Wives, and he deviſeth his Land to his latter 

| : Wife in Fee: The firſt Wife ſhall have it. (ö) Likewiſe if one 

ch) ibid. f. 16. nach two Sons called J. and one of them a Baſtard, and born 


before Marriage, and he makes a Deviſe to his Son F. the Legiti 
( Ibid. 5. 15. mate J. ſhall have it, and not the Baſtard. (i) 


| A 


* 
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A man hath Iflue a Son, and Land is deviſed to the Father 
Habend. fibi & Hered. de ſus Legitime procreand. 
and after the Deviſee hath another the ſecond have the 
Land &. „ Ni tc, (&) Ibid. v. 18, 

A man ſeiſed of three Meſſuages, deviſed by his Teſtament to 
his Son A. one of them, naming it, and A. to enter after his 
Wives death; and deviſed another of the Meſſuages to his ſecond 
Son, paying 101. to his Siſter, and he to enter at the age of 2.1 
years, and deviſed the third Meſſuage to his third Son in like 
manner as to his ſecond Son. And after in his Teſtament wil- 
led, Thar if either of his Sons died before 2 1 years of age, chat 
then his part ſhov!d be divided among the Survivors, and each 
of them to be the others Heir : They all atrain to the fullage, and 
the two younger Sons paid their Siſter the ſeveral ſums as was ap- 
pointed in the Will. Queſtion being, What Eſtate the two q 
younger Sons had in thoſe Mefluages deviſed them by the Will? ©) Mis 15.16, 
It was held a Fee-ſ1mple . 8 
A power deviſed to ſell Lands, giveth by Implication an E- 
ſtate in Fee ſimple: So alſo is it, where the Deviſee is by the m Cor. Mich, 
Will enjoyned to make any payment in groſs in — 18 Jae 8 R. 
on of the Lands deviſed . Green & De wel, 
It one * That pea png _ _ 8 di- — uarpia a 
ſtribute the ts thereof to pious Uſes : Thi "gee 
for a Fee- * and a Conditional Eſtate . 3 
In a Deviſe of Lands the Caſe may be ſuch, that the word 60. 
[ Heirs Jis not added by the Teſtator out of any neceſſity, for the (n) 18 AMT. FI. 
Heir of the Deviſee to take by purchaſe, but only that the Heir of. 39. _— ö 
one Deviſee deceaſed, may take part in the Deviſe with other 
Joynt-Deviſees ſurviving : For the Caſe was this, A. having four 
Daughters, B. C. D. E. (whereof B. had Iſſue F.) deviſed his 
— to his Wiſe for life, and after her deceaſe, the ſame to be 
equally divided among his Daughters, or their Heirs, and died. 
The Wiſe died. The Defendant in the right of C. D. and E. en- 
tred: F. the Daughter of B. entred into the Lands, and leaſed 
them to the Plaintiff. And whether F. who was the Daughter of 
B. one of the Siſters, ſhould have a fourth part of the Lands ? 
was the Queſtion. It was the Opinion of the Court, That ſhe 
ſhould have a fourth ; wr of the Land: For in this Caſe the word 
LI] was not added of neceſſity, for the Heir of any of the 
to take by purchaſe; but only to make the Heir of B. to 
Land. And it was the Opinion of the Courr, 


Plaintiff: For ſaid, It ir were [And,] then ir would give 
the three Siſters ny bus LO Diſ-junRive (Or. 
| n 


2 e e ee eee ee 
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Co)Mich, 1 Car there is more colour that ſlic ſhould take a fourth part by the 


t 263, Woman, and to the Heirs of every of their bodies, and for want 
of ſuch iſſue of the Brother and Siſter, the Remainder to the 
right Heirs of the Deviſor. The Brother died without Iſſue: 
The Siſter had iſſue and died. It was the Opinion of the Court, 
Thar the iſſue ſhould have but a moicty and no more: And it 

(p) Mich, 16 Was holden, That the word [Every] made and implied ſeveral 
El. Dyer 326, Eſtates (y). | 8 
Hartley s Caſe, © 5 


CHAP. 


C 
Certain Caſes touching Dn of Landby way of 
Entail | 


+. Haw Lands deviſed by way of Entail, moy happen to-be 
F. <-> oo veſted in — 2 — 
4 in . 
2 Tenant Tail may nat by any Deviſe, Condition, or Limi- 
2 he barred frem Alienating by ſuffering « Common 
Recovery. | 
3. A difference in point of Entail, between Deviſe: by Will, 
and Grants by Deed. | " | 
4. The ſeveral Way. of Entails by De viſt 3 with the difference 
bet cen APIS ini ſuo, and Sanguini ſuo. 
5. The Queſtion whether Iſſne born or not me me -4 es | 
the Deviſe, may put a difference between an Eftate:Tail 
Feynt - Tenancy. 1 | 
6. 117 (ball — 4 Fee-fimple by Deed, which is but an EHare- 
tail by Deviſe. | 
. In what Caſe they Son may have Fee-ſimple, and the 
re iy ——. J 
8. Otherways, bow an Eſtate-tail may be created by Deviſe. 
9. A of Law for further I/Inſtration of - Entails by way 
% Veviſe. | | 
10. In what Ceaſe the word [Or] ſhall be taken for CAnd,] 


to create an Eſtate-tail by Deviſe. 
I os Caſes of Eft ate-tail by Deviſe with Croſs- Remain- 


1. 

12. Au Effate tail by Deviſe, with implied Remainder. 

13. How there may be @ Deviſe of an Eftate-tail of Rent as 
as well as of Land; and bow a tail limited to ſame Lands, 
ſhall not extend to others therewith deviſed. 

14. Low Caſes touching this ſubject. 


I, Man ſeiſed of Lands in Fee, deviſed them to his Wiſe 
for life, and after to his two Sons (if they had not 

Iſſue males) for their lives; and if they had Iflue Males, then to 
their Iſſue males; and if they had not Iflue males, then if any 
of them had Iſſue male, to the ſaid Iſſue male: The Wife died 3 
the Sons entred into the Lands, and then the eldeſt Son had Iſſue 
male, who afterwards entred : The younger Son put out the 
due ; In this Caſe, the Lands by the birth of the Iſſue males are 
un Ne 


by 
» 
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* 
wt. a 


(a) —— out of the two Sons, and veſted in the Iſſue male of the 
in B. R. Blas- eldeſt, and he hath an Eſtate-tail therein (40). 
Cue Caſe 2. A-man ſeiſed of Lands in Copite, deviſed tem to his Wife 


for life, and after her deceaſe his Son Jobn to have it; and if his: 
Son Foby marry, and have by his Wife any Iſſue male of his 
Body lawfully begotten, then his Son to have it: If no Iſſ ue 
male, then his Son Thomes to have the Houſe : and if Thomas 
marry haying Iflue males of his r to have the Houſe 
after his deceaſe. And if any of his Sons or Iſſue males go about 
to Alien or Mortgage the Houſe, then the next Heir to enter, 
e. In this Caſe, it was, 1. Reſolved, That the Sons had an 
Eftate-tail in them ſeverally, and to the Heirs males of their 
Bodies; for that theſe words, [If he have no Iſſue male, his Son 
Thomas to have it, ] are ſufficient to ereate tail to Fobs, and fo of 
the reſt. 2. pug: = no ns Limitation, be it 
8 ac. by AR execut z Or Dy imiation of Uſe, or by Deviſe by Laſt- 
oy Court of Will can Bar Tenant in tail to Alien —— 
Wards. San- Recovery (6). | 's 
wy's Cale 4%. 3. If Deviſe be made of Land to A. B: and the Heirs males 
7+ part 12% of his Body, and he hath Iſſue only a Daughter, who hath Iſſue 
a Son, the Som ſhall not take by this Deviſe : Or if ſuch Deviſe 
be made to him and the Heirs Females of his Body, and he hath 
_, WHhie only a Son, who hath Ifluea Daughter, ſhe ſhall not take 
te) Terms of by this Deviſe (c) And here note, That in point of Entails 
Las. tit. Deviſe, there is a difference between Deviſes by Will, and Grants by 
— — Lit. Deed; for if a Deviſe of Land be made to A. B. and to his 
25. Flos. 414 Heirs males, by this Deviſe A. B. hath an Eſtate-rail : Other- 
wiſe it is if ſuch a-Limitation be made by Deed, for if one by 
Deed give Land to another and his Heirs males, by this the Donee 
hath a Fec-fimple, and his Heirs general ſhall have it (4). But 
0 27 R. 3. if a Deviſe of Land be to A. B. and to the eldeſt Heirs Females 
. of his Body, by this Deviſe all his Daughters, and not one of 
te) Co. ſap. them only ſhali have it (e) And if a man deviſe his Land to his 
d 5. Wife for life, and after to his own right Heirs males, and he hath 
Iſſue three Daughters, whereof one after his death hath a Son: 
In this Caſe, and by this Deviſe the next Collateral Heir male of 
O Thi 9. 15 27 and not the Son of the Daughter, ſhall have the 
4 Caſe. lf aman deviſe his Land to A; B. and to his, or to-the Heirs 
males, or Heirs females of his Body, or of his Body w_ 
or to him and his iſſues male, or his iſſues female; or to him and 
the Arirs. Male of his Body begotten on M. or to him and E. 
his Wife, and the Heirs male; or the Heirs female of their 
two Bod'es begotten; or to him and his Heirs, if he ſhall have 
any Heirs of his Body, elſe that the Land ſhall revert; — 


* 
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Heirs if he ſhall have any Iſſue of his Body, or to him 
irs male of his Body; or to him and his Heirs, 
if he die without Heirs of his Body, that then 
: By all theſe, and ſuch like Deviſes,an Eſtate- 
y be created of the Land ſo deviſed (g) Likewiſe if one (8) Brown. R. 
his Land in Dale to A. B. &ſewini ſuo, by theſe words n 
' hath an Eſtate-tail : But if he ſay, I give my Land in 
B. & ſanguini ſus; it is (aid, by this Deviſe 
ä 
5. a Deviſe be thus; vir. I give my in 
— * A. B. for life, the Remainder to C. D. an E. his Wife, 
and their Children; or to them and their men children; or to 
them and their Iſſues: By theſe Deviſes (if C. D. and E. his 
Wife have no Children at the time of the Deviſe) an Eftate- - | 
tail is created, but if they have any Children at the time of the (b)Sheph K- 
Deviſe, then hereby is created an Eſtate forall their lives only in 5,755 er 
Joynt-tenancy (b) | IR aſe 
6. If one devi his Lagd to. his Wife for life, the Remainder 
to his Son; and it his Som die without Iſſue, not having a Son, | 
that then it ſhall remain over: This isa good Eſtate Tail(s). Lite- G) Broval. a. 
wii if Lands be devided to Aka 12 n © nan 
irs Females, without ſayi his Body] by this Deviſe A. 
B. hath an Elise wl: Bur i Fo a Limitation. be by Deed, it ff C. 3. 25. 
is ſaid to be a Fee ſimple (E). 9H. 8. 27. 
7. If one having two Sons, deviſe part of his Land to his. 
eldeſt Son and his Heirs, another part of his Land to bis young- 
eſt Son and his Heirs ;. and if either of them die without Iſſae, 
that then the other ſhall be his Heir: By-this Deviſe either of 
them hath an Eſtate-rail, and no Fee. ſimple. (I) But if one (i) Hill 26. ur. 
Deviſe his Land to his eldeſt Son and his Heirs, and if he die R. R. Daniel's 
without Heirs of his Body, that it ſhall remain to his youngeſt Caſe. 
Son and his Heirs : By this Deviſe the eldeſt Son hath an Eſtate- m) As 
tail, and the youngeſt Son the Fee- ſimple (). 82 
8. If one deviſe his Land to his Son , F. and if he marry, Ng 1. Cue 
and have an Iſſue male begotten of the Body of his Wiſe, then a. 15,19, 1g, 
that Iſſue to have it; andif. he have no Iflue male, then to the 
ethers in Remainder : By this Deviſe it ſcems V. S. haih an E- 
ſtate tail to him and the Iflues male begotten of the Body of 
his Wife (=). Alſo if one oy mans. Fug to A. and then fay, (n) co. 9. 1 27. 
hem Broad acre to A. and the Heirs of his. Body: By this De- ? 
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vile he bath an Eſtate tail in both Acres (e). (o) Tria. 40. . 
8 one deviſe his Land to his Wife for years, the Remainder Elia. 
to his younger Son and his Heirs, and if either of his two Sons 
die without Iflue, &c. that it ſhall remain to his Daughter and 
her Heirs, and the younger Son dic in the life time of _ 
Is 
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Fart III. 
| ther, and after the Father dieth: It ſtems by this Deviſe, the'el- - 
(p) Dyer 122. der Son ſhall have the Land in tail (p). Or if one deviſe his 

Land to bis Wife for life, and aſter to his Son, and if his Bon die 
Without iſſue, having no Son, (or 2 male,) that then 
iii ſhall go to another: By this Deviſe the Son hath an Eſtate · tail 
(q) Aqudged to him and the Heirs males of his body (7). Or if Lands be de- 
Trin. 7. Jac. viſed to a Man and Woman unmatried, and the Heirs of their two 
Gr; bodies; or to the Husband of A. and Wife of B. and the Heirs of 
(r) Co. ar. tbeir two bodies: By theſe Deviſes are made Eſtates in tail (r) 
Lit. ao. 10. If Land be deviſed to 4. f. and the Heirs of his body, and 
26. Plow. 35. that if he die it ſhall remain to C. D. by this Deviſe A. B. hath 
an Eſtate · tail, and the latter words do not qualifie the former; 
but C. D. muſt attend the death of A. B. without Heirs of his 
(0% Adjudges body, before he ſhall have the. Land (). Alſo if Lands be de- 
+34 Eliz. Trin. viſed to A. B. and the Heirs he ſhall have by C. hia Wife; by this 
9 Jac. in B. R. Deviſe A. B. hath a Fee. tail, and not a Fee · ſimple (t). Likewiſe 
(i) Co. ſup. if one deviſe Land to his Son and his Heirs, and that if his Sen 
Lit. 26. die within the age of 21 years, ori Iſſue, that the Land 
(u) Adjudged ſhall remain over: And the Son diet within age, having Iſſue: 
Mich, 37, 38 In this Caſe, and by this Deviſe the Son hath an Eſtate- tail; and 
Eliz.. Sale verſ. Oy] in this place ſhall be taken for | And] (4). 1. 4568 
Gerard. 11. If a man deviſe his Land in this manner; wiz. give 
White-acre to my Son A. and his Heirs; Black«acre to my Son B. 
and his Heirs; and Green-acre ro my Son C. and his Heirs; pro- 
vided, that if all my faid Sans die without Iflue of their bodies, 
that then all my faid Lands ſhall go to A my Wife, and her 
Heirs : By this Deviſe they have all of them Eſtates in Tail of 
their Land, and as it ſeems Croſs:Remainders to either of them 
(% Mich. 18 of the Land of each other (). So that a Deviſe to three Brothers, 
Jac. B. R. Gil. and that one ſhall be Heir to the other, makes Croſs-Remain- 
berts Cale. ders (1). Alſo if one deviſe bis Land to A B. and if be die 
Us Hob. 34. without Iflue male of his body, that then it ſhall remain over to 
4 Co. 9. 338, C D. by this Deviſe A. B. hathan Eſtate- tail (x), 

12. If a man having Iſſue three Sons, deviſe his Lands in 
this manner: viz. One part to twoof his Sons in Tail, and an- 
other part to his third Son in Tail, and that neither of them 
ſnall {!] his part, but that either of them ſhall be Heir to other: 
By this Deviſe cither of them hath an Eſtate-tail; and if one 

; of them die without iſſue, his part ſhall not revert to theeld-ſt, 

2 _ but oo remain to the other Son, for it is an implied Remain- 
. . . der ) ; 

Dr.. 13. If one deviſe to. 4; B. that if he and the Heirs of his body 

be not paid 20k Rent yearly, he and they ſhall diſtrain, by this 

Deviſe A. B. hath an Eſtate tail of this Rent. Alſo if a men 

Devilc his Mannor of D. to his eldeſt Son, and, alſo all bis Lands 

| in 


ſuppoſe a man deviſeth his Lands to his Wiſe for life, the Re. 1 Eliz. Hugh. 


ceaſes to their Children: ln this Caſe, the Court was divided, 
Whether the Children of A. B. bad an Eſtate in Tail, or only 
an Eſtate for life, #tich. 40 Elix. in B. R. Goldbr. 118. 
14. One deviſed all his Lands to another, and the Heirs of his Hill. 14 Elia. 
7 aud after in the ſame Will deviſed, That if the 84. 5d. Cas 
Deviſce die, the faid Lands ſhould remain to another in Fee. The 38. u 
Court held, That the Deviſee hath notwithſtanding an Eftate- 
tail by the n AI words | | 
One deviſed his Land to W. his Son for of bis life, and Hut s Kir. G. 
after his deceaſe to che Men-children of his body: And in caſe 1. e C 
the ſaid W. died without any Man child of his body, that then 
the Land ſhould remain to another, &. Fhe Teſtator dies; . 
dies without Iſſue male of his body, &. and the i n was, 
What Eſtate he had? The Juſtices of the Bench held, that he had 
an Eſtate to him and the Heirs males of his body. 3 a TETS! 
F. ſeiſed of Land in Gavelkind had three and deviſed Mich. 13 Jae, 
part to one, part to another, the other part to the third, and TIER 
either of them died without iſſue, the other ſhould be his Heir. Rep. nu. 1190. 
It was adjudged an Entail in each, and a'Fee-limple by the words 
[Heir to the other. ] And fo it was adjudged Fill. 32 Ekz in. 
Carter's Caſe C. B. | | 
If a deviſe be made to one and his Heirs, and in caſe that he 11 l. 1. 13 
hath Iſſue a Daughter, that ſhe (hall have the Lands: If the De- Roll. Abridg . cit. 
viſee hath Iſſue a Son and a Daughter, and die, the Son ſhall Deviſe Lit. K. 
have the Land; and although the Daughter afterwards take a 
Husband, and hath Iflye a'Son, he ſhall not eject the other. 
If a man deviſe his Mannor of D. to his eldeſt Son, and alſo 
all his Lands in S. in tail: In this Caſe, the Entail limited for the 
Land in S. ſhall not extend to the Mannor-of D. But if the 1) 4 liz: a6; 
words be, I deviſe my Manmor of D. and my Lands in S. to my Son lk Abridg. 
is Tail: In that Caſe it ſhall be an Eſtate Tail in both (1). 64. ia Cale 5. 
If one deviſe M bite aero to A. B. and the Heirs of his body; 
and then after ſaĩth thus, And I will that C. D. ſhell ba ve Black- 
acre in the ſame manner that A. B. bath White-acre. By this 
Deviſe C. D. hath an Eſtate Tail in Black-acre, as A. B. hath in 720 H. 6.46 
White-acre (2). Or if one deviſe M bite acre to A. B. and then Perk. Sect. 562 
fay, Item, Bl:ck-acre to A. B. and the Heirs of bis body: By this (3) Trin. 36 
Deviſe A. B. hath an Eſtate- Tail in both Acres (3), Wa 
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If one deviſe his Land to his Wife for years, the Remainder 
to his younger Son and his Hcirs ; and if either of his two Sons 
die without Iſſue, &, that it ſhall remain to his Daughter and 
her Heirs, and the youngeſt Son die in the life-time of the Fa- 
: ther the Deviſor, and after the Deviſor dieth; By this Deviſe it 
(4) Dyer 122; ſeems the elder hath an Eſtate-rail (4). FTE 
| A Deviſe to a man and his Heirs, and if he die without Iſſue, 
(s) Heb. 310. that it ſhall remain, & c. is but an Eſtate- tail * A 
I one deviſe all his. Lands to another, and the Heirs of his 
Body begotton; and after faith, That if the Deviſce die, the 
Lands ſhall remain to another in Fee: By this the Deviſee hath 
(6) Anderl. 1. but an Eftate-tail (6). | | 
33. I Lands be deviſed to a man and a woman unmarried, and 
the Heirs of their two bodies: Or to the Husband of A. and 
(7) Coon Lit. Wife of B. and the Heirs of their two bodies: By theſe Deviſes 
20. 26. Plow. are made Eſtates-tail (7) 


76. 4 If Land be deviſe to 4. B.and S. ki Wiſe, and to thelHeir 
| | | jy of the Survivor of them: By thi iſe the Sur- 
+ yan vivor will = a general Eſtate-tail (8) 0 


A. deviſed his Land to B. and the Heirs males of his Body, 

and if he died without Heirs male of his Body, the Remainder 

(9) More Caſe to, & e. B. died without Iflue male of his Body: By this Deviſe 

30. B. had not general Tail, but ſpecial Tail (9). oe | 

If a Deviſe be made of Land to F. S. and the Heirs males of 

his Body: By this Neviſe the Sons, and not the Daughters of F. 

S. ſhall have the Land. And if a Deviſe be to J. S. and the 

Heirs ſemales of his Body: By this the Daughters, and not the 

Sons of FJ. S. ſhall take. And yet it hath heen held, That if 

in the firſt Caſe the Deviſee hath Iſſue a Daughter, who hath 

Iſſue a pon 2 in the laſt On — As. _ he Hh he 

tro) los 4 14 3 Daughter, that the Son and Daughter e by thi iſe. 
— Ur ag. But the Law is otherwiſe (10). - 

One having two Sons A. and B. deviſed his Land to his Wife 
for life, and after her death his Land in S. to A. and his Heirs for 
ever; and then did Will, That the Survivor of them ſhould be 
Heir to the other, if either of them died without Iſſue: The 
Wife died: A entred to the Land in S. And held, That it was 

an Eſtate-tail, with a Remainder over: ſo as B. could not after 
. diſpoſe of it. For though the firſt part of the Will giv it in 
(11) Cro. 2. — 11 I part contradicted, and made it but an Eſtate 
695. 12 11 p 

If a man hath Iſſue two Sons and a Daughter, and deviſe his 
Land to his Wife for ten years, the Remainder to his younger 
Son and his Heirs, and if either of the faid two Sons die without 
IGue of their Bodies, the Remaider to the Daughter and ber 
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Hau The younger Son dies in the life-time of the Father, 


and after the Father dies: By this Deviſe the hter ſhall have 
a good Remainder, yet i the elder Son ſhall firſt have an 
te in Tail, by the intent of this Deviſe (12). (12) Dyer 123 


A Deviſe to une and the Heirs of his body; and that after his 
deceaſe it ſhall remain to another, makes an Eſtate · tail (13) (13) More - 
A Deviſe to one and the fruit of his body; or Heredibus Le- © 302. 
| N without ſaying, [of bis is an Entail - More 
A. in the former part of his Will dath deviſe Lands to B. and 
+ his Heirs, and after in the latter part of the ſame Will, doth de- i 
viſe the ſame Lands to the ſame B. and the Heirs males of his bo- (14) Bulftr, a. 
dy: By this Deviſe B. hath an Eſtate tail in the Lands, and a % 
Fee ſimple after that (14). _ 
If A. deviſe Land to B. 28 Son, for ever, and after 
his deceaſe, the Remainder to his Heir male for ever, with di- c 
vers the like Remainders in the ſame manner limited to his next C15) Bulla 
elder Son, and his Heir male for ever: By this Deviſe B. the 413. r . 
younger Son hath an Eſtate tail (15) | | 
A. Deviſes Land to B. and tothe eldeſt Heirs females of his 
body: By this Deviſe not one, or ſome, but all the Daughters 
of Z. ſhall have the Land. In like manner, if A. deviſe Gavel- 
kind Land to B. and his eldeſt Heirs : By this Deviſe all the Sons 
of B. ſhall have the Land (16). 
If Land be deviſed to one, and the Heir of his body lawfully 
begotten, it is an Eſtate- tail (17), Orif 
the Husband and Wife for their lives, a longeſt liver of _ 
them, the Remainder to the Heits of their Bodies: This alſo is ('*) Bro. tie. 
an Eſtate-rail (18). Tate Fl. 73, 
A Deviſe of Gavel kind Land is made to three Sons, part to 
one, and part to another, and that if either of them die without 
Iſſue, the other ſhall be his Heir: This ſhall be an Entail in every ) 
one for his part (19). 2 
A Deviſe of Land to one and the Heirs males of his body for 
Food years, is an Entail, and not a Term. More Caſe 1067, 
If a Deviſe be made by one to his Wiſe for her life, and aſter 
deceaſe to his Son A. to have the Land, and if A. have Iſſue 
that then ſuch Iſſue ſhall have it: But if he have not IG 
male, that then' his Son B. ſhall have it, with like Remain- 
to other Sons; and then further faith, My Wil is, That if 
of my Sons or their Heirs malen, Iſſues of their bodies, Alien, 
next to enter, &c, In this Caſe, and by this De- (20) Co. lo. 
Eſtate · tail (20). 125. 
his Son, and 
_ then the 
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5 5 divided amongſt his other Sons. B. had iflue, but died within 
age. It was held, That the Limitation of the Remainder was 
. (81) Co. 1. void, and that the iſſue had an Eſtate-tail (21). 

* If one deviſe Land to A. B. and his Heirs; and after fay, And 
8 if A. B. die without iflue, that then it ſhall remain to his Daugh- 
. ters in Fee: By this Deviſe A. B. hath but an Eſtate-tail (22). 
ea”) ny If one deviſe Lands to A. his Son, after the death of his 
Wife, and if B. C. and D. his Daughters do out-live their Mo- 
ther and their Brother A. and his Heirs, then that it ſhall go, &c. 
In this Caſe it was held, That A. had by theſe words but an E- 
{tate-tail ; for he cannot die without Heir, as long as his three 
Siſters live, and therefore Heirs here ſhall be intended Heirs of 
(23)Bridgm. 86 his body, and not Heirs general (2 3) | 
If Lands be deviſed to A. B. and his Heirs males, or his Heirs 
(24) Lit. Sea. ſemales, not ſaying [of bis body: J by this he hath an Eſtate- 
22, 9 H.8.'27. tail (24). | | 
A man ſeiſed of Houſes held in Socage in Fee, having a Wife, 
one Son called Francis, and three Daughters, deviſed the Land 
to F. his Son after the death of his Wife, and if the three Dang b- 
ters bappen to over live their Mother, and Francis and bis Heirs, 
then I deviſe the Houſes to them for their lives; and after their deaths 
I give them to my two Nephews J. and W. and that they and their 
Succeſſors ſhall pay 3 l. Rent yearly to ſuch a Company in London; 
(viz. Merchant Taylors) for ever; and if they fail of payment, I 
(as) Bin, 14. deviſe,T hat the ſaid Company ſhall bawe the Houſes for ever (25). 
— 3. R. wel b The firſt Queſti s, What Eſtate Francis the Son had by this 
verſ. Herring Deviſe? For if he had a Fee, then the Remainders are void. It 
Entr. Hill, 43 ſremed to Crook, that he had an Eſtate tail, 27 H. 8. A Deviſe 
Jac. rot — to one and his Heirs male is a Tail, 22 H. 6. A Gift to one and his 
* 0. Hin. Heirs, To hav? to him and the Heirs of his body, is a Tail, 25 A0. 
1s Jac. B. R. pl. 4. A Gift to one and his Heirs, Habendum to him and his 
Rol. Rep. Heirs, if he hath iſſue of his body, adjudged a Tail, 2) 4. pl. 15. 
And in this Caſe it would be a Fee in the Son, were it not for the 
Limitation of the Remainders over: But by ſuch Limitation it 
appears, the Teſtators intention was, that it ſhould be a Tail 
in the Son; for that if it ſhould be a Fee, then the Daughters 
ſhould have it after the Sons death iſſueleſs, without any new 
Limitation 3 for the Son could not die without Heir, fo long as he 
had. Siſters : And for that the Remainders thay be good, it ſeems 
to be a Tail, quod fuit conceſ/am per Coke & totam Curiam, for 
the Reaſons aforeſaid. Coke, it is as if one had faid, he deviſes. 
to his Lineal Heirs, and if they die without. Heirs, then to his 
Collateral. Heirs, : This is a tail, If a man hath two Sons, and 
deviſe to the younger, and if he die without Heirs, then to the 
elder Son in Fee: This is a Tail in the younger Son; for.otherwiſe 
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the Remainder would be a void Remainder. Mingy 2 contra, if 
a Deviſe be to the elder Son and his Heirs, and if he die without 


Heir, then the Remainder to the younger Son, that is a Fee in 
the elder ; which was denied by Coke for the Reaſons aforeſaid : 


But the Court agreed, That if the Deviſe of the Remainder in 


this Caſe had been to a meer , then it had been in Fee in 
Francis the Son, and fo a void Remainder, becauſe one Fee can- 
not be on another, The ſecond Queſtion was, What Eſtate the 
two Nepbews had by this Will? It ſeemed to Crook, that the 
had a Fee, becauſe they and their Succeſſors were to pay fo — 
Rent for ever, &c. And by the words Succeſſors is intended 
' Heirs, quod fuit conceſſum per Howght. & Coke, who ſaid, That 
a Deviſe to a man and his — is a Fee, Quod f̃uit conceſſum 
per Croke : For Bratton faith, the Heir ſuccedit patri. Coke, that 
words(Paying ſo much for ever to the Company )gives a power to 
the Company for ever. And the Condition, for default 
of payment, the Company ſhall have it for ever, ſhew the in- 
tent of Deviſor, that it ſhould be a Fee; And it was fo ad- 
judged accordingly, in Hill. 14: Fac. B. R. As to the former 
Queſtion it was held per totam Curiam, That it was a Tail, and 
Judgment given accordingly. 
A Leſſee on Condition, that he ſhall not Aſſign to his Wiſe, 
doth deviſe it to his Son aiter the death of his Wife. It was re- 
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ſolved, That no Eſtate was given, or did paſs to the Wife by (24) Trin 14 
that deviſe; for that then it would be a 4 It — 22 B R Webb 
otherwiſe were it not for the forfeiture (269. verſ. Kier. ig, 
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r 
Certain Caſes in Law touching Deviſes of Land 
for Life nh, 


D. A Deviſe of Land to one (not ſaying, How long) is an E- 
ftate only for life. NG, | | 
2. Power f Diſtraining deviſed to one(without other wordi) om 
——— of a certain Annual ſum, is only an Eft ate for 
ife. 

3. A Deviſe of Land to one and bis Heir (in the fingular Num- 
ber ;) or to one and bis Children, is but an Eft ate for life. 
4 3 — of Law touching Eft ates only for life iy 

way of Deviſe. 
5. . Inſtances of Eftates for bfe by Implication deviſed. 
6. A Deviſe of Land to one thereby obliged to a preſent payment, 
Creates a Fee-ſimple : But if payment be to iſſue ext of the 
profirs of the Land deviſed, it makes only an Eft ate tail. 
A Deviſe of an Eſtate for life in Reverſion. 
i. A Deviſe of two Eſtates for lives ; the one to ſome in be- 
ing, the other to others in Reverſſon. 
9. A Deviſe of Landi in Eſſe or Poſſe, conditioned upon an 
Arnual 1 0 to be made by the Deviſee, during bis or ber 
life, which Deviſe i made by one in ibe Remainder in Fee, 
aud nat in Poſſeſſion, doth paſs an Eſtate only for life, 
10. A Deviſe (by general words) of all a mans Eftate, Mort- 
ages, &c. may paſs (as to the real) no more than an Eft ate 
* Life, and not a Fee by Implication. 
1-I. The Law ever accommodates the Teſt ators words whatever 
| they be (as nigh as poſſible) te bis intent and meaning. 


(a) Pz.Devife z, FF a man deviſeth his Land to A, B. and ſay not how long, 
Neat, nor for what time, by this Deviſe A. B. hath an Eſtate on- 
c Erde 1y for life in the Land (a), bur if a man deviſe his Landto 4. B. 
9. Perk. Sed. and his. Aſſigns, without ſaying [For ever, Jit hath been a Que- 
57, 239. New ſtion, Whether he hath only an Eſtate for life, as was held by 
Ferms of Law. ſame (b); or a Fee · ſimple, as hath been affirmed by others (e). But 
3 ©, il. a man hath an Eſtate to him and his Heirs during the life of JS. 
El. ande Thisis not deviſable, nor can ſuch Eſtate be deviſed (1 

Caſe. 2, In the latter part of the laſt Chapter it was ſaid, That it was 
(t) Hill, 13 an Eſtate · tail of the Rent, if one deviſed to A. B. that if he and 
Jac. B. 2 the Heirs of his body be not paid 20 l. Rent yearly be and oy 
Ee ale ſhall diſtrain, Bux now if. the Deviſe only be, That if A. B. 
Rol. Rep, | nt 
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- not paid 201, yearly, he ſhall diſtrain, &c. by this Deviſe A. B. 
bath only an Eſtate for life. Likewiſe if one deviſe a Rent of 
304. out of his Land, to be paid quarterly, and ſay not how (4) Co. ſup. Lit 
long the Rent ſhall continue: This is but an Eſtate in the Rent 047 © br. 
en for fs (1) ä n 
. If one deviſe his Land to A B. for his life, or to bim '® 
(without any more words) or to him and his Heir (in the fin- 
gular number,) or to him and his,Children (he then having- 
Children.) By all theſe, and ſuch like Deviſes, A. B. hath only 
an Eſtate for life in the thing deviſed (e). And if one deviſe, (©) Fitzh. Der. 
That 4. B. ſhall have and occupy his Land in O. (and fay not OD 16. 
how long :) by this Deviſe A. B. ſhall havg the Land (as a- (Hpacch 7 a 
foreſaid) only for life Cf) But if I deviſe that 4. B. ſhall en. Neuman Case. 
rer into m „ (and ſay no more:) By this Deviſe A. B. 
hath no Eſtate ar all, but power to enter into the Land only (g). (g) Dyer 3 42. 
4 A man having a Son and a Daughter dies; Lands are de- 
viſed to the D and the Heirs females of the body of the 
Father; by this Deviſe the Daughter hath only an Eſtate for her | 
life; for there is no ſuch perſon, for ſhe is not Heir (6). Like- (n) Co. Gp, 
wiſe if one deviſe his Land in D. unto A. B. for life, and after Lit 24 
to the next right Heir (in the . number) and to his 
right Heirs for ever; by this Deviſe 4 B. hath only am Eſtate 
for life (i). Or if one deviſe Land to A. B. for life, and after (i) Co. 1. 68. 
tothe next Heir male of A. B. and tothe Heirs males of the bod 5 
of ſuch next Heir male; by this Deviſe alſo A. B. hath but an 
Eſtate only for life. But if he deviſe his Land to A. B. for his 
life, and after to the Heirs,. or tothe right Heirs of 4. B.by theſe 
Deviſes . B. hath the Fee ſimple of the Land. And if it be to 
him for life, and after to his Heirs males, then he hath an Eſtate- 
tail. But if one deviſe Land to F. G. and M: his Wife, and after ) C PR 
their deceaſe (or the Remainder) to their Children ; by this De- Golow, 138. 
viſe, whether they have or have not Children at the time, F. G. Plov. 47. 13. 
and M. his Wife have Eſtates only for their lives (&).. Plow, 33. 
5. If one deviſe his Land to. A. B. in Fee, after. the death of C. 
D. (being his Son and Heir apparent) by this Deviſe C. D. hath. 
for life 8 z. andtill the Deviſe take effect, 
the Law gives it to him by deſcent. The Law is the ſame where 
one doth — his L. and to A. B. after the desth of his Wife; by 
this Deviſe the Wiſe hath an Eſtate ſor liſe by Implication. But 
if a Termor of Land deviſe, That his two Daughters ſhall have 
the profits of it after the death of his Wife, and make his Wife 
Executrix; by this the Wife ſhall take only as Executrix, and no 
Eſtate by Implication--Afore Caſe 871. 1028. Yet if a man de- 
viſe in this oo oods tomy Wife, and that after 
her. deceaſe, my Son have the Houſe where the Goods. 


Are.:; 


* 
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are: It is held, That by this Deviſe the Wife hath an Eſtate 

for life in the Houſe by Implication. But if a man deviſe his 

Land to 4. B. after the death of F. G. (a ſtranger to the Devi- 

| ſor) it ſeems that by this Deviſe F. G. hath no Eſtate at all by 

ch Bro. Deriſe Implication, and that this doth but ſer forth the time when the 

48. 52 Lit. Br. Eſtate of A. B. ſhall begin, and that the intent of the Teſtator 

_—_ 7 is, That his Heir ſhall have it until that time (1). The reaſon of 
* n the difference is, becauſe, a man is bound to provide for his own, 
Deviſe, Plow. not ſo for a ſtranger ; and fo the Law preſumes what Nature 

158. 414521. doth teach. | 

6. If one deviſe his Land in this manner; wiz. I|Yive my Land 
in D. to A. B. go the intent that with the profits thereof he ſhall 
bring up my Child,'or my Children ; or to the intent that with 
the profits thereof he ſhall pay to F. M. 101. or tothe intent that 
out of the profits thereof, he ſhall pay yearly 10 /. By theſe 
Deviſes A. B. hath only an Eſtate for life, albeit the payments to 
be 1 the e bo aps ee x it 
is in caſe the ſum of money is to be pai ently, and not a 

- — 4 pointed to be paid out of the profits of the Land : In which Cats, 
Eſtat. 33. A. B. ſhould have a Fee ſimple in the Land (m). 

7. If the Father of 4. be Tenant for life of Land, the Re- 
mainder to A. in Fee. And A. deviſe the Land to his Wife, 
rendring for her natural life 51. to the right Heir of the Father 

of A. by this Deviſe the Wife of A. hath an Eſtate for life after 
(a) Dyer 371. the death of his Father (u). 

8. Land was deviſed to Husband and Wife, and after their 
deceaſe to their Children, they then having Iflue a Son and a 
Daughter. In this Caſe, the Husband and Wife have but an 
Eſtate for Termof their lives, the Remainder to their Children 
for life, and no Eſtate-tail ; for the intent of the Teſtator here 

to) Hl. 42 ſhall be conſtrued according to the Rules of the Common Law; 
Co. 6. pare. 16, and by the Common Law the Husband and Wife have but an 
19. Wild's Eſtate for their lives, with a Remainder to their Children for 
Caſe, their lives (9). | 

9. The Son ſeiſed of a Remainder in Fee, after the death of 
his Father, who was Tenant for life, deviſed the ſame by theſe 
words; viz. I deviſe to D. my Wife the Lands which I have, or 
may have in Reverſion, after the death of my Father, paying 
therefore yearly during her life, to the right Heirs of my Father 
4.05. and died, his Father living: It was the opinion of the 

Court, That no Eſtate paſſed by this Deviſe, but for Term of 
(p) Mich. 23. the life of the Wife, and that ſhe ſhould not pay the 40s. until 
Elz. Dyer.371. the Reverſion did fall after the death of the Father (p 

10. A. ſeiſed of divers Lands in A. B. and C. the Lands in C. 

being in him by Mortgage forfeited, deviſed the Lands in jo” 
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and B. to ſeveral perſons, and then adds this Clauſe in his Will : 

All the reſt of the Goods, Chattels, Leaſes, Eſtates Mortgages, 

whereof he was poſſeſſed, he deviſ:d to his Wife, after his Debts 

and Legacies paid; made his Wife Executrix and died. The Wife 

entyed into the mortgaged Lands, and deviſed it to the Defen- 

dant and his Heirs, and died. The * was, Whether the (q) Trin. 10 

Fee paſſed to the Wife by this Deviſe, by the name of all his 8 

Eſtue, Mortgages, &c. It was the Opinion of the whole Court, gie, . 

That an Eſtate for life only paſſed unto her, and not a Fee by Caſe, Ca b. 

Implication of the general words in the Will (3). 0 * 
11. Note, That there is a difference, when one deviſcth his 

Term for life, the Remainder over, and when a man deviſeth 

the Land, or his Leaſe or Farm, or the Occupation, or Uſe, or 

profits of his Land: For in a Will the intent and meaning of the 

Deviſor is to be obſerved; and the Law makes conſtruction of 

the words to anſwer and ſatisfie his intent, and puts them into 

ſuch order, that his Will ſhall take effect. And when a man de- 

viſeth his Leaſe to one for life, it is as much as to ſay, He ſhall 

have ſo many years in it as he ſhall live; and that if he dieth 

within the Term, that another ſhall have it for the reſidue of the NG 

years: And although at the beginning it is uncertain how many 88 

years he ſhall live; yet when he dieth, it is certain how many 


ing's Caſc. 
years he hath lived, and how many years the other ſhall have kalk 5. Elin. | 
and fo by a ſubſequent AQ all is made certain (r). Mo. Rep. ou. 


— 
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Aman made his Will in this manner; LItem, I give my Man» 353 
nor of Dale to my ſecond Son. Item, I give my Mannor of Sale 
to my ſaid Son and his Heirs | what Eſtate he had in the Man- 
nor of Dale was the Queſtion. It was held by Dyer, Weſton and 
Welch, That in the firſt he had but an Eſtate for life; for that it 
is as much as to ſay, as if he would give him his Mannor of 
Dale to him for his life; for that as much is included therein, 
without ſaying, [His Heirs.] And that [item] ſeems a new Gift 
to a greater degree in the ſecond place to make amends for the o- * 
ther. Brown e contra, and that the ¶ Item] is a Conjunction Copu- 
lative, and the word [| Heirs] expreſſed in the latter Clauſe, ex- 
tends to both the Mannors. But if the word { Heir] were put in 
the Gift of the former Lands, it would be otherwiſe. Dyer, if 
in the ficſt place or clauſe there were not any perſon named, but 
that the words were, [I:em, I give the Mannor of D. Item, I: 
give the Mannor of S. to F. K. and his Heirs, ] there and in that: 
Caſe it would refer to both the Mannors. 

VF. C. by his Will deviſeda Meſſuage in theſe words, viz. I Paſch»1 7 E. 
ve to A.L. my Couſin the Fee-ſimple 4 my Hauſe; and after ber 1 
eceaſe to W. ber Son. The Judges held, That H. I. had an Eſtate for Angerf Cale. 

lle, and her Son a Fee · ſimple in Remainder, And 5 111. 
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Tun 39-Eliz. R. B. feiſed in Fee of a Houſe, and polſeſs*d of Goods, made 
Deacon werl. his Will in theſe words, viz. The reſt of wy Goods, Lands, and 
aging „ Moveable: whatſoever, after my Debts, Legacies, and Funerals 
paid, to my three Children, L. T. and M.equally to be divided ſt 

them. And it wasadjudged, That they have an Effate only for le 
in the Houſe, and are Tenants in Common, not Joynt-tenants 
f a Deviſe be made to a Da for life, and if ſhe marry 
©\ More Caſe and have Iflue, that her Heir ſhall have it in Tail ; by this Deviſe 
(5) More Orb the ſhall rake but for her life (f). 
es If A. B. deviſe, that C. D. after the death of E. F. ſhall have 
his Land to him and his Heirs; and after in the ſame Will deviſe 
(0 Bulls. 2. it to E. F. for life: This will be a Deviſe to the ſaid E. F. for 
127. his life, the remainder to C. D. (t). 
| If one deviſe his Land to A. B. for his life, and after to the 
next righe Heir of A. B. (in the ſingular number) and to his right 
(e) Co. 1. 66. Heinz for ever ; by this Deviſe A. B. hath an Eſtate only for 
: life (+) | 


A. the Father being Tenant of Land for life, the Remainder 
to B. his Son in Fee: B. deviſes this Land to C. his Wife, ren- 
dring for her natural life 5 1. to the right Heir of A. the Father; 
by this deviſe C. the Wife ſhall have an Eſtate for life after the 

w) Dyer 371. Death of A. the Father (3). . 

If one deviſe Lands to F. G. and M. his Wife, and after their 
deceaſe to their Children: Or to F. G. and M. his Wife, the Re- 
mainder to their Children: In this Caſe, and by this Deviſe, whe- 
ther they have or have not Children at the time: F. G. and A. 

{x) Co. 6. 16. his Wife have Eſtates only for their lives (x) 

| One had three Sons A. B. and C. and three Tenements D. E. 
and F. and deviſed D. to A. and E. to B. and F. to C. but na- 

med OE, by this Deviſe they ſhall have bur for their lives 

onl : | 

GO” "ON A Be of Land is made in this manner; viz. Item, I give 
my Land in A. to B. for life, the Remainder to C. and D. bis 
Wife, and their Children : Or to C. and D. bis Wife, and their 
Men-children: Or to C. and D. bis Wife, and their Iſſues. By 

theſe and the like Deviſes, if the Husband and Wite have no 

Children at thetime of the Deviſe, an Eſtate-rail is created : And 

if they have Children at the time, then by ſuch Deviſe, is made 

only an Eſtate for all their lives only in Joynt-tenancy. And if 

Land be deviſed to E. for life, the Remainder to F. and the Heirs 

of his body, the Remainder to G. and H. his Wife, and after to 

their Children; by this Deviſe G. and H. his Wife have Eſtates 

for their lives jo ay And albeit they have no Children at the | 
(z) Co an Lit. time, yet every Chil they ſhall after have, may take by way of 


9. 20. 6.9. Remainder (x). 
Brau. Tail 21. 


A 
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A Deviſe of Land upon payment of a ſum of Money in groſs, 
cfeates a PFee-ſimple 3 otherwiſe, if it be upon payment _ of 
an Annual Rent, or bearing a yearly charge with the profits of 
ſuch Land, or to pay ſo much to one, and fo much to another, 2 
out of the proceed or profits thereof, for this is but an Eſtate (a) Co. 6. Ca- 
for life (a) liers 
A Deviſe of Land to one, and if he die having no Son, &c. 
this an Entail : But a Remainder in this manner; vix. to another 
for life, and if he die without Iſſue, having no Son; this is but 
an Eſtate for life (6). (b) More Caſe. | 
If one deviſe that his Wife ſhall have the uſe and keeping of 939: 
his Son, and of the Lands deviſed to him during her life, paying 
for his maintenance, &c. By this Neviſe ſhe ſhall have an Eſtate 
for her life (c). (e) Cro.x. 269+ 
If one give Land to his eldeſt Son in Tail, and if he die 
without Iſſue of his body, that then all the Right, Uſe and Poſ- 
ſeſſion which the eldeſt Son hath in the Land to him deviſed, 
ſhall deſcend and come to his two youngeſt Sons, and their Aſ- (d) Bulftr, 2. 
ns; by this Deviſe the two youngeſt Sons ſhall have only an 180. 34 H. 6. 
Eſtate for life, not a Fee-ſimple (4). | 7. Lit. Seck. 
A. deviſed his Land to B. his Son, and to the eldeſt Iſſue male 366. 
de Corpore ſuo exeunt* ; and for default of ſuch Iſſue, the Remain · 
der over, & c. In this Caſe it was held no Tail in B. but an E- (e) Anderſen 
ſtate for life only (e). 
One deviled to A. and B. on this Condition, That if he (el! it 
to any but to D. his Son, then he to enter as of his Gift, Item, 
All the Houſes I have given to my Son, is to this E oſe, that t bey 
ſhall bear part and part like, going out of all x Houſes and 
Lands towards the payment of my Wifes 40 |. per annum. 
And which of my Sons ſhall 17 to bear their parts, ſhall enjoy 
mo part of my _ It was held, That by this A. B. had 
only an Eſtate for lite, and no Fee-fimple (). Bur if it were ( Cro. 1.157, 
paying ſuch a ſum in groſs, it might be a Fee · ſimple. * 
A. deviſed to B. the Fee; ſimple of his Houſe, and after the 
deceaſe of B. to W. his Son: It was held, That B. had only an , Y Adr 
Eſtate for life, and /. the Fee · ſimple in Remainder (g). — . 
If one deviſe his Land to his Children (without more words) (u) Styles Re- 
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this is but a Deviſe for their lives (6). git. 8. 
A deviſe of the profits of a Term for life, the Remainder o- (i) More Caſe 
ver, is good; but no Entail can be made of a Term (i) 1049. 


A Deviſe to 4. B. of Lands, to his Iſſue male de Corpore.ſuo 
exeunt', is but an Eſtate for life, the Remainder to his Son for life, (k) Leon. #» 
aed no Inheritance at all (4). 55. 

A Deviſe of Land to one paying Ten pound (without more 
words) is a Fee · ſimple, though the Land be worth One thouſand 


Y y pound, 
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_ (bAdjudg Hill. pound. Let a Deviſe of Land to one for his life paying Ten 
pm pound, is but an Eſtate only for his life (I). | 5 
4 Ted. One having two Sons, and two Houſes, deviſeth one of the 
18 Co. on Lit. Houſes. to one of his Sons, the other to the other; and if either 
9. of them die without Iſſue, the Survivor to have that part: By this 
(m) Bulſtr 2. Deviſe they ſhall have an Eſtate only for life, and not a Fee (m). 
da. A Deviſe of Land to A. B. (without more words) or to 
him and his Heir (in the 1. 5 number) er to him and his. 
Children (he then having Children:) or to him and his 
©  Succeſlors (in a private, not Politick capacity :) By theſe and the 
(n) Fitz. Dev. like Deviſes, A. B. hath only an Eſtate for life (). Otherwiſe if 
— _ 16. the Deviſor had only a Term of years, and ſay not for what time 
— 4 be doth deviſe it; in that Caſe it ſeems, the whole Term will 
155 paſs by ſuch Deviſes aforeſaid, unleſs the Teſtators intent appear 
to the contrary. | 85 
A Deviſe of 1 — A _ and AY p90 xy other 
. words) is but an Eſtate for life (o); but to him and his Aſſigns 
22. for ever is a Fee · ſimple 
2. 180. . lf one deviſe, That A. B. ſhall have and occupy his Land in 
(p) ba. D. (without ſaying how long) he ſhall have it for his life (3). 
(d) Paſch. 9 But if in his Will he faith, That be ſhall enter im bis Laden, 
Jac. n' he hath go Eſtate at all G) 
Ti "Goa Li. One having a Son and Daughter dies, Lands are deviſed. 
24. Anderſ. 1- to the Daughter, and the Heirs females of the body of the Fa- 


164. 175,188, ther: By this Deviſe, the Daughter. hath only an Eſtate. for; 
396." her life (1), | 


CHAP 
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CHAP, XI. l 


Certain Caſes in Law touching Deviſos of Leaſes, 
or far aTermof years. * 


1. Is what Caſe the word [Shall] is taken for [Should] in 
Deviſe 2 4 71 F be only : 1 

2. A Deviſe 0 ds for 99 yeas, may or no more 
of that Term, than the 2 male of the De viſee ſhall con- 
tinus. 

3. The Deviſe of 4 Term to one and bis Heirs, fhall go to the 
Deviſees Executors or Adminiſtrators, and not to bis Heirs. 

4 Chattel-Leaſes and Leaſes for years, paſs not by a Deviſe * 
of all bis Lands and Tenements. | | 

5. 2 @ Leaſe for years deviſed for life, doth paſs the whole 

erm, yet is it not an Eſtate for life. 

6. The whole intereſt of a Leſſee in bis Leaſe Landi, doth paſs 
by @ Deviſe of bis Leaſe, Term, Farm, Profits, Tenure, or 
or Occupation thereof, as well as by any ether words. 

a . The reſidue of @ Term, is as the Term it ſelf. 

z A man may deviſe ſuch an Eſtate by Will, which be c, 
male by AG executed: Or be may Create in Intereſt by bis 
"I by Grant or Conveyance in his life-time be could 
not 40. ; 

9. That may be the Deviſe of a Leaſe for years in Law,which 
doth not ſeem to appear ſuch in Fact. 

10. The whole Term, though not named, ſhall paſs by a Deviſe, 
where no other can paſs by Implication, 


1. IF one deviſe his Land unto his Executors until his Son ſhall 

come unto the age of 21 ere the profits to be imploy- 
ed towards the performance of his Will; and when he ſhall 
come to that age, that then his Son and his Heirs ſhall have it. 
By this Deviſe the Executors ſhall have it until he beof 21 years 
of age; and if he die before that time, the Executors ſhall alſo 
have it until the time he have been 21 years of age, if he | 
had lived ſo long; and the word [Shel] in this caſe is taken (*) Co. 3. 20. 
for [Should.) () Likewiſe if one deviſe his Land to his Exe- 
cutors tor the payment of his Debts, and until his Debts be paid: . 
By this Devil e the Executors have but a Chattel, and uncertain BY 
intereſt, and they and their Executors ſhall hold it until che () Ce. r. 
Debts be paid, and no longer (5). WS 4. 4 


Yy 2 > 
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A. If one deviſe his Land to A. B. and the Heirs males of her 
body for the Term of 99 years; it ſeems that by this Neviſe 
A. B. hath. but a Eeaſt for ſb many years, if the Heirs males of 
| his body ſhall fo long continue, and that for. want of Iſſue male 
(c) Co. 16. in dhe Term of years ſhall expire. And in this Cafe the Executor 
Leonard Lovers or Adminiſtrator, not the Heirs males of A. B. ſhall have it after 
Gaſe, $7. 46. his death (c). 

3. If one poſſeſſed of a Term of years, deviſe the ſame to. 
another and his Heirs, or his Heirs. male: By this Deviſe the Ex- 
ecutors or Adminiſtrators, not the Heirs of the Eegatee ſhall 

(4) wn ant have it (d). So that if a Leſſee for years of Land deviſe all 

— his intereſt therein to his Wife, if ſhe live ſo long, and after her 

+56 death, if any part of the Term be to come, deviſe the ſame to 

A. B. his Son, and to the Heirs of his body: In this Caſe, and 

by this Deviſe the Executors or Adminiſtrators of A. B. and not 
his-Heirs ſhall have it. 

4 If a man deviſe all his Lands and Tenements in D. yet 

Leaſes for years do nat paſs by theſe words; for by Lands and 


Tenements is intended Frank-tenements or Free-hold, and not 
(#) Broo. Abr: Chattels (e). But if a man poſſeſſed of a Term, deviſe his Land 
en Done, du. to another, that ſhall be for all the Term abſolutely; and ſo it 


ſnall be of a Grant of the Land, or of a Rent out of the Land, 

10. E. 4. 18. 27 H. 8. 21. H. 6. 14 E. 3. 11 Af; A man Leaſes 

for years or for life, rendring Rent, that ſhall go to his Heir. 

So 38 E. 3. But rendring Rent to himſelf, the Heir ſhall have 

nothing, Paſch. 27 Eliz. Conſftable's Caſe, there reſolved, a 

Leſſce for twenty years, having leaſed for ten years, rendring 

Rent to him, adjudged, That his Executor ſhall have the Rent, 

959 _ 14 for that he repreſents the Teſtators perſon (1). But if one hath 

Boge dert A Term of years in Land, and by his Will deviſe this Land to an- 

Haywood. Rol. other and his Heirs : This is a Deviſe of this Land for the 
Rep. time of the Leaſe (2). For if a man deviſe all his Lands and 

(a) Anderl. 2. Tenements, where he hath ſome in Fee, and ſome for years, 

5 though this be good only for the Lands in Fee, and not for thoſe 

RE LOS: he hath only for years; yet if he had no Land there but for: 

TY, years, they ſhall paſs by that Deviſe (3): | 

F. If one hath a Leaſe for years of Land, and deviſe it to A. 

B. for lite: Ry this Deviſe the whole. Term is de viſed, and A. B. 

ſhall have the whole Term if he live ſo long, and yet A. B.ſhall 

* 66. not have an Eſtate for life by this Deviſe. So likewiſe the Law 

op 23. Plow, ſoems to be the ſame upon a Grant by Deed made in that manner f. 

420,  Andif a man poſſtfſedof a Term of years of Land, deviſe his 

a toi! Term or his Leafe, or the Land it ſelf by a Deviſe,. in either of 
cc" theſe words, the whole Term doth — (g). A Term of years is 


4. & 2, part. deviſed to the Church-wardens of the Church of D. and to their 
ved. 309. 0 | 18 * 


* 
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Succefſors : This is not good; but for Goods fo deviſed, the | 
-Law is otherwiſe (5) A man who hath a Term, deviſeth the (by Dyer's 
Land to one and his Heirs ; the Devifee dieth,and hath Executors; Readings on 
his Heirs ſhall have the Land, and not his Executors : The Law — 3 
is otherwiſe, if the entire Term were ſo deviſed (% „ 
6. If a Leſſee deviſe his Leaſe, or his Term, or his Farm, (;) Dyer N . 
or his Profits, Tenure or Occupation thereof; by either of theſe 7. 
Deviſes, his whole Leaſe and all his Intereſt in the Land is be- | 
queathed as well as by any other form of words (&). But if a (H Dyer 122. 
man deviſe his Land only for ſo many years as his Executor ſhall 33- 118. O. 
name, it ſeems this Deviſe is not good () Yer if it be for ſo 5 1. 
many years as A. B. ſhall name, and he name a certain number 
of years in the Teſtators life-time : This is a good Deviſe. But 
it one doth deviſe, That his Wife ſhall take the profits of his 
Land, until the full age of his Son, for his Education and brin 0) Plow Ss 
ing up: This is no intereſt, but a truſt and confidence in t e (i) 2 
Wife, which is determined by her death, and cannot be trans- 221, Co. 1. 
ferred over to her ſecond Husband (1). a part. fo. 25 2+ 
7. A man poſſeſſed of a Ferm of years, may deviſe all the Smith vert... 
reſidue of that Term of years that ſhall be to come at the time klaren 
of his death. And if a Teſtator having only a Term of years 
in certain Lands, doth deviſe the ſaid Land to A. B. and doth 
not ſay for what time, it ſeems that by this Deviſe the whole 
Term is deviſed, and cannot be traniferred over ta her ſecond. 
Husband (1). 
8. A man poſſeſſed of a Term of 40 years, by his Will de- 
viſeth the ſame to J. S. after the death of his Wife, and that the 
Wife ſhould enjoy it during her life 3 and that F. S. ſhould neither 
deviſe it nor {ell it, but leave it to deſcend to his Son; and in the 
mean time my Will is, That my Wife ſhall have the uſe there · 
of during her life, yielding 10 /: yearly to J. S. during her life 
at two Feaſts, and made his W ife Executrix, and died. The- 
Wife entred, and paid the 101. yearly according to the Will. 
In this Caſe three Points are reſolved : 1. That J. S. doth not 
take by way of Remainder, but by way of Executory Deviſe: | 
And a man may deviſe ſuch an Eſtate by his will, which he can- 1 
not make by Act executed. And that the Caſe is no more but: 
this, That after the death of J. S. the Wife ſhould have the re- 
ſidue of the Term. 2. The Deviſe is good, being but a Chat- 
tel, which may veſt and deveſt at the pleaſure of the Deviſor. 
» Thar there is no difference when one deviſeth his Term, the | 
emainder over; and when a man deviſeth his Land, or his 1 
Leaſe, or the uſe or occupation, or the profits of his Land; that | 9 
z man by his Will may create an jntereſt, which by Grant or — j * 
Conveyance he cannot create in bis life-time (). — 
9. A. ca. 


* 


# 1 — 
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9. A. deviſed his Lands to his Daughter and her Heirs, when 
ſhe came to the age of 18 years, and that the Wife ſhould take 
the profits of the Land to her uſe, without any to be 
made, until the Daughter come to 18 years, and made his Wife 
his Executrix, and died; provided the Wife ſhould pay the old 
Rents, and find the Daughter at School: The Wife enters, proves 
the „Will, rakes Husband, and dies: It was found, that allt he 
Conditions were performed, and that the Daughter was within 
the age of 18 years. It was reſolved in this Caſe, That it was 
(0) Trin, x7. 4 Term for years in the Wife, and a good Leaſe (v): Whereby 
Jac.C.B.Black- it appears, That a Deviſe to a Daughter and her Heirs, when 
byrn's Caſe. ſhe aitain to the age of 18 years, the Wife in the mean time to 
Hutton. 36. take the profits, is a Term for years in the Wife. | 
10. A man was Leſſee for 40 — a Houſe, and by his 
Will gave the Houſe to F. S. without limiting any Eſtate that 
he ſhould have in it. It was the Opinion of the Court, That 
he ſhould have the whole; for no other Eſtate in the Houſe, ei- 
; ther for life, or at Will, ſhall paſs by Implication, or for one 
(G6, year 5 years, and therefore the whole ſhall paſs to the De- 
| viſee (o). : 
et Wah" "A thn polled of » Comet youre, deviſed the Gunoia ik 
: words; viz. [The refidue of my Goods, moveable and immoveable I 
give to my Son John, i make my Executor, and to bim I give 
my whole years that I have in my Farm of M. and if he die, give 
it to my Daugbters.] Fobn the Executor and Deviſee proveth the 
Will, claiming the Leaſe according to the Will, and dieth Inte- 
ſtate : His Adminiſtrator for good Conſideration ſelleth the Leaſe 
that remains : Whence the Doubt or 9. was, Whether the 
Daughters or the Aſſignee ſhould have the Leaſe? The Caſe was 
| referred to the two Chief Juſtices, and Juſtice Walmeſiey, who 
all agr „ That the Aſſignee ſhould enjoy the Leaſe,and not the 
Daughters. Q.Whether a Deviſe to them in ſuch manner be void? 
It one having a Leaſe for years, deviſe the fame to . B. for 
life ; By this the whole Term is deviſed to him, and A. B. ſhall 
not have an Eſtate for life by this Deviſe, but he ſhall have and 
(p) Co. 4. 65, enjoy the whole Term if he live ſo long (p). Likewiſe, if a man 
. 23. Piow, poſſeſſed of a Term of years of Land, deviſe his Term or his 
520. Leaſe, or the Land it felf: By either of theſe words or expreſſi · 
(O Brownl- 1. ons, the whole Leaſe or Term will (7). , 
pe ts 3 A. the Grand - father being poſſeſſed of a Term of 22 years to 
* come, deviſed the Land to C his Grand ſun for 2 1 years, and 
made him his Executor and died, the Grand-ſon being within 
the age of 21 years, B. his Father enters into the Land, and 
makes a Leaſe thereof for ſeven years by Indenture, until C. the 
Grand-ſon come to full age, whom he makes his Executor alſo, 


* o 
— — — 


Part III. / Legacies and Deviſes. 5 

and dies; C. the Grand- ſon enters by force of the Deviſe made * 

by A. his Grand- father. In this Caſe it was held, that C. the _ 

Grand-ſon had avoided the Leaſe millde by B.. his Father (V). 1 2. 
If a Teſtator faith in his Will, I hawe made A Leaſe to A. B. fer 

21 years, fielding but 20 l. Rent : This is a good Leaſe for One g more Ge 

and twenty years, though in the prater tenſe (). N 

It one deviſe his Term of years to his Son, and after ſay, That 

his Wife ſhall have it during his Sons minority: Theſe are good 

Deviſes, and may ſtand together, and the laſt ſhall be taken to 

go firſt G. | ; % Plow. 541. 

If one having Land for years, deviſe the Land to- A. B. By this 

the whole Term is deviſed (1). Conformable whereunto is that (1) Anderl. 2. 

Caſe, where a Leſſee for years of a Houſe gave it by Will to A4. 


B. but limited no Eſtate : And it was held, That by this Deviſe 
the whole Eſtate did paſs (v). 


| (u) Dyer: 307. 
A Deviſe was of Land to one for 2 1 years, and if he die with- 
in the Term, that another ſhall have the like Term, is good. 
But otherwiſe it is, if he that deviſeth hath-only a Termot years „are, Caſe 
in the Land. Sed ). 420, 
A Deviſe to one and the Heirs of his body for 500 years, is (x) Co. 10 
but a Term (x). Leonard Loop's- 
If Land be deviſed to one for years, and if he die within the Cafe. 
Term, that another ſhall have the reſidue of the Term, or of the 
years; No Act of the firſt can prejudice him in the Remainder ( 
and ry of a Leaſe for years, deviſed the ſame to his 
Son, and the Heirs of his body; and in caſe he died without I 
ſue, then to the youngeſt Son, and the Heirs of his body: And 
for want of ſuch Ifſue, that the Term ſhould remain to his Daugh- 
ters: And he died, having only two Daughters, and afterwards 
another Daughter was born. And it was held, That all the 
three Daughters ſhould tave the Term, although the youngeſt 


Daughter was not born at the time when the Deviſe was made, (z)Mare, Caſe. 
nor at the time of the Deviſors death (=). 342. 


A Term of years was deviſed to A. and B. till they had levi- 
ed 10e. and after to their own uſe : And it was held, That | 
they ſhould take as Legatees, and not as Executors (s). een 

Leſſee of Lands for 2:1 years, deviſed the benefit of his Leaſe to 
M. his Wife for ſeven years after his death, and that his Son Thomas. * 
ſhould (if he return'd home) have (after the expiration of tbe 
ſeven years) the benefitthereof for the reſidue of the Term: And 
in caſe he did not return home, that then his Son William ſhould have 

it until his Son Thomas came home: And deviſing to his Wife all 
his. Goods, makes her his Executrix, and dies. Hilliam during 
the ſeven years makes his Wife his Executrix. . The ſeven years 
expired, , did not return home, M. the Deviſors Widow- 


* married 


(y) More, Caſe: 
403+ 
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married again: And it was held, That 24 ſhould have the Term: 
(b) Cro. 2. For though a poſſibility, yet ſuch a one as might have veſted in 
——— the Teſtator (b). PLOTS Ne 
1 A Term of years of Lanff deviſed by a man to his Wife, to 
the intent that ſhe may, with the profits thereof, breed up his Chil- 
dren : This no to them, and therefore cannot ſue for it in 
the Eccleſiaſtical » but muſt ſue in a Court of Equity (c). 
Ce) Plow. 343. If a Term of years in Land be deviſed to one, and the Execu- 
torſhip appointed to another, and the Executor having Aſſets ſuf- 
ficient belides to pay the Teſtators Debrs, doth notwithſtanding 
ſell this Term of years: In this Caſe, albeit the Executors fale be 
good in Law, and the Deviſce of that Term without remedy of 
recovering the Leaſe, yet he may ſue ſuch Executor for it in 
(4) Plow. 145. Chancery, and recover the value thereof in damages (d). 
Lands are deviſed by a man to his ſecond Son for the Term of 
20 years, for the payment of his Debts, but if he hapned todie 
within the-ſaid Term of 20 years, that then his third Son ſhould 
have the reſidue of ſuch Term as ſhould be then to come of the 
20 years. The eldeſt Son dieth without i ſſue, the Lands de- 
ſcend to the ſecond Son, who dieth within the 20 years, leaving 
Iſſue: In this Caſe, it was the Opinion of the Court, That 
the Lands ſhould go not to the Nephew, but to the Uncle: For 
. though the term was extinct in the ſecond Son, yet it was a new 
Low verſ. Low, Deviſe to the Third (e). '\ 
A. deviſed Lands to B. his Wife for her life; and if ſhe live un- 
til#his Son come to the age of 24 years, that then he ſhall have 
the Lands: And if he dies before he come to that age, that then 
C. D. ſhall have it till his Son come to that age, and died: And 
then C. D. died before B. the Wife ; After ſhe alſo died before the 
Son came to the age of 24 years: And it was held, That the Exe- 
cutors ſhould not have the Lands till the Son came to age (f). 
(5 Goldeb. . In the Caſe of Roſe againſt Bartlet, all the Juſtices (abſente 
Tin. 7 Car. B. Richardſem) agreed, That if one deviſeth his Land which he hath 
3 dy Leaſe, to his Executor for life, the Remainder over, that there 


- Bartlet, Co. obght to be a ſpecial Aſſent thereto by the Executor, as to a Le- 


gacy : Otherwiſe it is not executed. 


| Mich. 44, & One made a Leaſe for life, after leaſed the fame to A. for 99 


45 El. B. f. years, if he ſo lon 
ry k* Lefice for life. And 


lived, to commence after the deceaſe of the | 
Rep. ; 


if A. died during the ſaid Term of 99 years, 
or the Leaſe otherwiſe determined, and after the death of the 
Leſſee for life, then the Leſſor granted for him and his Heirs, 
that the Land ſhouldsremain to the Executors of A. for 20 years. 
Leſſee for life dies. A. leaſed for 20 years rendring Rent, and 
dies inteſtate, B. takes his Adminiſtration, and brings Action 
of Debt for the Rent. It was adjudged, it . 

| or 
5 — | 
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For it ſeemed to > 


and Telverton; That the of 
20 years was never in 4 But if A. had made E 
be might take by way of Pur (Executors being a name 


Purchaſe, as in Crammers Caſe, Elis. Dyer.) Hut if it had 
been limited to the Executors for payment of the Debts of A. or 
the like, then by the intent a there would be an intereſt 
in A. and in the Executor for the uſe of A. Popham and Fenner 
agreed in point of Law as to an Action of Debt. | 
A man made his Will in this manner; wiz. LI bave made # Tun 3 Nl. Me. 
Leaſe for 21 years to. S. pojing but 20s. Rent. ] And it was Rep. nu. 101. 
held, That it was a good Leaſe by the. Will, For that Word | 
LI bave) ſhall be taken in the preſent Tenſe, as in the word 
{Ded:] in « Deed of Feoffment. | 

A man ſeiſed of a Mannorgpart in Demeſnes, and part in Leaſe Tria. KA. 6, 
upon Rent, Suit and Service: Deviſed by his Teſtament to his Mo. Rep. oo. 
Wife, during her life, all his Lands in Demeſnes, and alſo by the: . 
ſame Teſtament did Deviſe to her all bis Services and high Rents 
for 15 years; and further by the ſame Teſtament did Krit all 
his Mannor to another after the death of his Wife. And it was 

eed by all the Juſtices, That the Laſt Deviſe took not effect 

any part of the Mannor till after the deathof the Wife ; and 
that the Heir after the Expiration of 15 years, and during the 
Wives life ſhall have the Services and Chief · Renta. 

If a man poſſeſſed of a Leaſe for years of Land, deviſe the yy; , lac B. 
fame to one for life, the Remainder to another; although the firſt inter Nallet & 
Deviſce hath the whole Eftate or Term in him, and no Re- Sir H. Sackford 
mainder can depend thereon at Common Law, yet it is a Roll. Abr. tit. 
Deviſe to the ſecond Deviſee by way of an Execatory Deviſe. Devils. 

If certain Lands be deviſed to one, he cannot take them with- ,, H. 4. 64. 
out the delivery of the Executor. Or if a man be poſlefF'd of Trin. 39 El. 
a Leaſe for years of Land, and deviſe the ſame to another, the in Cam. Scac 
Deviſee cannot have it, or enter upon it without the Executors or _ — 
Adminiſtrators conſent. bo 5 _ 

Leſſee for 99 years, by his Will deviſed his Leaſe in theſe words; B. R. Rel. ibis, 
viz. I deviſe my Leaſe to my Wife during her life; and after her lt. 4. 
death I Will, that it goto her Children unpreferred, and made 
his Wife his Executrix and died. The Wife entred, and mar- 
ried with F. S. andafterwards for 2401. Debt recovered againſt 
the ſaid F. S. and upon a Fieri Facias the Term was ſold by the 
Sheriff. Afterwards the Judgment was reverſed by Error, Er 

woad emis que amifit ratione Fudicis Reflituantur. The Wife 

ecutrix died: In this Caſe it was retolved: 1. That the Exe- 

cutory Devile of the Leaſe after the death of the M iſe, to the 

Daughter not preferred, was good. (2) That the ſale made by 

the Sheriff upon the Fieri Facias, = not deſtroy the —_— 
— 
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Derviſe, although the to whom it was made, was uncer- 
rain during the life of the Wife. 3. That the ale made by 

the iff ſtood good, although the judgment was reverſed, and 

(1) Mich. 29 that the. Plaintiff ſhould be reſtored: to the value of the Term, 
Eliz. B. R. Am. but not to the Term, during the life of the Wife, and the va- 
ner & Lod- jue of the Term ſhould go to the Daughter not preferred, after 


divgton's Caſes the death of the Wife (1). 


* 
— mne 


>CHAPT. XII. 


Law Caſes touching Deviſes of Reverſions or Ne- 
Y | mainder S.. 


— FF 


1. What: Deviſe of 4 Rewerſion is goed; and what Remainder. 
may be deviſed. | RE | | 
2. Ar the Limitation, ſo the Deviſe of a_ Remainder after 4 
Fee, is void. | | 
3. Is what Caſe the Deviſe of 6 Remainder of 4 Chattel: 
real, may be uoid. 
4. The Deviſe of a uoid Limitation, #1 4 void Deviſe, 
5. A Deviſe in Remainder of Goods, is void. 
6. In what Caſe the Dey of a Remainder over in Fee, af- 
ter Leaſe for life made by Executors, is void. 
7. The difference berween a Remainder entail d by Deviſe,. 
and entaiPd by Deed. 


R A Remainder deviſed to a Church, accrews to the Parſon. 
of that Church. 


9, A Refuſal in one to take by a Deviſe, (hall not prejudice. 
another in Reverſion or Remainder. 

10. How the Deviſors Daughters ; (without naming her ) 
ſhall have the deviſed Remainder before the Iſue of bis Sons. 

14. A. Termer of 100 years to come, deviſeth it to one for 
Life, the Remainder over, it is 4 void Remainder. 

12. A Deviſe of a Remainder in Fee after a Leaſe, which- 
deviſe is made by bim in Remainder, is a void Deviſe, if 
the Leſſor-Re-enter. 

13. Several Caſes, wherein be in Remainder may Deviſe bis 
Remainder. 

14. Fee-ſimple deviſed to one, the Remainder -camnat be deviſed 
to ant ber, albeit the firſt Deviſe were but conditional. 

Ig, A Term of years Fa way of Remainder is deviſable; but 
adeviſe by way of Entail with Remainder over, 1 —_ | 

16. Leſſor 


o 


8844 
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16. Leſſor may deviſe the Reverſfion of Land for life, net 7 : 
withſtanding a Feoff ment in Fee. | r 65 
17. |; of 4 Rent-charge in Fee, may be deviſed te LM 
'one, where the Land, out of which the Rent duth ariſe, 1 
deviſed to another. 
18. A Deviſe may be good for the Reverſion of a Term,where 
1 2 0 Remainder may be good, where % 
19. The Deviſe of 4 Remain an 
98e Tail ſhall precede. mr | 1 | 
20. He in Remainder ſhall take 1 where the De viſes 
for life is incapable of taking by Deviſe. 
21. Though a mat cannot deviſe to bimſelf, yet be may deviſe 
's Remainder to bis own right Heirs. | 
21. A man may deviſe à Keverſion by the name of all bis In- 
beritance or Hereditaments. 
23. Deviſes of Remainders to the next of Blood. 
24. Where the Deviſe of a Remainder after-the Remainder 
makes the former Remamder but an Eft ate for 1 
25. M betber a Remainder deviſed to one after a Term ef years 


deviſed to another, who dies before the Deviſor be @ good 


I. WF a man 2 ot. G ow, the e 
to the next of Kin, or next of Blood of B. C. this is a F 

Deviſe of a Remainder (9. Or if a Leſſor difſciſeth his Leſſee ( Pio, . v 
for life, and makes a Leaſe for life to another for Term of life pk Sed. f 09, 
of the firſt Leſſee, the Remainder over in Fee; though the firit 310. Bro. Cor- 
Leſſee enters, yet he in the Remainder may Devile bis Re- porn. 59. 
mainder (6). | | 2 Dyer wa 

2. If one deviſe his Land to 4. ſo as he render 2.04. per annum 3:50 Wit 
to B. and if he fail thereof, then his Eſtate to ceaſe, and to remain 8. Sed b. C. 1. 
to B. this Deviſe is good, but the Limitation of the Remainder is 
void, becauſe a Remainder cannot be limited after a Fee (c). (o) Paſch. 29 
Therefore if a man makes a Leaſe for years upon Condition, that H 8. Dyer 33. 
if the Leſſor diſturb the Leſſee within the Term, that the Leſſee 
ſhall have the Fee, and maketh Livery accordingly, and after the 
Leſſor doth diſturb the Leſſee for Rent, where none is in arrear, 
and after deviſeth his Reverſion, this Deviſe is not good (4). (4) Dyer Read. 

3. A man poſſeſſed of a Term for 40 years, deviſed that his in Stat. of Wills 
eldeſt Daughter ſhould have the ſame to her, and the Heirs of ** 8. S + 4 
her body, the Remainder, if ſhe died without Iſſue within the 
Term, to C. his ſecond ter in Tail. Theeldeſt h- 
ter took Husband, and died within the Term without iſſue: 
Husband fold the Term. It was the Opinion of the Court, That 
his (ale thereof was good, 1 younger Daughter had 

A. 2 no 
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. no temedy for it, becauſe it was a void Remainder, being of 2 

Ce) Trio. 28. 8 was a Chattel · real, and fo is to go to the Huſ- 

; e | 
ey 4 A. Leafe was made to A. for 41 years, if he ſhouldſo1 

live, and if he died within the ſaid Term, that then his Wi 
ſhould have it for the reſidue of the _— It was held, 

(o m Dyer Tbar the Limitation to the Wife in Remainder was void ; for that 

254. Plow. the Term ended by the death of A. and then there was no reſidue 

Cem. 190. to remain to his Wife (F). | 

A man poſlefled of certain Goods, deviſed them by his Will 

to 2 Wife for life, and after her deceaſe to F. S. and died. J. S. 
in the life-time of the Wife, did commence Suit in a Court of E- 
quity, there to ſecure his Intereſt in Remainder. A Prohibition 
was granted in this Caſe ; and the Reaſon was, becauſe a Deviſe 
in Remainder of Goods was void, and therefore no remedy in 
uity, for Q quit as ſequitur Legem. It was agreed, That a De- 

vile of the uſe and occupation of Lands, is a Deviſe of the Land 

(g) Tua. 17. itſelf, but not fo of Goods; for one may have the occupation of 

Car. CB. them, and another the intereſt in them (gp). 

Marſh. 106. 6. Suppoſe a man deviſeth a Rever ding upon an- 
Eſtate for life, to-the Parſon. of D. and to his ors; if the 
Parſori die, and after a new Parſon be made, and the particular. 
Tenant die alſo, the new Parfon ſhall have it. Alſo if a man 
deviſe Land to one for Term of life, the Remainder over in Fee, 

and the Deviſee for life refuſe, yet he in the Remainder may en- 
ter; but if the Will were, That the Executors ſhall make a 
Leaſe for life, the Remainder over in Fee, and they offer to make a 

(h) Dyer Read Leaſe accordingly; and the Leſſee reſuſeth, he in the Remain · 

ubi ſup. Sect. 3. der ſhall not have the Remainder (0). 

s. 7. J. S. hath Iſſue two Sons, and dieth; tie elder hath IC 
fue a Daughter, who hath Iſſue a Son, and dieth. Land is given 
by Teſtament to one for life, the Remainder to the next male of 

the body of J. S. begotten; the ſecond Son of F. S. ſhall have 
the Land; and not the Son of the Daughter: It would be other- 
6 Dyer bid. ige, If the Remainder were ſo entail'd by Deed (5), 

L 8. If Land be deviſed to one for life, the Remainder to the 
(*) Wi. $. 19. Church of D. the Parſon of the ſaid Church ſhall have it (&). 
& 21 R. 2 Fl. Andif a man willeth- that after 20 years after the death of the 
Com. 323. Deviſor J. S. ſhall have the Land in Fee; the Heir of the De- 

viſor ſhall have the Land during the Term, and not the Execu- 

* 9. A man deviſeth his Land to his Daughter and Heir, being a 

Feme Covert, and to the Heirs of the Woman, the Reverſion over 
in Fee, and dieth; the Husband refuſeth to take by the Deviſe, 


ke in the Remainder ergreth, he ſhall retain the Land during the 
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lives of the Husband and Wife; but after their decraſe, the Iſſure | 
of the Wife may enter him (). (m) Ibid. $. 22. 
10. A man ſeiſed of Land in Fee, bath Iſſue two Sons and | 
a Daughter z the Father deviſeth _ 22 his Wife for hoe ' 
of life, the Remainder propinquioribus de ſanguine puerorum of 
the Bed : the 8 dach Iſſue and dieth; the Iſſue 
of the Daughter fall have this Remainder ; and although 
that the Sons have Iſſde after, yet their Iſſue ſhall not have 
it (»). | | (a) Ibid. $.23. 
— A man hath a Term of an hundred years to dna © ** 
he deviſeth this to one for Term of life, the Remainder over to- 
F. S. this is a void Remainder : It were otherwiſe if the Deviſe 
were, that the Deviſee ſhall have the Occupation of the Land 
during his life, the Remainder over. (o) Or if Lands be gi en by (0) Ibid. Sec. 
Will to one in Fee, provided that if he do ſuch an Act, that then 3. C 10. 
it ſhall go to another in Fee: This is a void Remainder to that 
other. Or if Lands be given to fl. in Fee, and that if he die 
without Heir, that then it ſhall remain to B. This is alſo a void 
Remainder (1). The Reaſon is, becauſe a man cannot create a (1) Co 1. f. 
Title, or convey by Will ſuch a Title or Intereſt, as according to 4. 3. Dyer 12.- 
Rules of Law he could not convey by any Act executed in his 33. 
life-rime. For the ſame reaſon alſo, a man cannot by Will direct 
or appoint an Inheritance to deſcendcontrary to the Rules of the 
Law : And therefore where a Deviſe is to one and the Heirs males 
of his body, and he hath only a Daughter that hath a Son, this (z) Co. on Lit. 
Son cannot inherit the Land by that Deviſe (2). 25. Plow. 414... 
. 12. A Leaſe is made for life, the Remainder over in Fee, 
reſerving Rent by Indenture, and for default of payment, that 
it ſhall. be lawful for the Leffor to enter and detain-during the 
life of the Leſſee; he re- enters for the Rent arrear, he in the 
Remainder deviſeth the Remainder ; ſuch Deviſe of the Remain- (p) Ibi d. Sec. 
der is void (p). . CES 
13. If Land be given to two perſons, to the one 
for life, and- after his deceaſe to the other in Fee; he that hath 
the Fee may deviſe his Reverſion thereof. (4). Likewiſe if Land (9) lbid 5. 10 
be given to one for life, and that after his death it ſhall deſcend - 5 
to F. S. in Fee, he may deviſe this Remainder. (r) Or if a Leaſe (0 Ibid. 5. 12 
be made dummode ſolverit 10 l. to the Leſſor for his life, he may 
deviſe the Reverſion, with the Rent. Or if a Leaſe be made to 
an Infant or Feme-fole for life, the Remainder in Fee, and the - 
Infant at his full or the Feme after Coverture diſagree; e (5) lbid. $. 16. 
in Remainder * his Remainder. (+) | 18. | 
14. If theFee-ſimple of Land be deviſed to one, the Remain- 
der cannot be deviſed to another, albeit the firſt Deviſe be but 
conditional. And. therefore if a man deviſe his Land to A. B. 
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in Fee, ſo that he pay 100 l. to C. D. And if he fail, that then it 
ſhall remain to C. D. and his Heirs, this Remainder to C. D. is 
void; for upon the failure of Payment by A. B. the ſaid C D. may 
not enter, and have the Land, but the Deviſors next Heir. Like; 
wiſe if Land be deviſed to F. G. and his Heirs, and if he die with- 
out Heirs, that then it ſhall remain to F. A. and his Heirs,this is 
a void Remainder. Or if a man deviſe his Land to one for ever; 
and then further deviſe, That if the Deviſee do ſuch an Act, that 
another ſhall: have the Lands to him and his Heirs, the ſame is 
void. For by deviſing his Land to one forever, hedeviſed the Fee; 
)Co. 1. par, aud when he hath diſpoſed of the Eſtate in Fee to one, he hath not 
4% Saber power after in the ſame Will to diſpoſe the ſame to another (1). 
Caſe; 15. A man may deviſe a Term of years by way of Remain- 
der, and the firſt Deviſee cannot kinder the ſecond of the Rem- 
(ij Co.8. 95. nant of the Term (t). But yet a man poſſeſſed of a Term of 
Plov. 519. years, cannot entail it by his Will: And therefore if a man de- 
346. 516. yiſe his Term to A. B. and his Heirs, or to him and the Heirs of 
25. e his body, or to him and his Iflue, the Remainder to B. C. this Re- 
8 Co. 10. 85. mainder is void, and the Deviſe is good for the whole Term of 
47+ Faſch. 17. years to A. B. and his Executors (). 
ic. B. R. Child. 16. A man ſeiſed of two Acres in ſeveral Towns in one Coun 
Lerf. Baily. (that is) of the one for life, and of the other in Fee; and maket 
a Feoffment by Deed of all his Lands in the ſame County, and 
(w) Dyers makes Livery in the Acre in Fee in the name of both, the Leſſor 
Read. in Stat. (notwithſtanding this) may deviſe the Reverſion of the Acre for 
Will. Set 8. life (w). . | 
$. 19. 17. If a man grants a Rent-charge out of Lands deviſable to 
one for life, the Remainder over to the Grantor and his right 
Heirs, and after the Grantor deviſe the Land to a ſtranger in Fee 
and dic, the Heir of the Deviſor may deviſe the Remainder of 
(a) 1b. S. 21, the Rent in Fee (x). 
18. A Leaſe fog Term of 100 years is made to a Biſhop and 
his Succeſſors; he maketh a Leaſe for life, rendring Rent to him 
and his Succeſſors, and after he deviſeth the Reverſion with 
the Rent in Fee; this a good Deviſe for the Reverſion, but not 
- Q) w. $. 26. for the Rent (y). | 
19. If a man having two Sons and a Daughter, deviſe his Land 
to his Wife for ſeven years, the Remainder to his younger Son and 
Heirs, and if either of the ſaid two Sons die without Iflue of their 
bodies, the Remainder to the Daughter and her Heirs, and the 
| unge Son die in the life-time of the Father, and after the 
ather die: In this Caſe, and by this Deviſe the Daughter hath 
a good Remainder ; but it ſeems the elder Son hath firſt an Eſtate- 
fz) Dyer 122, tail by the intent of the Deviſor (&). 


20, lf 
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20. If Land be deviſed to A. for life, the Remainder to B. for 

ife, rhe Remainder to F. S. in Fee: In this Caſe (if B. be 8 

perſon incapable of a Deviſe then) he in the Remainder in Fee 

ſhall rake preſently after the firſt Eftate for life ended. And if 

the Deviſe be to a perſon incapable for life, the Remainder to F. (a) Perk. Sets 

S. in Fee, then ſhall 75 S. take preſently (a). 376, 37 
21. If a man deviſe his Land to two perſons by auf 

the Heirs of either of their two bodies, and for default of ſuch 

Hue the Remainder to the right Heirs of the Deviſor ; after the 

Deviſors death one of the faid Deviſees dies without Iflue, the 

ether Deviſee hath Iſſue, and dieth: In this Caſe, and by this 

Deviſe the Iſſue of ſuch ſurviving Deviſce fhall have a.moiety, and 

no more of the Land (6). | 
22. A e N. 

the Remainder to the ſame F. N. for Term of life of the ſaid 7. S. 

F. N. in Remainder releaſeth all his right to the faid F. S. and 

dieth. In this Caſe, the Leſſor may devil the Reverſion. And if 

2 man who hath a Reverſion, deviſeth this Reverſion by the name =, 

of all his Inheritance or Hereditaments in D. it isa good Deviſe(c | an 
23. If a man having Iſſue three Sons, A. B. and C. doth de- 917 76. 

viſe his Land to C. the Remainder to the next of Blood to the © 

Teſtator : In this Cafe and by this Deviſe A. ſhall have the Land 

after the death of C. as the next of Blood. Likewiſe if a man hav- 

ing four Daughters, deviſe his Land to the youngeſt in tail, 

the Remainder to the next of Blood: By this Deviſe the eldeſt 

Daughter, and not all the reſt ſhall have the Land after the Eſtate- - 

tail. Alſo if a man having two Sons and a Dau „ Who hath: 

two Daughters, deviſe his Land to a ſtranger 2 life, the Re- 

mainder to his ſecond Son for life, the Remainder in Fee to the 

next of Blood to his Son: In this Caſe if. the eldeſt Son die with- 

out Iſſue, the Daughter and her e NN ſhall have all the Land. 

(d) And if Land be deviſed to one lor life, the Remainder to an- (d) rab De - 

other for life, the Remainder to the next (or to the neareſt) Heirs viſe. 9. Perk- 

of the Blood of the Children of the Deviſor : By this Deviſe —_ ; 

the Sons and Daughters of the Deviſor are excluded (1). 4 K 17 
24. If Land be deviſed to A. for life, the Remainder to 85. 

and the Heirs of his body, the Remainder to C. D. and his Wife, . * 

and after to their Children: By this Deviſe C. D. and his Wife- 

have Eſtates for their lives only, and their Children after them % C6. ſup. Lie- 

Eſtates for their lives joyntly. And albeit they have no Children . Bro, tie. Tails 

at the time, yet every Child they ſhall have after may take by way 21. & Co ſup+ 

of Remai (e). Le. 20. 6. 165 
25. A. makes a deviſe of Lands to B. for ſoven years; the 

Remainder to C. and his Heirs : B. dies before A. and held the 


Reminder * good, for the Freehold in the interim veſted in nc. 
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. bis Land in this manner; wiz. © give my Land 
to A. in Fee · ſimple, after his deceaſe to B. his * his 
Heir apparent» By this Deviſe A. hath an Eſtate for life firſt, 
i 357. the Remainder to his Son for his lie, the Remainder to the Hei 


-Paſch- 44. Kl. of A. in 2 (f): 
B. R.PaysCale One deviſed his Land 9 Michaelmas fol lowi 
C. par. 3. & five years, Remainder to the Plaintiff and his Heirs : 
He died before 2ficbael/mas. The Queſtion was, Whether this 
were a yr 1 4 it r — enure only 
'by his ; for it may not begin until the particular Eſtate, 
which was not to begin till after Michaelmas, and a Free-hold 
cannot be in Expectancy. Bur all the Court held, That it ve- 
ry well might expect; for in Caſe of a Deviſe, the Freehold in 
che mean time ſhall deſcend to the Heir, and veſt in him. Where- 
fore without Argument it was adjudged accordingly, and that 
the Remainder was ge | | 
"Mich. 5 ac. B. If one deviſe a perſonal Chattel to one for life, the Remainder 
per Cur. Roll. gyer to another, it is a void Remainder. For Teſtaments made 
| — cit.Dev. of Goods in Remainder, are not good: As where one gives Goods 
de. nch to his Wife by his Will for her life, and after her deceaſe to FJ. 5. 
ac. K. R. This is net good to J. F. But where the Deviſe is only of the uſe 
per Dodridg and occupation of Goods,there it may be good by way of Remain- 
Roll. ibid. der (1). But a Deviſe of Goods to one for life, the Remainder 
(x) March 149 to another, this Remainder is void (2) 
(20 March 106 If à man deviſe a Term to one for life, the Remainder to an- 
9 other for life, with divers Remainders over, The Executors con · 
Abe. tit. De- ſent to the firſt Deviſee, will be a conſent as to all the other Re- 
viſe lit. F. mainders. Or in caſe a man deviſe a Term to one, and a Rent 
thence iſſuing to another, and dies, the Executors conſent to the 
Deviſe of the Term is an aſſent alſo as to the Rent. 
If an Eſtate be given to the Husband and Wife, and the Heirs 
of their two 'bodies, the Remainder to the right Heirs of the 
Husband, he may deviſe that Remainder to his Wife. 
If one deviſe all his Land in poſſeſſion only, by ſuch Deviſe 
tere paſſeth thoſe Lands only, and not thoſe he hath inRever- 
(3) Plow. 66. Go, (3) ' 
A Deviſe of a Term by a man to his Wife for life, the Remain- 
(4) More.Cale der over is not good (4). | | . 0 
. One poſſeſs d of a Term for 32 yeas, deviſed it to his Wife for 
ber life, the Remainder to his Son T. and E. his Wife, if they 
have not Iflue male: And in caſe they ſhall have Iſſue male, tben 
to be reſerved and put out for the benefit and 7 A ſuch Son: ar 
one of them : In this Caſe it was held, That the Iſſue male ſhould 
have the Term, and this Iflue male need not to be born in the life 


of the Wife, but might be born after : That the pe of 
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Deviſe was good to ſettle the Eſtate in the [flue male, and that 
the Wife of the Teſtator by the Deviſe to her for life, had an 
Eſtate during the Term, if the did live ſo long, and that the poſ- 
Gbiliry of the Remainder of the Term to come, at his death was 
deviſable by an Executory Deviſe (5). And yet if one deviſe a ( to. Cale. 
Term to his Wile for life, and that the Son (hall have the reſidue 1146. 5 
of it that ſhall remain after his Wifes death, this Deviſe of the * 
Remainder to the Son is void (6). * (6) Aude 2, 
A Term of years was entailed by Deviſe to a Son, the Remain - 
der to his Daughters, one Daughter was born after this Son; ang it 
was held, That ſhe ſhould have a part, and that the Son N | 
not deſtroy or prevent the Remainder by fale (7). (7) Mo. Cade. 
A Deviſe of a Term for years, being deviſed to one for life, 338. 
the Remainder over to another ; though ſuch Remainder be a 
void Remainder, yet where a Leſſee for years deviſed in this man- 
ner; wit. I give my Leaſe to my Wife during ber life, and after 
ber death, that it ſhall go to ber Chi unpreferred, and made : 
his Wife his Executrix : In this Caſe, it was held good to a 65 8 
hter not preferred within it (8). 8 & 
ſciſed in Fee of a Meſſuage, deviſed the ſame to B. and after 
her deceaſe to C. her Son, who was her Heir apparent, and died: 
B. took another Husband, and by him had Iſſue, and died. And if 
the Husband ſhould be Tenant by the Courtefie ? was the Que- 
ſtion : It was adjudged in that Caſe, That the ſaid B, was but 
Tenant for life, the Remainder to C. her Son for life; the Re- 
mainder in Fee-fimple to the Wife, fo as the Husband ſhould not 
be Tenant by the Courtelie (). ras 7 
Or if a man deviſe his Land to one for ever; and then further Chick Cs 
deviſe, that it the Deviſce do ſuch an Act, that another ſhall have 
the Lands to him and his Heirs, the ſame is void; for by devi- 
ſing his Land to one for ever, he deviſed the Fee; and when he 
hath diſpoſed of the Eſtate in Fee to one, he hath not power af- (16) c 
ter inthe ſame Will, to diſpoſe the ſame to another (10). 83. Cor 
Leſſee for 60 years of a Meſſuage and certain Lands, made his be Caſe, 
Will in this manner, I Will that A. my — ſhall bade and oc- 
cupy all the Lands contained in the Leaſe for ſo many years, as ſhe 
ſhall fortune to live: And after ber deceaſe, I give the reſidue of the 
years in the ſaid Leaſe to B. my Son, and bis Aſſigns, He his ; 
Wife his Executrix, and died, leaving Goods belides ſufficient to pa | 
all his Debts: The Wife proved the Will, entred into the Lan 
and claimed her Eſtate and in the Term for herlife, the 
Remainder to B. according tothe Will : Afterwards ſhe took an- 
other Husband, and then ſhe and her Husband, naming her ſelf 
Executrix, aliened and all ber Intereſt, Title and Term 
of years to come, and all their „ 
| 2 4 an 
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— term until che full end of the 60 years ; and, whether the 

e ſhould bar the Remainder to B.? was the Queſtion : In this 

Caſe it was reſolved by all the Juſtices, That the Deviſe was good. 

| unto the Wife, and alſo to B. the Son in Remainder; and chat 

(1 Paſch.10, the entry of the Wife with her Claim of her Land a Legacy, 

Eliz, Plow, was a good Execution of both their Eſtates : And the Intereſt of 

Ga the Wife was not any Collateral Occupation, but out of the 

Eikindons Cafe ſame thing which was limited to the Son in Remainder; and the 

vid. Trin. 19. Limitation to the Son was not a poſſibility (as it was objected) 
Eliz, Dyer :56, but a Deviſe of the Land it ſelf (12). Ee 
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CHAP. XIV. 


Touching Deviſes of Lands with Limitations, and 
upon Condition. | | 


1. The Condition of a Deviſe of Land not written in the Te- 

ſtators life-time, makes the whole Deviſe as void, as if the 
De viſe it ſel 72 not _ written. a f i 

». A Fee. ſimple of Remainder upon Condition by way of Deviſe.. 

3. In what Caſe the Executors of a prion Dewiſee cannot 
claim the Lands deviſed under Limitations. 

4 A Condition or Limitation may not continue a deviſed Eft ate 
for part, and defeat it for the reſidue. | 

5. In that Caſe the word [Paying] ſhall be conſtrued only as a 
Limitation, and not 41 a Conduion. 

6. Not be in Remainder, but the Heir, (hall take advantage of 

4 Condition broken, annexed to a Dewiſe of Lands. 

7. A Condition or Proviſo contrary to Law is a void Condition, 

8. The Heir may enter upon à breach of Condition, norwuth- 
ſtanding à failure of ſomewhat that ought to have been done 
by a third perſon, 415 

9. The Heir may not enter, where it is but 4 Limitation, and 
not 4 Condition. 1 

10. If the Condition be, That 8 Leſſee ſhall not demiſe the pre- 
miſes for above one year, and be deviſe the premiſes, it 11 4 
breach of tbe Condition. 


11. Lands deviſed upon Condition of ſuperſtitions uſes, are veſt- 
' ed in the Crown. 


/ 


1. FF a man give order for the writing a Deviſe of his Land to 
A. B. upon Condition, and the Deviſe to him be accord- 
ingly written, but the Teſtatar dieth before the writing of the 


Candition : 
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Condition: In this Caſe, the whole Deviſe to A. B. is void (a (a) Brown. Rep. 
And as in the Caſe of Goods and Chattels conditionally bequeath- PT. 4+ 
ed, the Executor ſhall keep the thing until the Condition be 
performed, and after the Condition broken ſhall take 
thereof: So in Caſe of Lands conditionally deviſed to one and his 
Heirs for ever, or for life, the Heir of the Deviſor ſhall keep the as 
Land till the contingent Condition happen to take effect. * 
2. If one deviſe Land of the value of 100 per annum to A. | 
for life, the Remainder to B. paying 50 J. to C. By this Deviſe 
B. ſhall have the Fee · ſimple of the Remainder upon Condition. 
3. If one deviſe his Land to his Wife for her life, and if ſhe 
live till his Son come to b 15 years, that then he ſhall 
have the Land, and if ſhe die before he comes to that age, that 
then 4. B. ſhall have it till his Son comes to that age. A. B. dies 
before the Wife, and after ſhe dies before the Son comes to the age 
of 25 years: In this Caſe, the Executors of A. B. ſhall not have 
the Land till the Son comes to the age of 25 years (6). 
4. A. ſeiſed of Lands in Fee, had Iſſue ſix Sons and one 
ter, and deviſed the faid Land to F. S. for go years, if the fai 
F. S. and G. his Wife, or any of them ſhould fo long live, the 
Remainder to P. his eldeſt Son, and the Heirs male of his body, 
the Remainder to theſe other Sons, the Remainder to his 
ter. Provided, that if the faid P. his Son, or any of the 
Sons of the ſaid Deviſor, or any of the Heirs males of their 
body, ſhould endeavour by any Act to Alien, Bargain, or 
Diſcontinue, then after ſuch attempt or endeavour, and before 
any ſuch Bargain, Sale, cc. were executed, that the Eſtate of 
ſuch perſon Per &c. ſhould ceaſe, as if he were natu- 
rally dead; and that then the premiſes ſhould deſcend, remain 
and come to ſuch perſon to whom the ſame ought to come, remain 
and be, by the intent and meaning of his Will, and died. P. le- 
vied a Fine of the Lands, he in the next Remainder entred, 
and claimed the Reverſion by force of the Deviſe. It was ad- 
Judged in this Caſe, That the Conuſee had the Reverſion in him, 
and might maintain an Action of Waſte, becauſe the Proviſo of 
Reſtraint in the Will of 4. was void and rep t to Law; 7 
and a Proviſo, Condition or Limitation, ought to defeat the whole (e) Hil 
Eſtate; and it cannot continue it for part, and defeat it for the 6 


Eli 
reſidue (e). — 8 Ig 


5. A Copy-holder of Lands in -Engliſh, having three Jermyo & Ar- 
Sons and one Daughter, deviſeth bis Lands to his eldeſt Son, eo Gaſt. 
paying to his Daughter, and every one of his other Sons Five; 
pound within two years, and ſurrendred to the uſe of his Will. 

eldeſt Son was admitted, and did ee 


within two years. In this Caſe it was relolved, 1. * 
422 2 thoug 


64. Plow, * 


- 
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though. the yearly profits of the Lands for two year did exceed 
the money to- 2 yet the eldeſt Son ind Row: thape p 

Alchough- this word [Paying] in the Caſe of a Will, makes a 

Condition; yet in this Caſe, the Law ſhall conſtrue this unapt 
word: | Paying] a Limitation. For if it ſhould be a Condition, 
| | the fame ſhould deſcend to the eldeft Son, and then ir ſhould be 
(a) j i at his pleaſure, whether the Daughter or Brothers ſhould be 
R R. Woollock paid or not; and therefore in this Caſe, the Law ſhould judge 
* Hammond's the ſame a Limitation, of which the youngeſt Son ſhould = 
Caſe. vid. Co. advantage (d). 
6 part. Colly-. 6. A man deviſed Lands to his Wife upon Condition that ſhe 
ee e d bring up his Son at School, &, and that after the death 
of his Wife, the Land ſhould remain to his ſecond Son in Fee, 
and died. The Wife entred, the Condition was broken ; the 
eldeſt Son, after his full age, entred for the Condition broken : 
bar, er In this Caſe it was held, 1. That a Condition might be an- 
127. Wartens nexed to a Will by the Statute of 32 H. 8. of Wills, which gives. 
_ Caſe, liberty to a man todeviſe for the advancement of his Wife, &c. (e) 
2. That a particular Eſtate may be upon Condition, though 
the Remainder be without Condition. 3. That he in the Remain- 
der ſhould not take advantage of the Condition, but the Heir, 
becauſe he is prejudiced in the Inheritance by the Deviſe. There- 
fore regularly upon the bre ach of a Condition, annexed to the 
Deviſe of Lands from the Heir to another, the Heir, and not a 
ſtranger, or he in remainder ſhall cake the advantage of the breach 
of ſuch a Condition. Hence it is, that if one deviſe fis Lands to an- 
other, and his Heirs, provided that he paid 20 J. to A. B. otherwiſe 
tthat the Land ſhall remain to C. P. and his Heirs : In this Caſe if 
(1) Dyer 33- the Deviſee do not pay the 20 l. to A. B. accordingly, C. D. may 
— 4 — _ on not take advantage thereof, nor have the Land. according to the 
162. 424. 361 Deviſe of the Remainder: But the Heir of the Deviſor may en- 
495. 721.614. ter, and have the Land, and eject the Deviſee (1). 
656. 1007- 5. If # man make two men hisExecutors, Proviſo, that one 
790. of them ſhall not Adminiſter his Goods, the Proviſo is void, be- 
cauſe it reſtrains the Authority which was given by the firſt part 
of the Will, and agrees not with the Law; for by the Law eve - 
ry Executor may Adminiſter the Goods: And ſuch was the opi- 
nion of Baldwin ang Eggleiſield (f). But Fitzb. conceived the 
M. 5. Dyer 4. Proviſo to be good, for that he might bring an Action, although 
he did not Adminiſter. | 
8: A man ſeiſed of Tenements in Eondon, deviſed the ſame 
to two perſons, upon Condition that they ſhould pay. to his 
Wife 101. per annum iſſuing out of the faid Tenements, at two 
Feaſts; and if the Rent be behind by the ſpace of ſix weeks, be- 
i ng demanded, that it ſhould be lawful for the Wife to diſtrain. 
| it; 


— wr — cc . 
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It was held a Condition; and that il the Rent be behind, yet: 
the "Wife cannot diſtrain before a demand of the Rent; but the 
Heir of the Husband might enter for the Condition broken, | 
though the Wife did not demand the Rent a | (g)Hil. x 8, 1 
A man deviſed his Land to his younger Son, when he ſhould Dyer 348. _ 
accompliſh the age of 24 years, upon Condition that he ſhould 
y 20l. to the Daughter of the Deviſor, and if he ſhall die — 
2 So the age of 24 years, then his eldeſt Son ſhall have the 
Land, upon Condition ms pay the laid 204. and if both his 
Sons failed, that the Land ſhould remain to his Daughter, and 
died. The younger Son entred after 24 years of age, and did 
not pay the 201. to the Daughter; the eldeſt Brother entred 
upon him. It was reſolved: by the Court in this Caſe, That 
the ſame was a Limitation, and not a Condition, and therefore 
the entry of the elder Brother was not lawful (5). So if a man Gm 4 Er 
deviſe to anotlier under the age of 25 years certain Lands under ;, R R * 
this charge and condition, that he ſhall not alienate the ſame before man & Bald 
he attain the ſaid age of 25 years, and dies: And after the Deviſce win's Caſe. 
die before he attain to that age; in this Caſe the Deciſion was, 99d 1562. 
That the Land ſhall not go to the next Heir of the Deviſor, 
but — 82 af the Deviſce, becauſe it was not a Conditional „ : ye: 
10. A man made a Leaſe for years, upon Condition,. That ©? "Soy 
if the Lefſee demiſe the premiſes, or any part of it, other than 
for one year, to any perſon or perſons, then the Leſſor and his 
Heis to re- enter; the Leſſee afterwards deviſed it by his Will aj j H 
to his Son. It was held by tie Court, That it was a breach of Dyer , 5. Hill. 
the Condition (i). | 36 Elz in B. R. 
11. If Lands be deviſed upon Condition of ſuperſtitious Uſes, Cole & Tan- 
as to find a Chaplain to ſay Maſs, or the like ſuperſtitious. Uſes at, Caſe. 
mentioned in the Will, the Remainder over for the like Uſes, 14h. 18. 
and if they in Remainder perform not the Condition, then to 
forfeit their Eſtate, and the Lands to remain to the right Heirs | 
of the Deviſor. In this Caſe it was held, That although the , 
Land was deviſed but. conditionally to find-a Prieſt to ſay Maſs, E 48%" 
et that it was within the Statute of 1 Edw. 6. cap. 13. wheres part . 
the Lands were veſted in the Crown, becauſe the ſaid Uſes Lamberts Caſe. 
were ſuperſtitious Uſes, to which the Condition of the deviſed Paſch. 1 7 En. 
Lands did refer (&). Hubbard & 
F. C. ſeiſed of the Mannor of. S. mads his Teſtament in wri, Penn al 


ri. C . 
ting, and deviſed the Mannor to his Wife for the Term of Jo OT | 
es 
fe 


years in theſe words; wiz. For and to theſe intents and pur 
following, viz. I wil, and my mind and intent is, That B. my Wife- 
ſhall yearly content and pay out of the iſſues and profits of the ſaid 
Adannor 10 Sir A. J. and others 30 l. And further will, That the 

other 
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other Legacies given in his Will ſhould be paid by her, and therein 

deviſed divers Legacies. And further willed, That his Wik: ſhould 
be bound to Sir 4. and others for the performance of his Will, 
F. C. the Deviſor dies, the Wife enters on the Land, &c. takes 
the profits, and thereof pays the Legacies, but not to Sir 4. and 
others, c. Whereupon the Heir enters as for breach of Conditi- 
on. It was held by the Juſtices, That it was no Condition, but 
a Declaration of the Teſtators intention; for to what end or pur- 

oſe ſhould the Wife be bound, if it were a Condition? But 
udgment was not given in the Caſe, for the parties agreed. 

one deviſe his Land to his Son, on Condition, thathe pay to 

his three Daughters 20 J. apiece at their full age, and dies: This 

was held to ; a Condition, not a Limitation, Bur if ſuch a 

Deviſe be made to the Heir, it ſnall be taken for a Limitation, 

(1) Cro. 2. 56, not for a Condition : And the money muſt be demanded by the 

$7; Curteys, v. Daughters when they come of age (I). 

Wolverſton, A. deviſed his Lands to his youngeſt Sons, Proviſo, That if his 
Sons or any of their Iſſues demiſe any of the Lands before their 
age of 30 years, then the other ſhall have the Eſtate: The eldeſt 

Son ab Leaſe thereof before his age of 30 years, the young- 

eſt Son entred, and before the 3o years of age aliened the Land, 
| the eldeft Son entred : And it was held, That it was a Limitati- 
on. And that when the younger Brother had once entred for the 
Alienation, that then the Land was diſcliarged of the Limita- 
tion (m). 

ou. beit cn geit his Land or his Houſe to his Wife to diſpoſe of ar 
her pleaſure: This is a Fee-ſimple. But if this be added, [41d 
ro give it to one of my Sons, to which * pleaſes.] Q. If this be 

(n)Latch 9. 39. not a Limitation thereof (v)? But if one deviſe his Land to A. 

Benloes 178, B. to give and diſpoſe to C. D. In this Caſe he may not diſpoſe 

(o) Co. 1. 49. of it to any other (o). : 

Kelw, 40. & One deviſed his Lands to his Wife to diſpoſe and imploy it on 

edn? ſelf, and her Children, at her own will and pleaſure, And 

| it was held, That by this Deviſe ſhe had a Fee-ſimple, but Con- 


(p)Mo.caſe 164 ditional (y). 


A Deviſe of Land upon Truſt and Confidence to do ſuch a 


Gu Cad thing, appointed in the Will to be done by an Executor or a 
$ 


Deviſee, is not a Condition (4). 
A Rent - charge in a Will deviſed by a Father to his youngeſt 
Son, towards his Education and bringing up in Learning, is not 
tr) Leon. 3.63. 4 Conditional Deviſe (r). But a Deviſe to the eldeſt Daughter of 
Land, and that ſhe pay unto the younger Siſter 8 in 
Condition in a Will; and for non-payment, the younger may en- 


Land, 


f#)Cr0-3..246 ter for breach of the Condition (i). 


- 
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© Land is deviſed to A. B. for life, on Condition, That he pay 1000. 

to C. D. and after to C. D. in Tail. In this Caſe, if A. B. do not 

pay the 100 J. it ſeems the Heir may enter, and hold the Land 

4h the life of 4. B. and that C. D. may not have it till then (). (e) Dyer 33. 
A man deviſed divers Mannors to his Son in Tail, the Remainder. 348, 125,424. 

to J. S. and the Heirs males of his body, upon Condition, That he 

or chey, or any of them, ſhould not alien, diſcontinue, &c. The 

Queſtion was, Whether the meaning of the Deviſor was to include 

his Son within the words of the Condition (He or they, | or only 

him in the Remainder? It was reſolved, That no fuch Averment 

ſhould be out of the Will; for a Will of Lands ought to be in 7 

writing: And the Conſtruction of Wills, ought to be gathered (u) yi. 14. 

out of the words of the Will, and not by any Averment (u). liz. in the 
A. deviſed a Houſe to B. his eldeſt Daughter, and her Heirs, Court of Wards 

and if ſhe die having no Iſſue, then to C. his youngeſt Daughter 5 * 6, 

and to her Heirs; and other Lands he deviſedro C. his Daughter 7 * 

and her Heirs,of greater value; and if ſhe die within 16 yearythat 7 

B. ſhall have her part to her and her Heirs; and if B. marry ſuch a - 

one, that C. ſhall have her part to her and her Heirs ; and if C. die | 

having no Iſſue, that all her part ſhall go to two other Neeces ; 

and if B. die without Iſſue, that C ſhall her part to her and 

her Heirs, Lwbich in truth was ſaid before.] C. after 16 years died 

without Iflue, It was adjudged in this Caſe, That B. ſhould not 

have her part, but the Neeces ; for notwithſtanding the croſs Li- 

mitation, it appears the intent was not, that B. ſhould have by C. 

if ſhe over-lives 16 years; and when the Teſtators intent is expref 

ſed, it ſhall not betaken by Implication (w). (w) 16 Eli. 


A. ſeiſed of Lands in B. C. and D. having Iſſue E. his Son, and Pr 330. 
two Daughters, and his Brother havi 


three Sons, F. G. and H. luce Calm. 
de viſeth all his Land to E. his Son di Heirs : And if he died 
without Iſſue, he deviſed his Lands in B. to G. his Nephew in 
Fee: Item, I deviſe my Lands in D. to F. my Nephew in Fee: 
And whether this were a good Deviſeto F. by way of Remainder, 
after the death of E. without Iſſue, or an immediate Deviſe to F. 
and a Countermand of the Deviſe to E. quoad thoſe Lands, was 
the Doubt. It was reſolved, That it was a Limitation by way of 
Remainder to F. and no Countermand : For the words ſhall be 
conſtrued, That if E. died without Iſſue, then the Land ſhould 
remain as the Deviſe was made to G. and the firſt by Limitation („ n. 8. lac. 
is to him, and the Heirs of his body, and no Fee : And ſo it was 3 1 
” n er- 
ge (ﬆ). Brown & Jt 
2. par, 290 


C HAP. 


* 


, 
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CHAT. XV. 
| Touching Deviſes of Rents. 
1. Rents ing out of Lands, are an deviſable a: the Land it 


ſelf, ſo as it be the Teſt ators awn Lands. 
2: A Grantee may not deviſe the Rent, which be bath only for 


anot ber reve? life. f 1 
. Rent to be iſſuing out of a Common, is not de viſable. 
4 Several ways ow Rents may be deviſed. 
5. The Deviſe of the Reverſion of a Rent upon 6 falſe ſuggeſti- 
on, is 4 void Deviſe. | 


6. Law Caſes touching this Subject. 


Perk, Sect * * 1 1 1 * I 1 | 
ploy rare” I A Seigniory, Rent, or the like, is deviſable as Land is, and 


585. 386. 


will paſs without the Atturnment of the Tenant (a). 


So that a man may deviſe à Rent de navo iſſuing out of the Land, 
n or a Rent iſſuing out of Land that is in eſſe — — And there- 


Co. ſup. Lit. Ill. fore if one make a Leaſe for life or 
8. 83. 3. 33. Leſſor may deviſe this Rent. Likewi 
Brovnl. I. par. one and his Heirs, the Grantee may deviſe this Rent. Alſo a 


75, 76. 


(b) pre- 23, ſnall hold it as an O 


1 
(c) + ah not- how long the Rent ſhall continue; this is but an Eſtate for 


147. ©. 


3 rendring Rent, the 
if a Rent be granted to 


man that is ſeiſed of Land in Fee, may deviſe any Rent out of it 
at his pleaſure. But a man cannot deviſe a Rent out of another 
mans Land that is none of his own, nor out of that which he 
| hath not; and therefore if one deviſe Twenty pounds to be iſſu- 
ing out of his Mannor of Dale, when in Truth he hath no 
ſuch Mannor, that Deviſe is void. 
2. If Rent be granted to one man for the life of another, it 
ſeems the Grantee may not deviſe this Rent, but that on failure of 
other diſpoſal thereof in the Grantees life-rime, the Terrc-tenant - 
7 (b). And if one deviſe a Rent of 
any certain ſum out of his Land to be paid quarterly, and ſay 


8 life of that Rent (c). 


14, 75. 


d) Dyer in St. void, and by conſequence the Deviſe (d). 


of Wills.SeQ, 
el 4 If a — 


3. If a man ſeiſed of a Common, re Rent out of the 
Land, although that the Land be deviſable, yet the Grant is 


b life make a Leaſe for years, rendring Rent, b 
and after the "Tenant for life ſurrender to the Leſſor all his right, 


and then the Leſſor deviſe this Rent, this is a good Deviſe — 
the life of the Leſſer for life. Or if a man make a Leaſe for life, 
reſeiv.ng Rent to him and his Heirs, and the Leſſor deviſe this. 
Rent; chis alſo is « good Devile of the Rent: other wiſe it is, if 


* he 
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years, and tf Taler confirm the Eſtate, reſervin 2 Rent to bim 4 
and his Heirs, and after by his Will deviſe the Rent in Fee: 1 
This alſo is a 5 Deviſe of the Rent aſte r the ten years;*but 
ou not 2 e ** Ty gon Rents which-are i- ce) Dyer ibid. 
oned in a ugcr Hg 2 ' Seck. 8; | 
Deviſe of the Rents, if there „ N 29. any 7 
5. A man ſeiſed of a Rent, makes a Deed reciting, . (1) Cro. 2.145 
whereas F. S. holdeth the ſaid Rent of his Grant for Term of | 
life, he grants the Reverſion of the ſaid Rent after the deceaſe of 
S. to the Grantee and his Heirs in Fee; and iy truth, F. S. 
nothing in the Rent: The Grantee deviſeth this Rent, this 


Deviſe of the Rent (J. If the Husband makea Leaſe (Het Sen. 
JL | 


d 
is no good 
for life to the Daughter and Heir N of his Wife, being 33. Mich. 4, 
Covert, rendring Rent, and the Wifes Mother die, and the Huf: 45 Tun. B. R. 
band Deviſe the Rent. This is a void deviſe of that Rent (g). Salter's Caſe, 
6. In an Action of the Caſe upon Trover, the Defendant juſti- Leiv. Rep. 
fied and pleaded Rent granted to A. his Executors and Aſſigns for . 
the life of B. out of Black-acre, and ſhewed that A was dead, and 1 
that he as Adminiſtrator to A.diſtrained for the Rent on Bleck-acre * 
in Arrears, after the death of A. and that he is to have it during the | 
life of B. It was adjudged, That the juſtification was not good 
either for matter or manner ; for that after the death of A. the Rent 
determined, and cannot come to his Executort or Adminiſtrators ; 
for it was not a thing Teſtamentary, but a Frank-tenement, and 
nothing in the Grant to 4. and his Heirs tor the other's life, 
If Rent be granted out of Land deviſable by Cuſtom, the Rent ,, Af. f. a, 
may be deviſed within the Cuſtom, for it is of the ſame nature juaged Perk. 3. 
with the Land. 18 | 135. Roll, Abr. 
- A. being ſeiſed of Land worth 25 l. per annum, deviſeth 10 J. tit. Deviſe E 
annum to B. and bis Heirs for ever, and 10 J. per annum to C. | 
.and his Heirs for ever: And then deviſeth the Land to his Execu- * 
tors and their Heirs to help pay Debts: In this Caſe it was held, 5 
That the Deviſe of the Rents was good, and that the Land ſhould 1 
go to the Executors, according to the Will (5). (b) Ley 62 
A. ſeiſed of Lands, made a Leaſe for thirty years, the Leſſee 
made a Leaſe for thirty years rendring 30 J. Rent per annum; and 
after he devifed 2 8 J. per annum to three perſons, diviſim, viz: 
to each of them a full third part, which was 9 J. 6s. 8 4. One 
olf the Deviſces ht Debt for bis part againſt the Leſſee : 


And it was held, the Rent was Apportionable, and that 

the Tenant was e without Attornment by the De- os” 

viſe to each of the Deviſces for the third part of the Rent. © More, Cal 

G. Mr #- 8 
B b b ö One ca f. 7. 


| 
| 
| 
| 
% 


a EW 


che Land, that then V. ſhall pay 16 L. yearly to C. [without any 
word, That B, and his Heirs ſhould pay, or, that they ſhould pay 


© (k) Mo. caſe it for the Land, or iſſuing out of t e Land.] In this Caſe it was 


e ns 
de not paid 20 J. „h ey ſhall diſtrain, &c. By this 
Deviſe A. A. hath an Fitate-rail of this Rent. But if the Deviſe 
be, 1 b. be not paid 2.01. yearly, be ſhall diſtrain, &c 
this A. B. alas hp Eſtate for life in the Rent. Likewiſe. 
if . qt a - ne der, to * Juarter- 
8 not how long the Rent ſhall continue: Thi be 
— 9 1 Berig of that Rent but for life (() | 
Brownl. 2:74. If. a Teftator deviſe a Rent out of his Land, and charge his ; 
More caſe 803. Land by Will 2 a * A * therein 8 In that 
Caſe, the Deviſee upon failure ment thereof, may di- 
() Dyer 348 urain, otherwiſe not ( * 3 


CHAP 


"CHAP. XVI. 


Of Deviſes touching the [a of Land by Executors | 
other 
— EL ov to be ſald,are not Fo in the 


-b 


ſhall take 4 74S 
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. Where the Executor: 


Iutereſt in the Lande "deviſed x 2 * Heir 
4: Otherwi e, N V the. Pena ak an Intereſt ; in which , 


_ Caſe, the M 
_profits 72 be Ae, in their þ 
5. Several Deviſes touching ſales of Land, with or without 


the aſſent of another, 
6. By the word | eee ſhall poſs in a Deviſe, Lends 


OL nh GER, reed» be Wis 

A Go s Caſe of Devi to bis 

L. 1 ber * one, who 157 but an Eſftate for life, and no intereſt to 
[noe here Authority to appoint who ſhall ſell tb 

s 

9 In what Caſe,relating to this matter, aProbibition may lie,or not. 

10. 4 Caſe of Lew, wherein one Executor alone (where there 
are to) cannot ſell the Land deviſed. 

11. How @ ſale of Lands deviſed to be ſoid, may be void for 
want of ſufficient Autbority. 

12. In what Caſe a ſale of Lands deviſed to — 


made by one Executor, bere there are 1wo . 
1 3- Where there is an Intereft as well as an Aut 7 
4 Lands 


the Executor of the ſurviving Executor may ſe 
F the firſt Tefator deviſed to be ſold. © 

14 Executors who refuſe to Adminiſter the Goods, may yet fall 
1 B Landi deviſed to be ſold. 

deviſed tobe ſold by Executors, the one refuſing, the 

2 may ſell, but not to the Refuſer. 

16. A ſale only by ſome of the Execators is void, where there is 
a ſpecial and joynt-truſt. 


17. The difference. berween an Authority, and an intereſt in 
Executors in point of Sale. 


"= all Caſes of Deviſes of Land to Executors to ſell the ſame; 


it is moſt prudent to wake it 6s clear and certain as may 
Bbbz2 be 
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9 be; (chat is,) That the Executors or the Survivor of them, or 
| ſuch or ſo many of them as take upon them the Probate of the 
(a) Co. up. Lit. Will (if his intent be ſo) ſhall ſell it (). And it is fafer to give 
112, 113. "only an Authority than an Eſtate, unleſs his meaning be, chat 
they ſhall take the profits of the Land until the fale : And if he 
do ſo, then it is requiſite that e _ the mean profits until 
co) Brownl 1. „the ſale. ſhall be Aſſets in their hands; for otherwiſe it ſhall not 
$4. n G) "© th 8 8 9 
W e e | N 30 
e tons: SORE. 1 An | | |; 
3 t. 27. 145. 2. $9. lenk. Cent. 44+ 18. 239. 244. Bulſtr. 2. 223. Cro. 3. 
335+ 382+ 525: Aſcough's Caſe in the Court of Wards. 
2. If one deviſe Lands to others, to the intent that with the 
profits thereof they ſhall educate Children, or pay ſuch ſums of 
money, or the like : In this Caſe, the Deviſees muſt do ing- 
(c) Co. 6. 16. Iy, or they may be compelled thereunto () And regularly the 
Heir, and not a ſtranger, ſhall take the advantage of a. breach of 
a Condition annexed to Deviſes touching fale of Lands. And 
therefore if one deviſe Lands to another and his Heirs, ided 
that he pay 1004, to A. B. otherwiſe, that the Land ſhall remain 
to CP. and his Heirs: In this Caſe, if the Deviſee do not pay 
the money, C. D. ſhall not take advantage of it, nor have the 
(8) Dyer 33. Eand according to the Deviſe, but the Heir of the Deviſordhall 
342. 126, enter, and have it, and eject the Deviſee (d). 17 
"7 _ 3. If the Teſtator intending to have his Land, or part thereof 
fold, for the payment of Debts or Legacies, doth deviſe the ſame 
in this manner; viz. I will that my Executors, or that A. B. 
n and C. my Executors ſhall fell my Land (e) In this Caſe, the 
we — | * Executors have only an Authority, and no Intereſt ; for which 
Dyer 197.229. Feaſon, the Land in the mean time deſeends to the Heir of the 
Kelw. 40. 46. Deviſor, who (hall enjoy the profits thereof until it be ſold : In 
& 107, 108. which Caſe alſo, the Executors may ſell it when they pleaſe, un- 
Pork N leſs. they be haſtned therero by Order of Court; of are all to 
ag i. Vig, joyn in the ſale: Inſomuch, that if one or more of them die before 
p. in part. 2. the ſale, the ſurviy ing Executors, or the Executors of the deceaſed 
cap. 27. Executors may not ſell it by this Authority. The Caſe is the 
ſame if any of the Executors refuſe the charge of the Will: In 
which Cafe, the reſt of the Bxecutors which accept the ſaid charge, 
may not alone ſel} the Land, unleſs the — in the Will 
That his Executors, or ſome of them, ſhall ſell it: But now by 
the Statute of 21 H. 8. cap. 4. ſome of them may ſell it without 
- the reſt; in caſe any of the Executors die before the ſale. 
4. But if the Teſtator deviſe the Land in this manner; vix. 
I. give mn Land to my Executor: to be (old, &c. In this Caſe, 
the Executors have as well an Intereſt in the Land, as an Autho- 
wy to ſell it: And therefore. it doth not here deſcend os on: 


— 
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Fart III. Of Lepacies and Deviſes. 
Heir, as in the former Caſe, but the Executors ſhall keep it till the 
fale, and may fell it when they will; fo as it be within any com-- 
petent or convenient time; for other wiſe the Heir may enter and 
eject them, by a Condition in Law annexed to the intereſt. And 
in this Caſe, mean Profits until the Sale is no Aſſets; but the 
Money or proceed upon the Sale ſhall be Aſſets in their hands. 
And in this Caſe, and if before the Sale one or more of the Execu- 
tors die or refuſe, the reſt may ſell it, for the Eſtate ſurviverh : ut ""m 
it is ſuppoſed they may not fell to him that doth refuſe the char 
of the Will; neither may they in either of theſe Caſes tran 
their power of ſelling to any other, nor keep the Land themſelves, 
though they pay the value thereof with their own Money. e 
5. If the Deviſe be, that the Executors ſhall ſell wich the Aſſent 
of A. B. In this Caſe, if A. B. die before he Aſſent, the Executors 
cangor ſell; and in his life-time they cannot ſell, without his AC 
ſent (F). And if one deviſeth that his Lands ſhall be fold to (fBrownl ., 
y his Debts,and ſay not by whom, in this caſe it ſhall be ſold by Rep. 100. 
| = Coating Or if one deviſe all his Land, except ten aeres, which 
he doth appoint to pay his Debts ; by this Deviſe, his Executors, 
or the Survivor of them, may ſell the ſaid ten acres. But if one 
fay by his Will, That A. B. ſhall have as well the Guardianſhip - 
,and Education of his Children, as the diſpoſing, letting and ſet- £. 569] 
ting of his Lands: In this Caſe A. B. hath not power to ſell the 
Land 2 Or if one deviſe, that his Land ſhall be ſold after his (yet $515 
Wifes death by his Executors, with the Aſſent of A. B. and make Dyer 35 l. 26. 
his Wife and another his Executors, and die, and after A. B. die: 
In this Caſe, the Land cannot be fold, for the Authority is deter- 
mined (5). | h Dyer 215 
6. Suppoſe a man ſeiſed in Fee of a Meſſuage, with which 
certain Lands have been occupied time out of mind, giveghis In- 
ſtructions for the making of his Will; & inter 14 declares, 


is 
That his meaning is, that his faid Meſſuage, and all his Lands in, 

W. ſhall be fold by his Executors; and the party that writes. 
his Will, pens it in this manner; viz. I will that my Houſe with 
all the Appurtenances, ſhall 4 „ by my Executors ; the Deviſor (i) Hill, 28 
dies, the Executors ſell p- the Lands: By this Deviſe, ſuch Elin. R R. 
Sale is good, and the Lands do paſs; for the words, [with all Highwan and 
the Appurtenances,] are effectual to enforce the Deviſe, and ex- Zan. fe 3 
tend to all the Lands; ſpecially, becauſe the Deviſor gave In- d. BL Plons. 
ſtructions accordingly (i). | Com. 2 10.San- 

7. A Copy-bolder deviſeth his Land to his Wife for her life, dem & Frees 

and that after his death, the Wife or her Executors ſhould ſell the man 't ale 
Land, and ſurrendred to the uſe of his Will; which was entred 
thus, viz. To the uſe of his Wife for life, ſecundum formam ulti- 
me.voluntatis : In this Caſe, ſhe hath an Eſtate in the Land to her 


l : 
| 
| 
| 
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. own uſe for her life, and alſo an Eſtate in Fee to ſell it; ather- 


tk) Mich. 29 Wiſe the clauſe (Secundum formarm ultimæ voluntatis) ſhould 


Eliz. B. R. be void (I). 

Godub. 46. 8. A man deviſeth by bis Will his Lands to his Wife, and if 
ſhe have Iſſue by the Deviſor, that his Iſſue ſhall have it at his 
age of 21 years, and if the Iſſue die before that age, or before 
his Wife, or if ſhe have no Iſſue, that then ſhe ſhall chooſe two 
Atturneys, and ſhe to make a Bill of Sale of any Lands to her beſt 
advantage. In this Caſe, ſhe hath thoſe Lands for life, and. ſhe 
having no Iſſue, hath not any intereſt to diſpoſe, but hath an 

1) Mich. g Jac. Authority to nominate two, who ſhall diſpoſe of the Lands, and 

B. K. Beale & they make ſale thereof (7). | 

| 'scaſe 9. A man did deviſe his Lands which were held in Socage, to 

Gro. 8. P. 199. he fold by bis. Executor, and that the money thereof coming 
ſhould be 85 of in payment of ſpecial Legacies which he 


jag by his ſaid Will; the Executors fold the Lands. One 
the Legatees (after the Will was proved) ſued the Executors 


m the Eccleſiaſtical Court for his Legacy; whereupon a Prohi- 
bition was prayed: It vos reſolved in that Caſe, i. That the 
money was Aſſets in the Executors hands. 2. That there was 

no remedy for it but by Suit in the Eccleſiaſtical Court, and 

(m) Trin. 9 therefore a Prohibition did not lie in the Caſe (m). But Query 
Eliz; Dyer 264 of the ſecond payment; for it was held by all the Juſtices of both 
(n) Mich. 4, & Benches (u), Where a man deviſeth that his Executors ſhall ſell 
5 Mary. Dyer. Lands, and of the money coming ſhall give ſuch a Portion to his 
1 8 Daughier, that this was not a Legacy, becauſe going out of Lands, 
and that Suit did not lie for it in the Eccleſiaſtical Cour:: But an 

Accompt lies at Law for the money, and therefore in that Caſe 

a Prohibition was granted to ſtay the Suit in the Eccleſiaſtical 


0 Dyer 151 (o). And in another Caſe it was held, That a Prohibition 
153. vill Ye upon a * of a Teſtators being aon ſane Memo- 
| ria: As in Sir fobn Egerton's Caſe; who by his Will deviſed all 


his Lands and Goods to a ſtranger, and gave nothing to his Heir 
or Daughters; whereupon Telvert. ſuggeſted, that he was not de 
bon Memory, in that he made ſuch a Will, and thereupon prayed 
to have a Prohibition to ſtay the Probate of the Will for the Lands 
and Goods both, according to Co. 6. Marg. Winch. 23. He ſhew- 
ed alſo, that the Daughters had ſued out an Adminiſtration. 
Haught. There was one Coller's Caſe in this Court, wherein I was 
of Council, whereia a Prohibition in the like Caſe was granted 
of the whole. Dod. The Probate of a Will in the Spiritual Court 
ies not in this Court, nor in the Spiritual Court it ſelf, if a meer 
ſtranger prove it only in common Form, Quod fuit conceſſum 
Coke. An Executor cannot maintain any Action of Debt, be 
he hath proved the Will: And ſo the Court ſeemed to * * 


Part III. 0f Legariee and Deviſes. 
Int 4 Prohibition ought not to be granted as to Goods N 
and the day before it was ſo held Ra 5 22 . 
ſaid; and ſaid, That it had been alſo reſolved. Gore, rag Ce of 
the Marq. Winchefter was reſolved upon my Motion: And as to 
the miſchief or prejudice, That an Executor cannot have his Ati- 
on before Probate, that is not in our Caſe; for here the Ad- 
miniſtrators may have their Action againſt the Executor, and (7) pact. 11. 
then the Iſſue will be, Whether Will or no Will? And it was Jac. B. K. Sir 
ordered, that a Prohibition ſhould be granted. (1). \ John Egerton's | 
10. A deviſe was made to A. B. for life, the Remainder to C. Caſe Rel. Rep. 
D. in Tail, and if C. D. die without Iſſue of his body, that then 
the Land ſhall be fold by his Executors, he maketh two Execu- 
tors, and dieth A. B. dieth C. D. dieth without Iſſue of his body: 
In this Caſeit ſeemeth, that one of theſe Executors alone cannot 
ſell the Lands. 2 
11. A man deviſed his Lands to his Wife for term of her liſe, 
the Remainder to D. his Daughter in tail, and if ſhe died with- 
out iſſue, that then after the death of his Wife, the Lands ſhould 


be ſold for the beſt value by his Executors with the affent of 4. 
and B. and made his Wife anda Stranger his Executors, and died: 
The Wife entred and died; A. and B. died, and the Executor 
who ſurvived fold the Land alone : The Opinion of the Court 


was, That the Sale was not good, becauſe he wanted ſufficient | 
* Authority, (q) or his Authority was determined, ( Mich. 3. 


(p) Coldeb. 2. 
Plow. 4. 


12. A man ſeiſed of divers Mannors and Lands, deviſed all the El Pyer 29+ 
faid Mannors and Lands to his Siſter and her Heirs for ever, 


Except out of this General Grant my Mannor of R. which I do 


appoint to pay my Debts; and made two Executors by name, and 
420 One of the Executors died, the other took upon him the 
charge and execution of the Will : and afterward fold the Man- 
nor of R. for 300 l. for the 8 in Fee. It was 
the Opinion of the Court, that he might well ſell it; for by 
the Circumſtances it appeareth, That ſuch was the Teſtators 
intent; and not to leave the Reverſion to deſcend to his Heir, 
but to truſt his Executors with the Sale of it, for the payment of (j Iich. 35 
his Debrs (7). EL. Dyer 37. 
13. A. made B. and C. his Executors, and by his Will ap- | 
inted, that they ſhould have and hold the Iſſues and Profits of 
his Lands: until his Heir ſhould come to the 


e of 21 years, to : 
the intent that the Executors with the 4 pay 
his Nebts'and Legacies, and bring up his Children. One of the 
Executors died, the ſurviving Executor made his Executor, and 
died alſo, the Heir being within age. It was the Opinion of the 
Court in this Caſe, Thar the Executor of the Survivor might re- 
ceive the profits of the Lands, and diſpoſe of them during the 


notige 


as 
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non-age of rhe Heir, becauſe it WAS Wn . a | 
El. and Authority or a Truſt only (+). | 
r Pelle, cod makes bis Will Thas btw: - 
.ecutors ſhall alien his Land, if the Executors refuſe the Admini- 
ſtration of their Goods, 85 they may ſell the Lands, becauſe the 
Will is not of a thing Teſtamentary: But the Executors have 
not a power to meddle with the Land, unleſs ſuch a ſpecial 
power be given to them. If a man make his Will of his Lands, 
and that his Executors (without naming them by their proper 
names) ſhall ſell them, if they refuſe to be Executors, yet the 
may ſell the Land: But if a man makes his Will, That his La 
which his Feaffees have, ſhall be ſold, and doth not ſay by whom, 
the Executors ſhall ſell the ſame, and not his Feoffees, becauſe 
the moneys which come by the Sale, ſhall be Aſſets in the hands 
of the Executors; which is a proof that they may ſell them: 
And if his Will de, That the Executors ſhall ſell the Lands be- 
fore the Alienation, the Heir may take and receive the profits 
thereof; and if no Sale be made, the Heir ſhall hold the Land 
ce) Mich. 15+ for ever (t). | 
H. 7. 12- 15. A man deviſeth, That his Executors ſhall ſell his Lands: 
Now by the Statute of 2 1 H. 8. cap. 4. if the one refuſeth, the 
(u) 2) Eli. in other may fell the Lands; but the Sale cannot be made to him 
Benloe's caſe ; | 
adjudged. vid. who refuſeth (u). . : 
Co. 1. d. Inſtit. 16. A man made his Will, and made A. B. C. D. his Execu- 
113. tors, and deviſed his Lands to the ſaid A. B. C. D. by their ſi 


cial names, and to their Heirs; and further deviſed, That the 


(») Mich. 29. Deviſces ſhould fell the Lands to F. G. if he would give for it 
El. B. R. Boni - 


* before ſuch a day 100 J. and if he would not, that then they 
e ſhould ſell it to any other, to the performance of his Will, vix. 


Caſe. Godbolt. the payment of his Debts. F. G. would not give the 100 J. one 

5 3 26. 5 of che Executors refuſed to intermeddle, the other three ſold the 

— B. 5 Land: It was the Opinion of the Court, That the ſame being 
incent an 


a ſpecial and a joynt-truſt, that it could not ſurvive, and that the 
Lo Sale by the Heir was void (1. : 


11 3. acc. Theſe 27. By the premiſes it is evident, that if a man willeth that 
and other caſes his Executors ſhall ſell his Lands for the payment of his Debts, and 
relating to this a] they die but one, and the Survivor make the Sale, the Vendee 
roar 23 arc ſhall not have the Land, and thatthe Law is otherwiſe, if the 
Damn, Lands were deviſed to the Executors to be ſold: The reaſon is as 
Tie- Deviſe. aforeſaid, becauſe in the former Caſe the Executors have only 
(x) Dyer ia St. an Authority; in the other Caſe they have an Intereſt, But if 
Wills. Seck. ]. a man maketh two Executors, and willeth, that they ſhall fell 
Seck 10. 1. the Land for the payment of his Debts, and they ſell it only for 
Term of life, the Remainder to one of themſelves, and the Ven- 
dee dieth, he in the Remainder may enter. (x) Sed N. 


0% Mil 
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Parc III. Of Legacies and Deviſes. Fes 
In the Kings-Bench a Prohibition was prayed to the Spiritual 
Courts to ſtay a Probate of a Will, wherein perſonal de rp 
Free-hold of Lands are deviſed, upon this Sages, That the 
Deviſor was not compos mentis, at the time of the Deviſe made. 
Dad. It doth not ſeem reaſonable to ſtay the Probate of the 
Will for the perſonal Goods, where with we have nothing to do, 
for that would be very miſchievous; for if the Probate ſhould be 
ſtaid, the Executor could not have any remedy for them. Coke, 
It hath been formerly granted, as in the Marqueſs of Minc beſt er's 4 
Caſe. Co. 6. 23. Ded. But it bath been divers times ruled other- | 
wiſe. Coke, It was ſo ruled in Egerton's Caſe, Rep. 12 Fac. 7.6. 
Qpod fuit conceſſum per Haught. Coke, A Prohibition ſhall be 
granted as to the Free-hold, Quod fuit conceſſum per Dod. And 
a Prohibition was granted accordingly : And it ſeems the Prohi- 
bition was ſo granted by the Opinion of Dad. (). But in another (y) Paſch. 14, 
Caſe, where an Adminiftrator is ſued to Acoompt, there and in Av 8 Rel. 
ſuch Caſes a Prohibition hath been denied. For the Adminiſtra- F *** 5: 
tion of the Goods of a Daughter, being granted to the next of 
Kin, viz. the Mother, the Adminiſtratrix being afterwards ſued 
in the Spiritual Court to Accompt, and that the money which 
remained might be diſtributed amongſt twelve others next of Blood 
to the Inteſtate: And hereupon a Prohibition was prayed per 
Crook, for that the intent of the Statute is, that the next of Blood 
ſhould ſolely have the benefit of the Goods which remain. But 
the Prohibition was denied by Dod. and Hawgbt. for that it is 
common and frequent in the Law Books, that an Adminiſtrator 
may be compell'd ro Accompt (z). Bur if after a Prohibition (z) Paſch. 14 
there be a Conſultation granted, there ſhall not be another Pro- Jac. B. R Sharp 
hibicion, after the granting of ſuch Conſultation (a). ver{. Simpſon, 
If a Teftator doth Will, Thar his Executors ſhall ſell his Land, {V0 
or doth Deviſe it to his Executors to be fold, and one of them re- ja. B. * 
fuſe before the Ordinary to Adminiſter, the other Executor can- Rep. Caſe 3 3. 
not ſell the Land to him who ſo refuſeth (h): Nor to any other, (b)] Stat. 21 H. 
as it hath been held: For one deviſed his Land to his two Execu- * C:+ 4+ Ander. 
tors to ſell, and one of them refuſed before the Ordinary, and it bs 8 
was held, that the other could not ſell (c). 14. Leon. 
If Land be deviſed to be fold by two Executors, whereof one 
of them dies before the Sale; in that Caſe, the ſurviving Executor 
may not ſell the Land. It may be otherwiſe, in a Caſe where 
there are three or more Executors : And therefore if a Teſtator 
doth deviſe, that his Sons ſhall ſell his Lands, leaving four Sons, | 
whereof one dies, the three ſurviving may ſell the Land (4). But (d) Ander 
where the Deviſe is ſpecial to Executor, and they eſpecially named 145, 146- 
to ſell the Lands, there is no power or authority to ſell in the Sur- 
vivors of them, for the Sale in harCule malt be by the enn laſt, . 
cc : 


— - — roadoonn mes, 
„ Of Legacies and Deviſes. Part III. 
A Teſtator deviſed his Land to his Wife for her life ; and after 
in his Will orders the ſaid Land to be fold by his Executors under. 
natned, and after nominates two Executors, whereof one after died : 
In this-Caſe it was held, That theſe Executors had but a bare Au- 
thority to ſell the Land after the Wifes death, and no Intereſt in 
the fame, It was doubted, Whether they might ſell before the 
Cho. 432, Wifes death? Bur agreed, That in this Caſe the ſurviving Execu- 
'Howel verf. tor might ſell (F). 
Barnes. If a Deviſe be made by a Teſtator, That his Sons in Law 
ſhall ſell his Land, and after one of them die before any ſale 
(g)Mocaſe 291 made, the-Surviyors, being two, may ſell it (g). 
A man levied a Fine to the uſe of himſelf for his life, the 
Remainder to his Executors, until they have levied 3001, for 
performance of his Will, and dies: The Executors ſuffer a 
ſtranger to enter, who received of the profits of the Land more 
than was only ſufficient to pay the 300 l. Aſter this the Execu- 
tors entred, and made a Leaſe for years; and it was held, That 
the Eſtate of the Executors was ended by their own negli 
Gin en e the words of d WI, {be fall bows rok ithall 
721, be taken for, [until they might have conveniently levied (b). J 
A man deviſed his Lands to his eldeſt Son in Tail, the Remain- 
der to his youngeſt Son in Tail, the Remainder to his Daughter 
in Tail: And if they all died without Iſſue, that then the Land 
ſhould be fold by Executors, The eldeſt entred, and died with- 
out Iſſue; the younger Son entred, and ſuffered a Common Re- 
eovery, and after died alſo without Iſſue; then the Daughter dird 
alſo without Iflue-: And it was reſolved, That the Executors 
@ Moccaſe 1 9a, could not now fell the Lands (i). 
Land was deviſed by Husband to Wife for her life, the Remain» 
der to another for his life : And the Teſtator deviſed, That after 
their deaths, the ſame Lands ſhould be fold by his Executors, or 
the Executors of his Executors : The Wife died before the Huſ- 
band and the Teſtator, he in the Reverſion died, and during their 
lives, one of the Executors alſo died Inteſtate : In rhis Caſe it 
was the Opinion of the Juſtices, That the Executors of one Ex- 
ecutor ſhould not make the Sale, becauſe they had no Intereſt, 
but only an Authority, and that Authority joyntly; and therefore 
if one of them fail, the other cannot execute the Teſtament: 
And fo it was ſaid to be adjudged in Franklyn's Caſe, where a 
I man deviſed, That A. B. and C. D. by the adviceof the Parſon 
of G. ſhould ſell his Lands after his death; and before the Sale 
(k) Mol. cafe. the Parſon died, and the other two could not fell the Lands(&). 
164. Deviſe, That Executors ſhall ſell Lands, and with the money, 
the Proceed of ſuch Sale, pay ſuch and ſuch Legacies, or ſums of 
money in particular, to ſuch and ſuch-perfons —_—_— 
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ſuch Legacies as for which Suits may be commenced in the Eccles 

ſiaſtical Court: But for this, every one that is to have a part there- 

is, mag eos an Accompt fer the ſame againſt the Executory after 
e Sa 5 : 

T be Caſe was, one having 6/. Land per annum in poſſeſſion, Bulſtr. 1. 197. 

and other Land in Neverſion, upon an for life, by his Will 

deviſed all his Lands to his Executors for ten years, to pay his 

Debts, and perform his Will : And that after the ten yearsexpi | | 

his Executors, ne chan, an the Socks os | 

any of them, ſhould fell his Lands: He made divers Exeoutors, # 

gave 2 Legacies by his Will, and died. Afzer the ten years, 

two of the Executors ſold the Land: In this Caſe it was held, 1. 

That the Land in Reverſion might be fold, as well as the Land 

in Poſſeſſion. 2. That the Sale made by two of the Executors . 

was good. 3. It was agreed that the Deviſe, That his Executors 

might ſell, was a guod Deviſe within the Statute of Wills (). (m) Mo.cafe 
Lands in Poſſeſſion and Reverſion upon a life, are deviſed-to **** 

three Executors, to fell to pay Debts : One of the Executors dies, 

the Tenant for life dies: In this Caſe it was held, That the Sale | 

of the whole by the ſurviving Executors was good (=). 8 
Befdte the Statute of 27 H. 8. Ceftuy que uſe, by his Will de- vac Wade. 

viſed, That A. B. and C. his Feoffees, ſhould ſuffer his Wife to 

take the ts of his Lands during her life; and that after her 

deceaſe, the premiſes ſhould be fold by the ſaid Feoffecs, ind 

that the moneys thereof received, they ſhould pay to certain 

perſons. The Teſtator died, 4. one of the Feoffecs ©... 

The Opinion of the Court was, That the Survivors could r 

ſell the Land: But they doubted of it, in caſe they had not bec, 
ſpecially named (o) | 
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CHAP. XVII. 
O, Legacies and Deviſes in reſpectof Marriage, as 
alſo between Husband and Wife. 

1. A Condition of Marriage may be annexed to a Legacy;but an ur 

lawful Conditionthereof is void, and doth not pre 6674 ſame. 

2. 4 Condition of Marriage, with the conſent of à third perſon, 
deth oblige the Legatary to marry if be will bave the Lega- 
ey; but doth not oblige bim to bave ſuch conſent. | 

:3. A Condition of Marriage, with the advice of another, ob- 

iges the Legatary to aik ſuch advice, if be will have the Le- 
gacy, but doth not oblige him to follow it. 

4 If a Legatery be married when 4 Legacy is given bim en 
Condition of Marriage, it is material to ſee whether the To 
ſtator knew ſo much; or not. 

5. A Condition againſt Marriage is void, and the Legacy will 
be good _—_— nemay Vs hal ©. 9 

C.If there be given to one, i not marry,s Log acy when be 
— be ſhall have it preſently, and not wal bis death. 

7. F 2001. be given to one if (he do not marry, and 100. if ſhe 
doth, and ſhe after marrieth ; What ſhall the Legatary bave ? 


$. What the Wife ſhall bave (as 10 ber Legacy) if (he marry 
after ber Election to the contrary. 


9. The diſtintion which the Canon Law makes, in caſe of Cen- 

ditions directly contrary to Marriage. | 
10. If the Hutband doth deviſe his Houſe to bi Wife quamdiu 

ſhe ſball continue a Widow, and ſhe live and die ſuch, it ſhall 

accrew. by the Civil Law to ber and ber Heirs for ever. 

11. A Legacy on a Marriage Condition, or made payable at 4 
time to come, and tbe Legatary die before the time come, be- 
tber and when due. 

12. Difference between bequeathing a. Legacy to one when be 
ſhall be of full age, and bequeathing it to fi to be paid when. 
be is of full age. 

13. A Deviſe made by a Feme ſole to bim with whom ſhe after 
marries, is void. 

14. A Deviſe of Landi generally made by the Hwuihand to the 
+ for life, is no bar to ber Toymture ; otherwiſe, if devi- 
ſed for ber Foynture. 

t5. A moiety of Goods deviſed bythe Hu:band to the Wifegs the 
moiety of them as they. were. at bis death, if there be Aſſets 
enen b for bi Debts. 

2, JF man bequeath 100 J. to . B. provided that he mar 
I ry with CO. the Marriage muſt take effect with E D 


_—_— > ” 
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before the cy is due to A. B. unleſs there be an Illegality or (a) Mantic de 
too much rw As in ſuch Marriage : In which Caſe the Con- S 
dition is void in Law, and it ſhall not prejudice the Legatary. () & l Tias ur. 
2. If I bequeath 20 l. to E. E ſo as the marry with the good tum. C 8 
liking and conſent of A. B. ſhe muſt ; otherwiſe the hath Demonſt. & 
no right to the 204. (p) Bur ſhe is not obliged to have the con- Condit. & I. 
ſent of 4. Bu therein. (e) Yea, ſhe ſhall have the Legacy ahiough nr Cech 
ſhe marry not only without his conſent, but alfo although A. N C 
de altogether unacquainted therewith, or knowing thereof, ſhould (by Manic. thy 
con it, (4) unleſs it be appointed in the Wille ſly, That (e) L. 25, . 
in caſe ſhe marry without ſuch conſent, the faid- of 20 l. St witrary, © 
ſhall be and enure to ſuch or ſuch pious Uſes ſpecially mentioned 8 
3. If I bequeath 100 J. to A, B. fo as ſhe marry with the Ad- tröverſ L 3. e. 
vice of C. D. In this Caſe A. B. ſhall not have the ſaid cy, 94- un. 1. 
unleſs ſhe require or deſire the Advice of C. D. Albeit, ſhe be (% Mn, ubi. 
not obliged to follow his Advice therein, yet ſhe is obliged to N 
ask his Advice; or ſhe cannot have the ſaid Legacy. The reaſon 
of the difference in this. Caſe from the former is, That in the 
former there may be a total impediment to Marriage it ſelf; in 
this it is otherwiſe. (f) But if C. D. be dead, whereby the Con- (i) Maar, ibid 
dition is rendred impoſſible: In ſuch Caſe it is a if it were per. Craft © Le 
formed, provided that C. D. were dead before his Advice could gatum &. 50., 
well be ask*d or required enn 
4. If a man bequeath 1004 to C D. in this manner 3 viz. 1 | 
| give and bequeath 100 l to C. D. if be ſhall marry. And C. P. 
was a married man at that time when the Teſtament was made. 
In this Caſe it is reſolved, That if A. B. the Teftator were at the 
time of the making the Feſtament ignorant of C. Da being then 
married, the L is inſtantly due to him upon the Teſtators 
death, becaufe the Condition in a legal Conſtruction, is actually 
performed: But if the Teſtator at the time of his making the Te- 6008 YL 
ſtament, did infallibly know that C. . was then married, the ſaid 5% Cad 5 
Legacy is not due to him until he be married'a Second time : (#) Demon. & Pa- 
Which Diſtinction oughr to fall under Conſideration with thoſe po. Notar. t. 
who hold, That if a Teftator bequeath 100 & to C. D. towards L. 9. tit. de N. 
her Marriage, the Legacy may be due to her, albeir ſhe were (nl como. | 
married at that time when the Teſtament was made. (5) uh. Do. fun. - 
5: If I bequeath 10 4. to one provided ſhe duth not marry, it tent. qua, c. 
is a void Proviſo in Law, and ſhe ſhall have the 104. although (i) Want. I. 11% 
ne do marry. 9 Otherwiſe it is, if the words be, Provided ſhe ut. 1. in]. bee. 
do not marry at ſuch a time, or in ſuch a place, or wich ſuch a gend Cond. 
perſon. (4) : (&) Perego, de 
6. If a man Deviſe to A. B. in this manner; 7 give unte Fidel comif. 
A. B. if ſþe ſhall not mary, my Manner if D. when ſhe —_— — 
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yy this Caſe A. B. although ſhe marry, ſhall have the Mannor 

ſently, and not expect or wait for it until her death. The realon 

| is, becauſe that the time of her death is not joyned with the Leg. 

28 al cy, but with the Condition; as if the Teſtator had faid; viz. If 

In teſtato g. Sed A. B. ſhall remain unmarried to ber death. (I). 

fi. be e 7. Suppoſe a man doth bequeath 200 J. to 4. B. if ſhe do not 

2 785 ang plac 100 l. if ſhe do marry ; and after ſhe marrieth. Some 

| are of opinion, that in this Caſe A. B. ſhall have 300 l. viz. 100L 

CK? becauſe ſhe qr arg * _ of non 
| vor agai age, is yoid, are of opinion, 

(wn) LTH If.” Can recover buy one of the Gd Legacies and that & 
e nT ms bequearh e his Wife thou and cocupetio 

Su 2 man bequeath to his Wife the ion 

of all onda if after his deceaſe ſhe ſhall abide in her Wi- 

dowhood : But in caſe ſhe marry again, that then ſhe ſhall have 

only 1001. In this Caſe, if at firſt the Wives Election be to con- 

tinue-in her Widow-hood, ſhe ſhall accordingly enjoy and have 

- the uſe and occupationof the ſaid Goods: But if after that ſhe 

(Sedus de marry, The ſhall not have the ſaid oO. () And ſome are of 

Alimentis tit. Opinion, That by ſuch ſecond Marriage, ſhe forfeits both the 
2 16. 150 Legacies, becauſe thereby ſhe nulls her precedent Election 
l. Ado. whereby ſhe was concluded, and therefore ſhall alſo reſtore or 

(o) in Rot hot. * 4 md; . 
00 joyed during her Widow- ; and ſo it j (o). 
3 h _ Alchough a Condition directly contrary to NS 5 
lib. 1. cap, 4. annexed to a Legacy in a Will, is a void Condition for that ver 
nu. 17. reaſon, yet the Civil, or rather the Cannon Law,doth diſtinguiſh 
in this point between a Virgin and a gm and ſays, — ſuch 

Conditions againſt Marriage (as to a Virgin) are void; but 

N t ts. * allows them az to Widows. {a 8 1 the Legacy be 
Ranch. Deciſ. given by a Husband to his own Wife, pe ng to his Mo- 


part · 1. Concl. ther. | 
„ el 10. A man | Houſe wherein he lives to A. B. his 
N Wife quamdiu ſhe ſhall continue a Widow, and dies : 4. B. doth 
| not re-marry, but lives and dies a Widow: In this Caſe, the 
F ſaid Houſe by the Civil Law comes to A. B. and her Heirs for 
A ever · (9) Note, That what in the premiſes hath been ſaid 
4. im. 1. touching the invalidity of Conditions againſt Marriage, annexed 
AS 26.00.95; 0, Legacies in relation to Females, holds the ſame in Law touch- 
| eee e 02 aud me? wat Iranians 


11. A man deviſed to his Daughter 500 l. towards her Mar- 
riage. In this Caſe it was the Opinion of the Court, Thar if ſhe 
die before Marriage, her Executors ſhall have it: But if the 
words were, ¶ To be paid at the day of her Marriage, or at the 

Sg — | age 


= 
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| ; ni One and twenty years, ] and ſhe dieth before both, it is 2 

- otherwiſe (r). The latter part of which Judgment ſeems not to (1) Paſh. 37 

with the Civil Law in that point; which ſays, the time H. ®: Dz=r gy. 
the age of a Legatary, may be joyned either tothe ſubſtance I tt Cg 
of the Legacy, or to the execution and performance of the fame, a, in gs 

If the time of the age of the Legarary be joyned to the ſubſtance Abria. tit. De«- 

of the Legacy, us, when the Teft ator doth give thee 1001. when viſe Sec. 6. 
thou ſhalt by of the age of 21 years : In 25 Cafe, if thou dieſt S. 9. 
before that time, thy Executors cannot recover the 100 Il. But if 
the time of the age of the why pa. be joyned oniy to the execu- 
tion or performance of the Legacy, as, hben the Teſt ator doth 
give the 1001. which be willeth, ſhall be paid when thou accom- 
pliſh the age f 21 gears: In this Caſe, although thou die before 
thou org the age of 21 years, yet the Executors or Ad- 
miniſtrators ſhall recover the fame, hen the time is accompliſhed, - 
wherein thy ſelf (if thou hadſt been then living) mightſt have re- 
covered the ſame. 

12. Confonant whereunto is that which we find reported, wiz. | 
That it was agreed by the Court, That if a man deviſeth to his (9 Mitts. Jas 
Daughter 100 J. when ſhe ſhall be married, or to his Son when in C. B. _ 
he ſhall be of full age, and they die before the time appointed, jodged acc. 
and make Executors, their Executors ſhall not have it. But it di) Trin. 18833. 
is otherwiſe, if the Deviſe were to them, to be paid at their full a B R. in 
ages, and they die before that time, and make Executors, there — 
the Executors fhall have it (3). Which difference was fince like- Vid. 1. Car. 
wiſe ſo agreed and adjudged (t). | in R R Hugh. 

13. A Feme Sole, deviſeth Lands to A. B. in Fee, to whom Abr. tit Peviſe 
afterwards ſhe was married; and during the Coverture counter- bed. 7. $14. 
mands her Will, ſaying, Her Husband ſhould not have the 

Land, nor any other benefit by her Will, and dies: In this Caſe, 

the Husband ſhall not have the Land; not only becauſe of her 

countermand, but becauſe of the difability of a Feme Covert to 

make a Will, which takes no effect nll the parties death (2). (v) Mich. 37 

And therefore if a Feme Sole deviſeth Lands to a man, and then Elu- in C. R. 

rakes him to Husband, and dies: This inter-Marriageis » Rever- h 105. 

ſion of the Deviſt, and the Heir of the Woman ſhall have the 

Lands, and not the Husband; becauſe after Marriage the Will of 

the Wife, in judgment of Law, is ſubject to the Will of her 

Husband, and a Feme Covert hath not any Will; for ——— (w) Co. 4 pare 


of the Will is but the Inception thereof, and takes no effect 61. Forſe and 
the death of the Deviſor (w). | Hembling's 


& H 
14. If a man deviſeth Lands generally to his Wife for Pay of 
Term of her life; it cannot be averred to be for the ure Set. 1:5 3 
of the Wife, and in ſatisfaction of her Dower : But if a man 
deviſeth Lands to his Wife for life, . or in ail or her im 9 
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and in ſatisfaction of her Dower, the ſame is a oynture 
(x) Co. 4. p..4. within the Statute of 27 H. 8. () | . 
in Vernod C. 15. A man deviſed the moiety of his Goods to his Wife, and 
died. It was the opinion of the Court, That ſhe ſhould have 
+ 0: the moiety of them as they were at the time of his death, if ha 
9) 4 _ Executors had Aſſets ſufficient to pay his Debts (7) Alſo if a 
vid. 38 fl. 8, man hath Goods worth'100 L. and oweth 207. and giveth to his 
Dyer 39. Lord Wife the one half of all his Goods, to be equally divided between 
Latimer's Caſe him and his.Executors : By this Deviſe, the Wife ſhall have the 
N 4140 ne half of all the Eſtate, without any Defalcation. (1) 
(at. 1% If a Legacy be given to a Woman Covert, and her Husband 
give a Releaſe, and afterwards he and his Wife ſue in the Eccle- 
ſtical Court for the Legacy, the party ſued ſhall not have a 
Prohibition upon the Husbands Releaſe, becauſe the Temporal 
Judges cannot meddle with a Legacy, nor conſequently deter- 
mine, whether the Releaſe will extinguiſh the ſame. As the Caſe 
29 Elix. Adjudged. | 
ill. 7 JacB.R The Husband may deviſe to his Wife, although they are but 
or it takes no effect till after his Death. 
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Deviſe 18. and as Adminiftratrix ht her Action of Debt for the Ar- 
8 rearages of the Rent behind in her Husband's life-time : It was 
held in this Caſe that the ſaid Arrears were due to her in jure pro- 
prio, and the naming of her ſelf Executrix of her Husband was 

(2) More, Caſe 2 Surpluſage. (2). 
4181. Lands were deviſed to E. for life, upon Condition, That ſhe 
| ſhould not marry ; and if ſhe died or married, that then the Land 
ſhould remain to A. in Tail: And if A. died without Iſſue of his 
body in the life of E. that then the Lands ſhould remain to the 
faid E. to diſpoſe thereof at her pleaſure: And if the ſaid A. did 
ſurvive the ſaid E. then the Lands ſhould be divided betwixt 
the Siſters of the Deviſor. It was objected, That E. had but 
an Eſtate for life; and that theſe words, viz. That if A. dieth 
with Iſſue in the life of E. That then the Lands ſhould remain 
to E. to diſpoſe, ſhall not be conſtrued to give her a Fee-{imple, 
but to diſcharge the particular Eſtate of the danger which might 
. o0ome by her Marriage; and by the Limitation of the latter Re- 
mainder, the meaning of the Deviſor was not, that ſhe ſhould 
have a Fee- ſimple, the Remainder is not limited to her Heirs. 
But the Opinion of the Court was, That upon the words of the 
Limitation of the Remainder to E. Quod integra remaneat vita E. 
ſhe might diſpoſe thereof at her pleaſure: For the Diviſion is 
| limited to be upon a Contingent, ſcil. If A. ſurvive E. But if 
„ E. ſurvive A. then his intent TO IHE hs Lon Ren hs 
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Fvided, but that they ſhould wholly remain to E. and ſo E. had (3) Trin. 27 


a Fee - ſimmple in them. (3) 


— ” 


CHAP. XVII. 


Eliz. C. B.jen- 
ner & Hardies 
Caſe. Le. 
283, 


Of Legacies and Deviſes to a Child in the Womb, a 


o to Minors. 


1. 4 Deviſe to an Infant in the Womb, is good | 

2. It may be good, though the Infant be ripꝰ d alive out of the 
Womb. 

3. It is good, though it be @ Deviſe in Remainder, or in Tail. 

4. How the Dividend of s Deviſe ſhall be in caſe of Twins, 
unexpeed, or an Hermaphrodite. 

5. How the Legacy ſhall be apportioned, when bequeathed to any 


Child in.the Womb, and more than one or two happen to le 


born, 


6. Where a Deviſe void or voidabl ebis Inn iception, may be- 


come good by matter ex poſt facto. 


I, E Bp a Child in the Womb, to whom a Legacy is be- 


queathed, or Lands deviſed, is after his or her birth, 


though ſubſequent to the Teſtators death, capable of taking by 
ſuch Deviſe, is a Truth now not to be controverted, though it 


hath been contradicted, and otherwiſe reſolved ; for we find it 
reported in a Caſe thus ſtated, viz. A man had Iſſue five 


Sons, his Wife being with Child with the ſixth at the time of 
his death; and by his laſt Will declared, That the third part 


of his Land ſhould deſcend and come to his Son and Heir, the 


other two parts he bequeathed to his four younger Sons by 
name, and to the Heirs males of their bodies; and ehe Infant 
in the Mothers Womb be a Son, then he to have a fifth part, 


as Co- heir with his four elder Brothers. The ſixth Son was 


born after the death of his Father: In this Caſe it was reſolved, 


That the Son born after the death of the Father, ſhould not 
have any thing, becauſe he was uncapable as a Purchaſer, when 


the Deviſe was firſt to take effect, becauſe he was not then in eſe 
or rerum natura. (a) Notwithſtanding which, it was not long 
after in another Caſe otherwiſe underſtood : In which Caſe it was 
admitted, That a Deviſe to an Infant in his Mother's 
good. (%) It is preſumed, the Intendment is of ſuch an Infant, 
as was born after the Teſtators death: In other Caſes alſo ir 


bath been held, That a Deviſeto an Infant in his Mothers belly is K. 


Dad 


belly was 


(a) Mich. 1% 
El. Dyer 303. 
& in Hugh. 
Abr. tit, De 
Set. 8. F. t. 
(b) Trin. 17 
. Dyer 3. 
de Hugh. ibig. 


4 good. §. 2. 
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(c3Farringdon's good: (c) And there is a Caſe which faith, That a Deviſe of Copy- 
Caſe vid. 7 hold Land to an Infant in the Mothers womb, is not good in Poſ- 
Coke part 9. in ſeſſion, but that it is good in Remainder. (1) By the Civil Law, 
n even ſuch as are not born at the time of 2 the Teſtament, 
Hoghs ib H. 3. may be appointed Exgcutors, (2) provided they happen to be 
(1) More, Caſe born at the time of the Teſtators death; (3) yea, ſome are of 
705 luce Opinion, ber it is 8 — — apy conceived 
nn in the Womb: For dy t W ion is a bein 

| 3 born, when it relates to the Infants benefit and * W 
37 nu. 4 And Teſtamentsinfavour of the Teſtators Children,ſhall be good, 
(4) L. qui in how imperfect ſoeper otherwiſe they are; but not ſo as to ſt : 


utero. ff de By which word is to be underſtood there, all that are not the 
Stat. hemia, 


Teſtators Children : And as the Parent by his Teſtament ap- 

) Novel. portions his Goods among his Children, ſo they are to have their 
Cut. 8. 4 Parts accordingly. (5) ü 

Teſta. imper. 2. A man deviſeth his Land to his Wife, being with Child, the 

$. Nos igitur. Remainder to the Iſſue en ventre ſa feme; his Wife in Travail 

dieth, and the Son rip'd from his Mother alive, he ſhall have the 


(4) Dyer in ſaid Remainder. (4) 
N 3. If one poſſeſſed of a Term of years of Land, and deviſe 
. 8 


the ſame to his Wife during all the Term, and if ſhe die within 
the years of the Term, then to A. and B. his two Sons, if they 
have no Ifſue male: But if they or either of them have Iſſue 
male, then that it ſhall go to the uſe of thoſe Iſſue male; The 
Wife dies, and the two Sons die without [flue born, one of their 
Wives being privily with Child of a Son, who after his Fathers 


death is born: In this Caſe, and by this Deviſe, the Iſſue male 
(e) _ K ſhall have it as ſoon as he is born. (e) | | 
Jac, in , 


4. Suppoſe a man poſſeſſed of an Eſtate to the value of 721 . 
1 his Wife being with Child, did deviſe in this manner, vix. Whereas 
e Cale. my Wife is with Child, I Will, That if ſhe be delivered of a Son, 

that then that Son ſhall have 480 L. 13 . 4 d. and my Wife ſhall 
have 2401. 6s. 8 d. But in Caſe ſhe be delivered of a Daughter, 
then my Will is, That that Daughter ſhall have the 240 J. 6 5. 
8 4. and my Wife ſhall have the 480 J. 13. 4 d. and dies. lt 
happens, that the Wife is after delivered both of a Son and a 
Daughter. The Queſtion is, How each Legatary ſhall be ſatisfi- 
ed his and her Legacy, according to the intention of the Teſtator ? 
for by the Will a Legacy is — to each of them: Ir is reſolved, 
That according to the Teſtators intention, which is the Index 
of the Teſtament, the Son ſhall have double to the Wife, and 
the Wife double to the Daughter; and conſequently the Son 
ſhall have 412 J. the Wife 206. and the Daughter 103 J. which 
in all amounts to 72 1 J. the full value of the Teſtatorsſaid Eſtate. 
* So that each perſon is to have a portion anſwerable to the rate 
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of proportion mentioned in the Will: (fy But if the Child which (0 L- tattir. fl 
the Mother brings forth be an Hermophrodite, then it ſhall have 60 Meri — 
the portion due to that Sex whereof the Hermophrodite doth moſt int de Con- 
participate. (g) Bur if that alſo be doubtful, it is preſumed ac- jeg, ule. Vol. 1. 
cording to the more worthy Sex, viz. the Maſculine (5) 4-tit. 9. nu. 12 

5. 2 caſe a Teſtator ſaith, If my Wife bring forth any Child, (g) L. quaritur 
I give to the ſame 100 J. and ſhe bring forth two or three Chil- 3938 
dren : In this Caſe every Child may obtain a Hundred pounds, gurt, in did. 
if there be Aﬀers ſufficient, and the Teſtators Goods will ſuffice qurritur. 
to ſatisfie the fame ; otherwiſe there muſt be a proportionable () L. qui liz. 
deduction. (i) | bus. F. . ff. de 
Legib. & D D. 


ibid, Others ſay, the Legacy muſt be divided among them. Mantic. Conjed. ult. Vol. I. 4 
It he had faid, I give to the Child in the womb. Loot. 


2 here is a Caſe, wherein by the birth of a Child after his 

Father, the Teſtators death, a Deviſe becomes good to another; 

which otherwiſe would be void, when none is given to himſelf: 

As thus, If one deviſe his Land to his Daughter and Heir ap- (x) Fiz. tit. 

parent in Fee · ſimple, this Deviſe is void; yet if in this Caſe the Aline. 274 vd. 

Wife of the Deviſor be privily with Child of a Son, which is born Shep. Epir. 

after his death, now is the Devile become good, for now The is wo tr 

not Heir to her Father. (I) Q. 508. Mich. 
Mead and Pyriam Juſtices in the C. B. affirmed, That it had 2, El. Mo. 

been there adjudged in the Lord Pyer's time, That if Lands are Rep. nu. 412. 

deviſed to two men, and the Child wherewith the Devilors Wife 

then _- that ſuch Deviſe is good, and the Child ſhall take by 

ſuch Deviſe : But whether they ſhall take in Common or Joynt- 

tenancy the Lord Dyer doubted. (1) (1: More, Caſe 
A. poſſeſſed of a Leaſe for years, deviſed the ſame to his eldeſt 297- 

Son, and the Heirs of his body; and if he die without Iſſue, Mich 27 & 28 

then to P. his younger Son, and the Heirs of his body, and for ” 2 

default of ſuch Iſſue, that the Term ſhould remain to his Daugh- 1 Rep wy 

ters. The Teſtator dies, leaving two Daughters, and afterwards 33 f. 

another Daughter is born. I ne eldeſt Son ſells the Term, and 

dies without Iſſue; the younger Son dies alſo without Iſſue : 

The three Daughters enter, and the Term was adjudged to them 

three, although the youngeſt Daughter was not born at the time 

of the death of the Deviſor; otherwiſe, if he had named the two 

Daughters in the ſaid Deviſe by their proper names. 
In Treſpalss The Caſe was: One deviſed his Lands to his 

two Sons, and the Heirs of their bodies, and that his Executors 

ſhall have them, until they come to their ſeveral ages of 21 years. 

The one atrains to the age of 21 years. The Queſtion was, 

Whether he might enter? It was ſaid, They were Joynt-renante, ++ 

and that the Exccutors ſhould hold them till they both came of - a 

Ddd z the 
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7 the age of 21 years. But it was holden otherwiſe by the Court; 

for the words, until they accompliſh their ſeveral ages; viz. Red. 

dendo ſingula ſingulis, quoad either of them come to the age of 21 

(1) Mich. 8 years, he ſhould then have his part and poſſeſſion, and yet the 

Jac.B. R. Ay- Joynt tenancy ſhould hold place. (1) 

lor & Cheps A man deviſed his Lands to his yi: nes and her Heirs, when 
Cale Cio. 2 ſhe came to the age of 18 years; and that his Wife ſhould take 
. 25% the profits of the Lands to her uſe,” without any Accompt to be 
| made, until the Daughter come to 18 years; and made his Wife 
his Executrix, and died---Provided, the Wife ſhould pay the old 
Rents, and find the Daughter at School : The Wife enters, proves 
the Will, rakes Husband, and dies. It was found, That all the 
Cond tions were and that the Daughter was within 

the age of 1 8 years. It was reſolved in this Caſe, That it was a 
Term for years in the Wife, and a good Leaſe. The other Que- 
ſtion was, if this Truſt of Education were a Limitation perſo- 
nal, that the Lands ſhould be no longer in the Wife, than ſhe did 


t2)Trin. 17 educate the Daughter. It was reſolved, That it was not. (2) 
Jac. Cg. Black- Deviſe to a Wi 


0 ife, until the Iſſue accompliſh the age of 18 years, 

born's Cale: endeth not by the death of the Ifſue before, as was reſolved by the 

on 38. Barons of the Exchequer, in a Caſe there depending;wherein A. 

B. deviſed a Term to his Wife,until the Iſſue of the body of the 

Deviſor, accompliſh the age of 18 years, bringing up the ſail 

Child : And the Jury found, That the Deviſor had ue at the 

time of his death, but that the ſaid Iſſue died before he accom- 

(3) 3 Er Pliſhed che age of 18 years. And the Barons reſolved, That the 

3 ewce, Eſtate of the Wife of the Deviſor is not determined, until the 

& Beal's Caſe, Iſſue ſhould have come to the age of 18 years; and Judgment 
Lane. Rep. was given accordingly. (3) 


CHAP 


part II. Of Legacies and Deviſes. 


CHAP. XIX. 


Certain Caſes of Deviſes touching Lands and Chat- 


tels- real 


I. The difference in of deviſing between bim in Fee and 
3 Tail * 4 Jong IE 
2. What Uſes are deviſable. 


. Mo able 4 Mortgage is deviſable, though di- 
- viſed befirs the bor of payment. 4 s 
4. Obligations or Chattels real in — of 4 Wife, as Execu- 
trix or not, are not deviſable by the Huiband. 
5. A void Preſentation is not deviſable: In what kind an 
* Advowſonin Fee may be. 
6. Whether Leaſes — Rents may paſs under the Notion of 
Immgvueables, as alſo Bonds and Specialties under the No- 
tiow of Moveables: | | 
7. What ſhall paſs by 4a Deviſe of all Goods, Chattels, Mo- 
veables or Immoveables. 
8. The difference between an uni verſal Succeſſor, and a naked 
Executor or particular Legatary. 
9. Deviſe made ander Coverture, may be good by new Publi- 
caticn after the Hushands death, otherwiſe not. 
10. The ſame Law as to 4 Deviſe made by an Infant during 
Minority cos yp a 
11. Not full payment, equivalent to no payment. 
12, A perſonal charge Ns on A Legacy, is to be defray- 
ed by the Executor, not the Legatary. 
13. Equity in Eleclion to be xegulated by the Teftators inten- 
ion. 
14. Circumſtances of a Deviſe not reſtrictive, nor joyned 
to the Deviſe it 4, aug bt not to — the ſame. : 
15. A Deviſe ſhall be interpreted tothe utmoſt Conſiſtency with 
. the Deviſers words, to the beſt advantage of the Deviſee. 
16. Comprehenſive words ought not to be extended beyond what 
is rational in Conſtrufion of Law. | 


17. The advantage of 4 Reſiduary-Legato y, when others | 


refuſe | 
18. Diſcrepancy among the D D. touching a Legacy to the poor. 


19. Acceſſory advantages to 6 wg, £99 berween the making 


the Tejtament and the Teftators death, 
20. The Deviſe of a thing not in rerum natura at. the Teft a- 
tors death, is woid. 


21. The 


* 
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21. The Teſtators Eſtimation of @ Legacy doth not alter the 
Condition thereof. 

22. The Executor may not exceed his Teſt ators Eſtimate to 4 
Legataries prejudice. 


3s The Dewviſe of 8 part, not expreſſing what part, implies 4 


mot y. ä 

24. Cenfralius, of Law to avoid uncertainty; and the Law 
touching Elec ions. | 

25. Where a Legacy is given Nomine pœnæ, and failure in the 
Executor, the Legatary may take either, but not both Legacy 
and Penalty, | 

26. Where there happen two Elections in one Deviſe, the Leg a- 

| tary ſhall have the firſt, the Executor the ſecond. 

27. The Law touching a Deviſe of a Houſe, where the Tefta- 
tor had none, or many, or burnt, or ruin d, or pulPd down, 
or demoliſhed, or re-edified. . 

28. In what Caſe « Mill joyning to a Houſe, ſhall paſs by a 
De viſe of ' the Houſe, or not. 1 

29. One thing ong bt not to be comprix ed under the Appellation 
of ancther, beſide the Teſtators Intention. 


30. One Stable, or one Kitchin to two Houſes, ſhall paſs with 


that deviſed Houſe, whereto they are moſt nigh, or moſt. 


conti s. 


31. The Law touching a Deviſe of Houſe, with all things 


therein. 
32... The difference between a Deviſe of a Chamber, and the 
Dewiſe of a Sbap. 
33. The Deviſe of a Field, carries alſo the Edifice erected 


therecn, 

34+ The Civil Law, where the Fee of Land is deviſed to one, 
and the Rents of the [ame Land to another, 

35. In bat Caſe an errour or miſtake in the Teſt ator, may be 
a prejudice to the Legatee. 


36. A Legacy or Deviſe may be inferred as well from the Te- 
ſtators intention as expreſſion. 
37. A Deviſe by reaſon of an Omiſſion of that whereof the 
Teſt ator ſaid be would make a deſcription, is not void. 
38. A Legacy to two, whereof one is not, accrews in the whole 
to the other that 1 ; 
39. Further Exemplifications of Law touching Deviſe 0 
a, altered, — and hho ro | To Je of 
3 of @ thing which is not, is no prejudice to the 
eviſee. 
41. The ſame thing conditionally twice deviſed by tao Teſtators 
ta. ſeveral perſons, how or in what Caſe good to either or not. 
42. By 


> 
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442. By @ Deviſe of Graund, doth paſs the Edifice thereon, al- 

beit it were erected after the Deviſe made. 

43. How a Deviſe is to be tioned, where the Deviſces 
22 deviſes, but diſ-joyned in the manner 
viſing. 

44 A Deviſe of Landi by 4 certain Name, carries all of 

that Name, though otherwiſe diſtin, unleſs the Teſtator 
intended otherwiſe. 

45. Any words that do but plainly declare the Teſt ators mean- 
ing, may ſerve for « Deviſe. 

4.6. The Executor ſhall pay the Land lords Rent for Ground in 
Leaſe, the Fruit or Proceed whereof is deviſed to another 
for the Term. 

47. A miſtake in the Teſtator only of the Situation of the 
Land: deviſed, ſhall not prejudice the Deviſe. 

48. The difference between neceſſary and voluntary Alienations, 
probibited to Deviſees by a Teſt ator. 


49- 4 Tripartite Caſe in point of Alienation prohibited by 4 
Teſt ator. ner fe * | 
50. How the Diſjunctive [or, I in Legacies Deviſes, is 
frqunty more fer the Conjunitive [And.] "_ | 
51. How the non-performance of 4 Condition annexed to De- 
wiſe of Land in Fee, may make the Deviſe void to one, and 
00d 10 another. | 
52. Some Poſſibilities, Contingencies, and uncertainties, in 
what Caſes deviſable. 


1. Here & man is ſeiſed of a Houſe in Fee, or of Land () Co. ,, 63. 


in Fee, and may deviſe ſuch Houſe or Land; in ſuch perk. SeQt.s1 2. 
Caſe he may deviſe the Doors, Windows, Wainſcot, or the like 518. Co. 14. 
Incidents of the Houſe ; alſo the Trees and Graſs growing upon Rich Litord's 
ſuch Land. Ctkerwiſeit is with a Tenant in Tail, for life or years 53. big 1 cr. 
in Houſes or Lands. (a): 2, 


rera |. ſi quis 
2. If a man hath an Uſe that is not executed by the Statute of inquilinus in 


Uſes, but remains at the Common Law, he may make a prin. de Leg. i. 


Deviſe thereof. (b) And therefore if one poſſeſſed of a Term of * Peres dc 

years, grant it over to another to the uſe of the Grantor, he may . 

diſpoſe this Uſe by his Will, for it is in the nature of a Chattel. (b) perk Sed 
3- One that hath money to be paid him on a Mortgage, may g oo. 

deviſe this money when it comes. If A. Enfeoff B. of Land, 

upon Condition that if B. do not pay A. 100 l. ſuch a day, that 

then A. may re-enter : In this Caſe, A. may deviſe this 100 J. if 

it be paid; and the Legacy is albeit it be made before (1) Perk. Sed. 

tne day of payment come. (1 | $27, 


4. A 


_— — — — — 
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4. A man cannot deviſe > Will any real Chattels that he 
hath only in right of his Wife; nor the Obligations that are 
made to her alone before or during the Coverture, nor the Chat- 
tels real or perſonal which ſhe hath in right only of another as 
Executrix. But all her own proper Goods and Chattels Perſonal, 
(e) Perk seg. and all Obligations made to them both during Coverture, he 
560. & Dr. & may deviſe by Teſtament.” (c) | 
Stud. cap. 7). F. A Biſhop cannot by his Teſtament deviſe the Preſentation 
* of a Church that became void in his time; yet if he or the Par- 
ſon of a Church have the advowſon thereof in Fee, and Deviſe, 
that two or three of his Executors ſhall preſent at the next A- 
(6) Trin 13. voidance, this is a good Deviſe. (d) 
Jac, in B. k. 6. By a Deviſe of Immovables (which are Chattels-real,) do 
6G Leaſes, Rents, and the like; and by a Bequeſt of Movea- 
blies (which are Chattels perſonal) will paſs Bonds and Special- 
Cas in C B. ties; But Debts paſs not by either of theſe Deviſes. (e) By Im- 
9 Car, in C B+. moyrables are underſtood, not only the foreſaid Chattels- real, but 
alſo in ſome ſenſe Trees growing on the Ground, Fruit on the 
Trees, Terms of and the like; and by Moveables are 
regularly underſtood all Goods, both actually moving, and Paſ- 
ſively Moveable. 
7. If. a man bequeath to A. B. all his Goods, he ſhall thereby 
= I have the Teſtators whole Eſtate (his Lands, Tenements and 
a „ab. g. de Free-hold excepted) and thereby the Debts and money. (F) If 
kaced. lnſt. he bequeath to him all his Chattels, he ſhall have thereby all as 
Bart. Bald. in the former Caſe. If he bequeath to him all his Moveables, 
ibid. & Stanf. he ſhall have all his perſonal Goods both quick and dead; and il 
1 c- 16. he bequeath to him all his Immoveables he ſhall have all the Te- 
wen? ſtators Leaſes, . and all the natural Fruits thereof, as Graſson the 
H.. g oſti. 9, Ground, Fruit on the Trees, and the like; conſequently Fiſhes - 
uu 18. & dd. in a Pond, Pidgeons in the Dove-houſe, &c. as Appurtenances 
| Conf. 209. to the Ground deviſed, as well as the natural Fruits, or Graſs 
= A, growing on the fame. (g) And itis held, That by a Deviſe of 
ep. on, ni bona,. a Leaſe for years will paſs, if there be no other 
(13 More. Cafe. Circumſtances to guide the intent of the Deviſor. (1) Yet by 
411.474 a Devile to one of all his Goods and Chattels ſhall be intended 
( 232 only all the reſidue, after all the Debts and Legacies paid. (2) 
* ry 1 One having Leaſes for years and moveable Goods, grants omi 
TRL bona & Catalla ſua : By this the Leaſes for years paſs not. But 
yet if one by Will deviſe b-na & Catalla on by this Deviſe the 
(3) Ibid, Leaſes for years will paſs as aforeſaid. (3 
8. If C. deviſe all his Goods and Chattels to A. B. and die, 
and A. B. die alſo before he hath proved the Teſtators Will; in 
this Caſe the Adminiſtration of the Goods and Chattels of the 
{aid Teſtator (hall be committed to the next of Kin of the laid 


A. . 
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A. B. and not to the next of Kin of the ſaid T becauſe 
in this Caſe A. B. was the univerſal Succeſſor, (b) 

9. If a Waman under Coverture deviſe her Land, then pub- 
liſh and approve it after her Husband's death, when ſhe is Be > 
by this means, that Deviſe which was r J void , is now 
become good: But if ſhe make and publiſh it during the Co- 
verture, albeit her Husband doth afterward die, and ſhe become 
ſole ; yet this accident alone, without a new Publication after 
her Husbands death, will not make that Deviſe good. The Law 


Pare IL = 


(b) Dyer 3714 
pu. 8. 


is the ſame as to Goods and Chattels (i) W 


10, In like manner, if an Infant within age as to Lands, or 
within age as to Goods, deviſe the one, or bequeath the other, 
and publiſh the Will; and after he come to full and competent 
age, publiſh and approve it again: By this means the Deviſe or. 
Legacy becomes good; otherwiſe it is, in caſe he doth not pub- 
liſh and approve it, when he attains to a full and competent 


. (8) | 

1 1... Suppoſe the Teſtator doth deviſe in this manner; wiz. I 
Will that my Executors ſhall pay 100 J. to A. B. by the tenth 
day of March next after my deceaſe ; and if etherwiſe, then m 
Will is, That my Executor ſhall ſurrender to him all the right 
have in a Leaſe of my Ground called Black-ecre, and dies. The 
Executor doth not pay to A. B. above go l. by the day appoint- 
ed: In this Caſe, A. B. reſtoring the ſaid go l. to the Executor, 
ſhall have the ſaid Ground; and he may 42 the money till he q) Galgio, & 
recover the Land. (1) de Condit, in 

12. Suppoſe the Teſtator doth deviſe the Fruits of an Orchard part. 2. cp. s. 
or other Lands, which at a Rent certain he hath taken to Farm 4 's- 
for ſeven years ; who ſhall {xs ſaid Rent, the Executor or 


(k) Plow, ibid. 


third called Lenglandi, doth deviſe one of his Rwſhcrofts or (n) Charon. 
larids, which he will to A. B. and dies: In this Caſe A. B. hath *#- lid. 4- 
his Election, whether he will have one of the Ruſhcrofis or 71 27 Je 
land: ; but if he chuſes one of the Rwſbcroffs, it ſhall be that which Dub. & 1. ule 
is neareſt in value to Long-lands. (o) De tritico. Vi 
14. A man made his Will, and therein deviſed to A. B. all & oleo leg. 
the Lands which he had in the Tenure or Occupation of his Te- 
nant C D. conliſting of Mcadows, Paſture, and arable Grounds, 


Ece mmuate 
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- frruate about the Farm-houſe of the ſaid C. P. and dies. The 
Queſtion was, Whether other per or Arable be- 
| longing to the Teſtator, in the Tenure or Occupation of the 
lick. D. and by him rented of the ſaid A. B. ( but not ſituate 
as aforeſaid) were to be COR within this Deviſe ? In this 
Caſe it was reſolved in the Affirmative : The reaſon is, becauſe 
the quality or circumſtance of the Place or Situation, is not here, 
Joyned with the Deviſe for any Reſtrictions ſake, but only by way 


| Demonſtsation. (q) | | 
Y Sundl De 1. A man bought certain Lands of A. B. with a Clauſe or 
(p 241, % Covenant of Redemption within a certain time, in the nature of 


a Mortgage. The time of Redemption being elapſed, the Pur. 

chaſer made his Will, and therein ordered, That- his Executor 

ſhould reſtore the ſaid Lands to- A B. paying what Coſts and 

Charges the Teſtator had been at, and expended about the ſaid 

Lands. The Queſtion was, Whether the 2 or Vendor, 

no the Legatary or Deviſee, were in this Caſe obliged to pay the 
Redemption money over and above the ſaid Coſts and — 

which the Teſtator had expended about the Lands as aſoreſaid? 

In this Caſe it is reſolved in the Negative, viz. Thad the Deviſee 

L. quibus ſhall have the Land, paying ly ho ſaid Charges, and without 


rs 2M ing the Redemption- money. (q) 

bo _ > 20g 2 A. B. by his Laſt-Will and Teſtament, makes his two Sons 
1. tit. ce legat. C. B. and D. B. the Joynt-Executors of all his Eſtate, and dies. 
verſ lt pert C. B. for a certain ſum of money. ſells his part or intereſt in the 
oy ſaid Eſtate unto D. B. his Brother. Afﬀer D. B. makes his Will, 
0 and therein deviſes to the ſaid C. B. all bis intereſt in ibe ſaid Eft ate 
by bis Father, and die. The Queſtion was, Whether C. B. by 
that Deviſe ſhould have. all the ſaid Eſtate whereof the two Bro- 
thers were made Joynt-Executors by their Father, or only ſo much 

thereof e to D. B. by vertue of his Co-executorſhip ? 

In this Caſe the D. D. are ſome what divided; but the prevailing 
opinion is, That C. B. by this Deviſe ſhall have no more than 

accrewed to D. B. by vertue of his Co- executorſhip; becauſe the 
other part of the Eſtate was his by purchaſe, and not by being 
Executor to his Father; and the Property being altered by the 
% Deen Sale, it ceaſed to be the Fathers Eſtate , or any Eſtate to D. B. 
Confil 69 & by the Father, and became his on proper Eſtate by purchaſe. 
Moliv. ibis? (g) But the Queſtion is put a little further; as, Whether the ſaid 
Devile ſhall be made good as the ſaid part was when the Father 
died, or as it was at the time of D. B. the Teſtators death ? In 
dis it is agreed, That the ſaid Deviſe ſhall be conſidered only as- 
2 add. the Eſtate was at the time of the death of. the Deviſor D. B. and 


not as it was at the time of the death of his Father. () 
wn © 17, A. B. 


% 
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17. A. B. being poſſeſſed of ſeveral Houſes by Leaſe, doth de- 
viſe two of them in his Laft-Will and Teſtament unto C. D. ſuch 
as he ſhall chuſe; or two of them to C. D. whether he will, 
the reſt to J. G. In this Caſe, if C. DO. refuſe to take by this de- 
viſe, and will chuſe neither of the ſaid Houſes, J. G. ſhall have 
them all. (t) A. deviſed unto B. the reſidue of his Goods after GL A 
his Debts and Legacies paid; and after in the lame Will deviſed, „s- 
That his Overſeers ſhould enter into his Lands, and cut ſo much option. Leg. 
of his Woods as to ſatisfy and pay his D-bts and Le acies, the 
Goods being ſufficient, but not the Wood to do it. Q, By which 
Deviſe ſhall B. take? (1) (1) Moore, 
18. A. B. makes his Will, and thereof C. B. his Son the ſole Ct 2944 
Executor: In which Will he appoints, that a fourth part of his 
Eſtate ſhall be 2 to the poor, in caſe C. B. die without Iſſue. 
C. B. ſurvives the Teſtator, hath a Son, makes his Will, and 
therein ordains, Thar if his Son ſhould happen to die Inteſtate, 
and without Iſſue, that then the Contents of A. B. his Fathers 
Will ſhould be performed, and dies, leaving Iſſue a Son : After 
the ſaid Son of C. B. dies Inteſtate, and without Iflue. In this 
Cale ſome are of opinion, That the ſaid fourth part of A+ B. the 
firſt Teſtators Eſtate is not due to the poor, becauſe that general 
diſpoſal which C. B. made in his Will, ought to be underſtood 
only of ſuch things as might be claimed by the firſt Will, and which 4 c 
could be due only by the ſame. (u) Others conceive, That it is 4 5 TY 
due to them, in caſe there were no other Legacies con:ained in g 1, & ibid. 
2 B. which his Son C. B, was to ſee performed and Molin. 
diſcharged. | 
19. If a man doth deviſe Land whereon is no Houſe at the 
time when the Teſtament was made, but one is built thereon 
before the Teſtator dies: In this Caſe , the Houſe as well as the ( I. flex 
Land ſhall paſs by this Deviſe. (w) Likewiſe if a Teſtator deviſe too Set. f 
a Bond or Debt, owing to him by ſome Goldſmith or Banker, «iz. De Leg. 
the principal whereof hath produced an increaſe by the Intereſt 2 & Gomez. 
thereof ſince the time of making the Deviſe : In this Caſe, by the Keſol. Tom. 


Civil Law, the Legatary ſhall have ſuch intereſt in the Bankers 8 * =o _ 
hands, as well as the principal, which accrewed by vertue of the Cu. De Libe- 


principal during the Teſtators life, after the making of the Te- rar. I. nom. ce 
ſtament; (x) which by that Law holds true in all Credits produ- Leg: . De 
cing an Intereſt or Acceſſary profit; yet it is otherwiſe, even . _ 4. 
by that Law, as to annual Rents payable out of Land; for there- u 65 W Pn] 
in the Civil doth with the Common Law, That the ar- 1;>. 7. conl 25. 
rears of ſuch Rents behind at the Teſtators death ſhall go to the cum multis alia. 
Executor, and not to the Legatary , to whom the Land is de J U d 
viled. 00 ſitum. dect ſi 
f mihi. — !egat. 
1 & Fe 
Eee 2 20. If ut. 48. nu. 16. 
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8 20. If the Legacy e in rerum natura, at the 

time of the Teſtators death, then neither the thing bequeathed, 

nor the value thereof, is due to the ary ; but if t thing 

deviſed is only by any Impediment obſtructed from being deli- 

24 vered in kind, then the Deviſee ſhall recover the true value 

Mat. lib. 1 cüp. thereof. () But a Deviſe by a man to his Heir or Heirs ia void. 
19. & Legat. Anderſ. 2. 11. 3 H. 6. 

21. If a Teſtator deviſe in theſe words, wiz. I give unto A. B. 
my Land called. Blackdows, which I value at 100 J. this Eſti- 
mation thereof by the Teſtator, ſhall not alter. the Condition of 
the Legacy, as if the Executor thereby paying 100 J. to 4. B. 

6) Mantic. lib. he ſhall be barr'd from having the Land, in caſe it be more worth. 
9.ric. 8. aum. 2. (a) On the other ſide, if the Land be leſs worth than 100 l. the 


Executor is not obliged to ſupply that undervalue ; nor if it be 
| ay more worth, may he retain the overplus. (5) Or if the Teſta- 
Ce tor ſay, I give to A. B. my ſaid Land, and my Will is, That if 
Maactic. I. 9. it be worth leſs than 200 J. that then my Executor ſhall make it 
tit. 1. nu. 25. up ſo much worth to him: In this Caſe, if happily the ſaid 
(e) Ranch. Land be found to be more worth, the Deviſee is not obliged 


w_ rar to reftore the overplus value. (c) 


Praia. lib. 44 22. If a Teſtator doth appoint, That his Executor ſhall ſell 
int. 1. Dub. 5. ſuch Lands to A. B. at a price certain, limited by the Teſtator , 
28. 17. the Executor muſt abide by that price which is ſo limited by the 
(>) Ranchin. d. Teſtator, though the Land be much more worth. (4) Likewiſe 
wal. 335 jf a Teſtator. doth by way of Condition to a Legacy, enjoyn the 

Legatary to do ſome ſpecial thing; as, the repairing of a Church, 


or the like ; which being finiſhed, -the Reparations exceed the 
value of the Legacy : In this Caſe none but the Legatary ſhall 


e) De Preetis. bear that overplus of expence in the ſaid Reparations (e) And 
k 4..int. 3. dub. jf an Executor be appointed to give me ſuch Lands or 190 /, 
— 4 In this Caſe, if he doth not deliver me the Land, I muſt have the 
ve. au. 23 1001. be the Land more or leſs worth. ( 
23. If a Teſtator deviſe part of his Lands called Watermead, 

8 to A. B. not expreſſing what part, the Deviſe ſhall not be void, 
by reaſon of uncertaſnty, but A. B. ſhall have t he one moiety 

(8) Rebufl. ad thereof: And if the Teſtator himſelf had but a moiety therein, 
L nomen. Sect. or other leſſer part, the Deviſee ſhall have the one half of what 
Portionis. de the Teſtator had therein. (g) But if the Teſtator ſaith, I give 
verb. Sig to A. B. that part of the Houſe which 1 inhabited, or was wont 
to make uſe of for my Habitation ; if it be uncertain, and cannot 

well appear which part of the Houſe that was, A. B. ſhall have 

the 2 Houſe, ſo as na other than the Teſtator did inhabit or 

<) Rebuff ibid. uſed to dwell therein. (b) 

24. A man having ſeveral Houſes in the City where he lives, 

and others in other places, faith in his Will, 1 give one of my 
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Houſes to A. B. In this Caſe A. B. ſhall not be excluded his Lega | 
cy by reaſon of uncertainty, but ſhall not have one of the Houſes (i) Grafl. F. le- 
ſituate where the Teſtator lived: (i) Or if he faith, I will, That Sum . 62. 
A. B. ſhall have one of my Houſes ; he ſhall chule which he will 
have: But if the Teſtator ſay, | will that my Executor give one = —— 
of my Houſes to A. B. In that Cafe, the Executof hath the election & 1, 19.1. 14. 
to give him which he pleaſes. (&) And in caſe the Legatary ha- ita 5 ult. de 
ving the EleQion,make more than neceſſary delays in determining Ls 2 
his Election, the Ordinary at the Inſtance of the Executor, may . 
fix him a tim within which he (hall! finiſh the fame , in default ge. Gi 
whereof he may decree the Election to the Executor. (/) But if 16. De vis l. 
by the Teſtator s Will the Election be neither in the Executor, nor mancipiorum 1. 
in the Legatary, but in a third perſon : In ſuch Caſe, that third ſi Optio de 
2 is to make the choice within one year next after he ſhall Oden. Legat 
thereunto required, otherwiſe the Election devolves to the Le- 
gatary, whoſe choice in ſuch a Caſe is not to exceed the Rule of (m) C. ute. C. 
Mediocrity. () And if the Legatary happen to die before ſuch Commun. de 
Election made by him, his Executor ſhall have it. (a) Leg. & De 
15. If a Teſtator doth by his Will appoint, That his Executor * Ty ” 
ſhall within a certain time deliver into the right and poſſeſſion of HR 
A. B. ſuch or ſuch Lands by name, under the penalty of 100 J. 

In this Caſe, A. B. (the time being elapſed, and the Land not de- (ay ranch. 
livered) ſhall accept the penalty, he may recover the 100 J. but Deciſ. parer. 
not the Land : Bur-if he not the penalty, he may recover concl. 387 & 
the Land, and not the 100 J. (o) oy * 

26. If a Teſtator in his laſt Will and Teſtament doth deviſe in 7; | np 
this manner; vix. | give unto A. B. one of my Meadows, or N 
one of my Houſes : In this Caſe, the firſt choice is in the Lega- (o] Galgan. 
tary, whether he will have one of the Houſes, or one of the Mea- Pat. 2. cap. f. 
dows: But then the ſecond Election is in the Executor, that if 7 6. Do Gon. 
the Legatary chuſe a Houſe, the Executor ſhall appoint him grime 
which he ſhall have. (p) (p) Papon. No 

27. If the Teſtator deviſe a Houſe , not expreſſing what 47 „f. 1. 
Houſe, it is a void Deviſe, if he had no Houſe , but if he had tit. de Leg. 
ſeveral Houſes, it ſhall be preſumed to be that Houſe wherein verſ. cela. 
he uſually dwelt, if his intention appears not to the — (q) F- 710. 
And if the Houſe deviſed afterwards happen to be burned, the ) 1. 0 
ground whereon it ſtood is due, and belongs to the Deviſee. (7) > ty r 
But if it were pullꝰd down by the Teſtator himſelf, and not re- preſ. 129. 

_ edified, it is otherwiſe ; (1) for that implies a Revocation of his 

mind and will. But if a Houſe deviſed happen to fall in the life- (r) Mantic. I. 5. 
time of the Teſtator, the Legarary ſhall have the ground whereon it. 2. nu. 33. 
it ſtood. (t) Or if one deviſea Houſe called the White-Swan,whbere 2 . f ita 5 
ave Nichols dwells, who in truth hath but three Rooms in it, yer glg 
this is a good Deviſe for the whole Houſe, and the whole ſhall (t) L. qui uſus 

pals f De uſus. 10 


Of Legacies and ___ aw 977 


* 


398 | Uf Legactes and Deviſes. Part III. 
(4) Ce0.3-1 30, fuch Deviſe. (1) For one having a Houſe in D. called 
. whereof he had the Entry, and ae appr Boone 
wherein himſelf dwelt, in his own pollaffon others dwelling in 
other parts of the ſame Houſe; ) made his Will in this manner, 
1 give the Houſe wherein I dwell, called the Swan in Old-ftreet to 
A. B. And it was held, That by this Deviſe, not only the three 
upper Rooms, but alſo the whole Houſe did paſs, But if the Houſe 
had not been named by the name of the San, and he had devi- 
(2) Co. 4. 44 ſed the Houſe in his own Occupation only, by ſuch Deviſe poſ- 
vid. Hill, 10 ſibly, no more than the Entry, and the three upper Rooms 
Car. Rot, 752. yould have paſſed. (2) 


Cro. 3. 129. - | + 2 "CE" 
28. Suppoſing there be a Mill joyning to the Houſe which is 
Chamberigin be of the Wall of the Houſe, or 


verſ. Turner. deviſed, or it be erected at the 


ſituate at the end of the Orchard belonging to the Houſe : The 
Queſtion is, Whether it ſhall paſs to the Legatary with the Deviſe 
of the ſaid Houſe ? In this Caſe, if the Mill was built by rea- 
| fon of the Houſe, and to Grind for the uſe of the Family there- 


of, it ſhall then paſs in the Houſe with the Deviſe thereof: O- 
therwiſe, if it were built to produce an annual Rent, or to grind 
for any ſtrangers whatſoever, unleſs it ſtands upon part T the 
round of the very principal Manſion Houſe, and within the 
(o) Moline. Precings of the ſame. () 
loC 5. nu. f. . 
EN 29. Suppoſe a man doth purchaſe certain Tenements of A. B. 
. and certain Tenements of C. D. with one and the ſame price, and 
with the ſame ſum of money; and after doth deviſe A. B's Tene- 
ments in theſe words, viz. I do give and deviſe 4. B's Tene- 
ments, as | bought them, unto F. G. The Queſtion is, Whether 
C. D's. Tenements do allo paſs by that Deviſe ? It is reſolved in 
the Negative, unleſs it doth appear by ſufficient proofs, that the 
Teſtator's intention was to comprize the one under the Appellation 
oß the other; or unleſs the Teſtator uſed promiſcuouſly to receive 
and place to Accompt the Rents of both in the Name only of 
(w) 1. Prediis. A. B's. Tenements (29 
De Lega“. zn 30. If a man having two Dwelling-houſes joyning together, 
$. Titio. which have but one Kitchin , or but one Stable in common to 
them both, deviſe one of theſe Houſes, the Kitchin and the Sta- 
ble ſhall paſs with that Houſe they joyn nigheſt unto, and 
through which the paſſage commonly is unto them, or which if 
(x) Alex, lib. demofſch d, the Kitchin or the Stable could not remain uſe- 
3. Conſil. 34. tul. ( x) ; 


31. If a Houſe be deviſed with all the things in it; it is to be 
underſtood only of thoſe things that were in it when the Teſta- 
ment was made, and not of thoſe things which the Teſtator 


brought into it. afterwards : Likewiſe if a Houſe be deviſed with 
all things that ſhall be found in it when the Teſtator dies, 
at 


A 


„„ 
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it is nat to be underſtood of ſuch things as were br.ught into the 
Houſe without the privity or knowledge of the Teſtaror, or which 
were caſually and by chance brought into it: Contrariwiſe ſuch | 
things as were carried out of the Houſe ſhall not be ex- ) L. 6 f le- 
cluded out of the faid Legacy or Deviſe; ( y ) nor any moveable gitum de Le- 
Goods in the Houſe which are not momentaneous, but ever re- gat. 3.&.Mant, 
maiving there as of Domeſtick uſe : For which reaſon Debts upon | 12. tl. 2. 
Bills or Bonds, Money and Wares deſigned for Merchandize, and 41) $6. 
the like, are not within the faid Deviſe of a Houſe with all things tum. 8. Papi. 
in it. (x) Yet one that hath the Fee {imple of a Houſe that is de. nianus. de 
viſadle, may deviſe the Doors, Windows, Wainſcots, and the like inſlcum. Leg, 
Incidents of the Houſe : But where the Land and Houle it ſelf is & |- 8: 3. & 
not deviſable, ſuch Incidents are not deviſable. And therefore a "a grow 
Tenant in Tail, for life or years, of a Houſe, cannot deviſe ſuch pare. 3. Conct, 
things, The Law is the fame for Graſs growing on a Ground, f. Ang, M 
with the ſame difference. (+) | ; theac. I. 2 e. ij. 
bs If a man deviſe his Chamber, he is ro be underſtood rather 1) 8 
to have deviſed the „ N to the Chamber, than the A prey 
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. 
— 


place. (a) But if a man deviſe his Drapers Shop, he is to be un- —— 4 _—_ 
derſtood t& have deviſed the Place rather than the Wares therein: Liford's Caſe, 


For that the word | Drepers | ſerves only by way of Demonſtra- Kev. 82. 
tion to ſhew what Shop he meant: Otherwiſe, if he ſay, I deviſe = — 
my Shop and Cloth : In that Caſe it ſhall be underſtood the Cloth pe p,w i L.. 
in the Shop. (5) int. 1. dub. 7. 
33. If a man deviſe a certain Field wherein any Edifice or Build- nu 19. pag 30 
ing doth ſtand, that Building doth paſs by fuch Dev iſe of the Field, ( Mart. de 
if not expreſly excepted in the Deviſe; (c) yea, albeit the Edifice ( * 4 
were erected after the Teſtament was made; but if the Field be infa. de fangs 
deviſed (excepting the Edifice thereon ) the ground, in caſe the inftruq, Leg. 
building ſhould be demoliſhed, is likewiſe excepted out of ſuch Ghopinus: J. 2. 
Deviſe. (d) C. 3. de Privik 


34. H a man ſhould deviſe the Fee of certain Lands to one, —— * 
and the Rents, Profits, and Iſſues of the fame Land to another, tt. 2 nu. 23. 
and boch in the ſame Will: In this Caſe by the Civil Law, the 
Rents thereof are equally to be divided between the two Lega (e) g. 1. toft. © 
taric s. (e) And by the Common Law, if a man devile Land to one, de uſufr. & l. ſi 
and after in the fame Will deviſe Rent to another, it is a good Propriet's. De 
Deviſe, viz. That the whole may be, firlt of the Rent. and then of gr 
the Lande: And ſo if a man deviſe Land to one, and after in the ( Hl. . 3 wee. 
fime Will deviſe it to another, that the whole may ſtand, they B M Blandworg: © 
ſhall be Joynt · tenants. (2) Alſo a Deviſe of the Profits, is a. De. ver. Bandiord 
vile of the Land ; for if a man grant Land, reſerving the profies Rol. Rep. 
thereof, it is a void Reſervation. 80 And althongh a- Deviſe of (3) Nel 44. 
profits of Land be a Deviſe of the Land it (elf, if there be no 
ether. circumſtance in the Caſe; yet where the- Deviſor doth de- 


clare,. . 


__ P * ä n A * wren, "FORE N F ; 
” * 4 \ £ * 
N — 
2 
* 6 


200 "Of Legaties and Deviſes. Part Il 


clare, That the poor Kindred to whom he deviſed the profits, ſhall | 
not have his Term in the Land it ſelf, and he appoints a Leaſe to 
be made for Rent, and the Rent to be diſtribured t 


* 


a hem, 
(1) Mo, caſe and hath made Executors : In this Caſe the Executors ſhall have 
985. the Term, upon the Conſideration to make the Leaſe and Diſtri · 
(2) Mo. caſe bution, and that the poor Kindred ſhall have only Truſt, and no 
$75. Saynnn Intereſt in the Term. (1) But regularly in a Will, a Deviſe of the 
—— profits of Land, is a Deviſe of the Land it ſelf. (2) For by the 
24 (Co. 8. Deviſ of the profits, Uſe or Occupation of Land, the Land it 
„4. Plow. $25. ſelf will paſs. (3) 


Brownl, 1. 80. 35. Suppoſe a man in his Laſt-Will and Teſtament faith, I give 
Anderſ. 2.123, unto my Wife the Tenement, and 700 J. which 1 had with her 
t Tete. de in Marriage, wheryas in truth he had but 6001. with her beſide 
Pra. lib. 4. the Tenement : In this Caſe he ſhall have yoo l. with the Tene- 
Pre:ſuwp. 145. ment, (F) unleſs it can be ſufficiently proved, that the Teſtator did 


(g) Surd. De. think or conceive that he had 700 7. with herzin which Caſe there 

cif. 142. iz only 600 l. and the Tenement due to her by the ſaid Legacy 
or Deviſe. (g - 

36. A Legacy or Deviſe may be inferr'd from the mind and in- 

tention, as well as from the expreſs words of the Teffator. As 

thus, A. B. conſtitutes his eee d his Executors, and in his Will 

ſays, That they ſhall not in any Caſe Alien the Leaſes and Rents, 

which out of his Eſtate are about to come to them, bur ſhall pre- 

ſerve them for Succeſſion, wiz. of their Children; and ordered it 

fo, that he made his two Sons enter into Recognizance to obſerve 

his ſaid lnjunction accordingly, and dies. The Succeſſors of the 


ſaid Sons claim and demand the ſaid Rents and Leales by virtue o 
the ſaid Deviſe. They cannot de j 


ure, but after the deceaſe of 
both the ſaid Sons, it ſhall come to thiir ſaid Succeſſors, not be- 
G Glofl. in g. fore. (b) 


: 7. The omiſſion of the quality or deſcription of a Deviſe in a 
— — Willalbeit the Teſtator — ſaid he 2 the ſame, doth 
De Legat. 3. not vitiate or null the Deviſe. Therefore it a man deviſe certain 
| Lands and Tenements with their Appurtenances, ſituate nigh a 
Town, tothe Corporation thereof; and in his Will faith { Which 
Lands and Tenements, with their Appurtenances, I ſhall after in 
this my Will deſcribe, and fet forth the juſt bounds and limits 
2 c _— thereof; as alſo, what I would have the ſaid Corporation annually 


in gefl. ibid. 60 do in remembrance of me, for and in conſideration of this my 
De Leg. 2. Deviſe: J But being by death prevented, doth neither of theſe ; 
(* Glol.in l. the ſaid Deviſe is notwithſtanding good. (i) | 

Si quis legave- 38. If Land be deviſed to A. B. and C. D. when A. B. is not 


rit de Legat. Is in rerum vatura, C. D. ſhall have the whole. (4) | 
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39. A Teſtator doth deviſe certain Houſes to 4. B. after che 
death of his Executor, and dies; the Hoaſes happen to be burnt, 
living the Executor, and by him re- ediſied, the Executor dies: 
In this Caſe, the Executors Executor is obliged to ſurrender the 
the Houſes to A. B. but he may deduct the charges of re. building 
them, if they were not burnt 4 any default of the firſt Exe- 
cutor; otherwiſe not. (1) But if they were burnt in the Teſta- 00 C in 1 
tors life-time, and by him rebuilt, or others erected in the ſame Bomus de I 
place: In this Caſe the Deviſe is void, unleſs it appears that the gat. i. 
Teſtarors mind was otherwiſe. () But if they were only mend- (w) L. grate. 
ed, altered, and repaired ſo often, that there remains now nothing gatum F.6 Do- 
of them at the Teſtators death, as when the Teſtament was mus de Leg. . 
made: In ſuch Caſe the Deviſe is good. (v.) The Law is the 1 3 
ſame, in Caſe of a Ship or other Veſſel fo often repaired, that little t 
or nothing thereof now remains at the Teſtators death, which 
was at the time of making the Teſtamennt. 
40. A. B. poſſeſſed of certain Lands called the M:ll-fields, in 
one corner whereof ſtood a little Vineyard, made his Will, and 
therein . in this manner, viz. I give unto F. G. my Lands * 
called the Mill-fields, excepting the Vines which ſhall be therein 
at the time of my deceaſe. A. B. after the making of the ſaid 
Teſtament, and before his death did cut down be Vines which 
were in the corner of the ſaid ground, and dies. The Queſtion 
is, Whether the corner of the ſaid ground where the Vineyard 
ſtood ſhall paſs by this Deviſe; It is held in the Affirmative, (o) (o) L. fi quis 
grounded upon that Rule in Law, Exceptio rei qua non reperit, legaverit. de 
nibil importat. (p) ier bid 
41. A. B. by his laſt Will and Teſtament doth deviſe a cer- (y) Bar in 6id 1. 
tain Houſe to C. C. in cafe his Ship returns within a year ſafe 
home from the Streights, makes his Executor and dies. The 
Executor doth deviſe the ſame Houſe to F. G. under another 
Condition. Depending that other Condition the ſaid year ex- 
pires, and the Ship not return d from the Streigbts ; whereby 
the firſt Condition of the Deviſe to C. D. fails : In this Caſe, the 
Deviſe made by the Executor under that other Condition, if 
performed, is good: otherwiſe it would be, in caſe the former 2 il. 
Condition had been accompliſhed : In which Caſe, the Deviſe cum gan . | 
made by the Executor would have been void. () de Legat. 1. 
42. If a man deviſe a certain parcel of ground, and aſter 
erect an Edifice thereon, the Building or Superſtructure as well ( . f rern ee 
as the ground doth paſs by that Deviſe, and the Deviſee ſhall Legat. 1. K 
bave them both; (7) becauſe the Rule in Law is, Quod edifice: Barr. in cid. L. 
tur in ares Legata, cedit Legato, As we uſe to ſay, Cujus eft ſuperficies ſe> 
ſolum ej us eſt »[que ad calum. } + pram 
— N. e. 
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43. Suppoſe the Teſtator doth deviſe on half of his Lands in 
Dale to A. B. and doth deviſe the fame half part of the ſame 
Lands to & D. and doth deviſe all bis Lands in Dale to F. G. 
and ſo joyns them all in one thing, and diſ-joyns in and by the 
words: In this Caſe F. G. ought to have one moiety of the Lands; 
A. B. and C. D. the other moiety. After C. D. dies before the 
day of the performance of the Deviſe, by which means his 
part accre vs to his Collegataries by way of Acceſſion (or as we 
ſay by way of Survivorſhip) and not to his Heir nor Executor; 
. "Therefore as F. G. had more inthe Deviſe than A. B. ſo now 
ts) Glofſ. in . he hath more than A. B. in that part of C. D. () 
Mavio. de Leg L : 
5 44. A. B. poſſeſsed of divers Lands and Tenements, among 
which were certain Lands called Lilifones, and fo called time 


out of mind; but in its great extent, he did for the 
better and more Aer | Hera it to farm, divide it into. 
two parts, and called the one Upper Lillyſtones, the other the 
Lower Lillyſtones. A. B. makes his Will, and therein gives di- 
vers Lands and Tenements to his Niece, among which he gives. 
Lillyſtones, not ſaying, whether the Upper or the Lower Lilly- 
ſtones. The Queſtion is, Whether his Niece ſhall have all the 
ſaid Lillyſtones, or only one of the ſaid divided parts thereof? It 
is reſolved, ſhe ſhall have the whole, unlefs the Executor of A. B. 
&) E. Gaius can prove the Teftator intended her only one part thereof. (t) 
Seus & Clo. 45. A Teſtator makes his Son Executor, and in his Will ſaith,. 
w. de Le8- 2 Let my Hop-yard at the lower end of my Orchard, and my Ground 
in the Parith of P. ſuffice my Coſm A. B. It is a good Deviſe of 
J he Ground and Hop-yard to A. B. So likewiſe, if he had only 
faid, Let my Coſin A. B. be contented with the faid Ground and 
(u) Cioſf in I. Mp-yard, or with my Houſe ſituate in, Cc. () Note that in 
pry N this Caſe, the perſon of the Deviſee muſt- not only (as in all 
ber. 3. other Legacies) be certain; but alſo the Land deviſed muſt by 
( ) Glofſ. min, the deſcription of its Situation, be reduced to an infallible cer- 
3bid- lit. t. verb tainty 3 otherwiſe the Deviſe will be void. (9 
fundus, 46. A. B. Rents certain Orchards.at 20 l. per annum, for the 
Term of ſeven years, makes his Will, therein gives. the Fruit 
thereof for the reſidue of the Term yer to come and unexpired 
unto C. D. and orders his Executor to deliver him the Leaſe, and 
to ſuſfer him to. enjoy the Fruits of the ſaid Orchards for and 
during the time aforeſaid: In this Cafe, the Teſtators Executor 
ſhall pay the ſaid Rent, and ſuffer C. D. to enjoy the Fruits there- 
hl., quiqua, of; otherwiſe the Legacy might be nothing worth, or if Fruit 
twor, & Gloſſ. fail, worſe than nothing. (+) 
ih. de Legat. 3- 47 An erroneous Demonſtration by a Teſtator of the Situa- 
tion of Lands deviſed by him, ſhall not prejudice the Deviſe; as 
dus, The Teſtator in his Will ſaith, L.deviſe wy Lands of Cans 
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derwel which are in Ireland, unto my two Nephews A. B. and C. 


D. Alſo my Lands of Kirkeves which are in Scotland, and dies. 
After the Teſtators death there are found certain Langs which be- 
longed to him called Kirkeves, but they are not in The 


1 


Queſtion is, Whether thoſe Lands in the Deſcription of whoſe (PL. pores 
Situation the Teſtator was miſtaken, do belong to the Deyiſees ? $. liverris, & 
It is anſwered in the Affirmative, if it appear the Teſtator had . ibid. oe 
any thoughts of deviſing them at all. (7) Legat . 3 


4.8. A Teſtator makes his Son Executor, and in his Will pro- 
hibirs him from alienating or mortgaging the Eſtate, or any part 
thereof, wherero he is entitled by ſuch Executorſhip, 
ing him to preſerve the ſame for his Children lawfully begotten, 
and dies. The Son for 100. doth Mortgage or fell out-right to 
A. B. ſuch certain Tenements of the ſaid Eſtate as his Father the 
Teftator left at his death in Mortgage to C. D. for Io. and with 
the Proceed thereof pays off the ſaid 100 J. to C. D. ro whom 
his Father in his life-tiye had mortgaged the fame. The Que- 

ſtion is, Whether the 8 Obligation or Alienation thereof to 
A. B. contrary to the Teſtators expreſs command, be good in 
Law ? It ſeems not, becauſe of the Teſtator's Prohibition forti- 
fied with a Reaſon, That he would have it left to his Children 


lawfully begotten : But the Law is otherwiſe, and ratifies the 


Sons Obligation or Alienation thereof to 4. B. becauſe it was a 


| a 


* 
neceſſary expedient, and not of his voluntary choice: The Law (2) L. Pater fi- 


touching ſuch Prohibitions extending to voluntary, not to ne- 
ceſſary Alienations. (x) 

49. A. B. makes his Will, and therein deviſes certain Lands 
and Tenements to his five Sons by name, under this Proviſo or 
Condition, That if either of them alienated his part thereof to 
a ſtranger, that then that part ſo alienated contrary to his Will, 
ſhould be and enure to the Crown for ever, and dies. After two 
of the Sons ſell their parts to one of the other three their Colle- 
gataries, and die. He after makes A. B. a ſtranger his Executor, 
gives him the ſaid twopurchaſed parts, and dies, The Queſtion 
is, Whether the ſaid two parts belong to A. B. or to the ſurvi- 
ving Collegataries that did not alienate, or to the Crown? It 
is reſolved, That they belong to A. B. and not tothe Collega- 


lium & Glaſſ. 
ibid. de Leg. 3 


taries, nor to the Crown: Not to the Collegataries, becauſe the | 


perſon of 4. B. the ſtranger, is not here to be conſidered, but the 
perſon of the Purchaſer who deviſed it to him, who according 
to the Teſtators mind, was one of thoſe to whom the Teſtator per- 
mitted, or tacitly implied, a Sale a, be made: And it is only 
they, not others, that are prohibited to ſell their own parts, and 
therefore the parts which they purchaſe, are not, as thoſe which 
they hold immediately from ON prohibited by ws 
2 
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preſs command, or tacite intent of the deceaſed, to be alienated 

— 0 to ſtrangers. Nor to the Crown, becauſe the Condition of the 
| Deviſe, vizaAlienation contrary to the Teſtators meaning (wich- 

| out which the Crown is not entitled thereto) is not exiſtent; for 
that the parts meant by the Teſtator, were fold to their Collega- 
tary, and not to a ſtranger, to whom indeed they were after- 
wards deviſed, but not in derogation to the Teſtators ſenſe and 
meaning, becauſe not the perſon of the Stranger, Executor to the 


(a) Dig. 1. $. Purchaſer (as aforeſaid) but the Perſon of the Purchaſer himſelf 
quindecem & is chiefly to be conſidered, (a) 


Gloſſ ibid. de 50. Note, That in a Bequeſt of Legacies, the word [Or] is 

Legat. 3- not fo much a Note of Di/ junction, as of Augmentation (com- 

prchending both; ) becagfs in Diſpoſition of Legacies, the Law 

expatiates the Interpretation, as far as it may have any conſiſtency 

with the Teſtators mind and meaning, and will make its meaſures 

_ thy re latitude of his 8 For which reaſon if 

the Teſtator faith, I give my City- bouſa, or my Country Farm to 

GIN my Daughter Ann, thef ſhall have both () And this ov com- 

Ih 2 mon Opinion; from-whenee notwithſtanding there are not want- 

2. Conſil. 163 ing, and they not of the minor D. D. who recede in their Judg- 

nu. ments, and hold, That a Di junctive in a Legacy ought to re- 

EE tain its force, ſo as the Executor may be leaſt burdened. (e) Which 

2 m4 io. ſeems nothing inferiour to Reaſon in an impartial Ballance ; yet 

| this may be relied on as indubitable, that where the Diſ-junFrve 

is placed between two ſuch things as are commonly conceived 

under the Notions of Genus and Species, or between the whole 

and his part, then and in ſuch cafe it (hall be taken for a Con- 

junctive; as if the Teſtator ſhould ſay, I bequeat b to my Wife 

my Plate, Jewels, or ſuch things as I provided for ber; the latter 

words whereof a Generical, the former Specifical, (be ſhall have 

both. Or if he ſaith, I bequeath to my Wife my Wine which is 

in the City, or in the Port, The Port is held as part of the City, 

and ſhe (hall have the Wine in both Likewiſe if any thing be 

bequeathed to P. E. or F. G. here in this Caſe alſo, the word For] 

ſha!l be taken for the Copulative [ And : ] So that both of them 

- ſhall equally take by this Deviſe, unleſs the one be of nearer Kin 

(#) t. cum pe to the Teſtator than the other; in which Caſe, the neareſt of Kin 

ter. $ ate. de fhall have it for his life, the other afterwards; (4) or unleſs it can 

Leg. 2 be proved, that the Teſtator did bear more affection to the one 

(e) Ripa in C. than to the other: In which Caſe, he to whom the Feſtator did 

"o'er oceras, bear moſt affection, ſhall be preferred: (e) Or unleſsthe one of 

ac Reſeript Ex them is not legally capable of the Legacy: In which Caſe, the 
va. nu. 14, Word [Or] ſhall ſtand, as properly it is, for a Diſ.junctius. 

51. 4. deviſed to V. Fi Son for his life, and after to T. Son 

4 the ſaid I. except the ſaid M. his Son purchaſe other _ 


= 
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of as good value for the faid T. and then the faid . to have the 
Land fo deviſed to ſell at his pleaſure, and - to pay to his Siſters 
1014 annum. . did not purchaſe the Land, and died. T. (0 Co . 
entred, and paid 10 l. per annum to his Siſters: And held, That ratton's Caſe 6. 
by this T. had a Fre ſimple, and it was a good deviſe. (F) Dolly er's Caſe, 
52. If a Legacy be bequeathed to one when be ſhall attain unto Hob. 65. 
the age of 21 years, it is a n 7 and yet a good Le- 
cy. (C) So alſo it is a Contingency it one deviſe, That a minor (8) Co. 3. 19. 
ſhall have ſuch a Term, or Leaſe, after that he come to the age of 
21 years, and appoint that his Executors ſhall take the profis 
thereof in the interim: For in this Caſe, the minor hath no pre- 
ſeat intereſt, bur it reſts in Contingency. () Otherwiſe, in caſe (b) Co. ibid. 
the Term were deviſed to the minor, and the Teſtator appoint, 
that his Executors take the profits thereof until he attain to the 
full age of 21 years; for in this Caſe, the minor hath a preſent: 
intereſt. Likewiſe maneys payable upon Mortgages, are but Poſ- 
ſibilities and Uncertainties, yet are deviſable : And therefore if a. 
Teſtator hath ſuch money to be paid him on a Mortgage, he may 
well deviſe the ſame when it comes: Whence it is, tif 4. 
enfeoff B. on Condition, That if B. do not Pay 100/. to 4. 
ſuch & day, that then 4. may re enter: In this Caſe A. may de- 
viſe this 100 J. if it be paid; and albeit the Deviſe were made a 
before the day for payment be come, yet ſuch Deviſe is good. (i) (i) Perk, Sec. 
Likewiſe if A. does ſel} Land to B. on Condition of re-entry, if $27 Bro. Seat. 
a pays 1004 to B. whocovenants, that he will not take the 1 IG 
profits of the Land till default of payment: And after A. makes picla cafe, 
a Leaſe of the Land for ſeven years to another, and then breaks 1. lac. 
the Covenant: In this Caſe, B. may deviſe this Land. (Z) But that (k) Adjudg. 
which is a meer Poſſibility, and altogether uncertainin all reſpects, Fox'y & Blake: 
is no more deviſable by Will, than it is grantable by Deed. (I) — 2 
One deviſes his Corner bonſe in the Tenure of A. B. and A. C. 5 20. fa. 
and the ſaid Houſe is in the Tenure of A. B. and A. D. and his 
Houſe adjoyning is in the Tenure of A. C. And held a good De- 
viſe, but that the Houſe in. the Tenure of A. C. adjoyning to the 
ſaid Corner houſe did not paſs by it. (1) (1) Cre. 3. 
One deviſed his Lands to three Daughters, and ſaid further 44. 
in theſe words; viz. 1 will chat every of them be others Heir by Mich. 31 Eli. 
equal portions, Whereupon it was doubted, when one of them Fowler Ong. 
died, whether the others. ſhould huld by Survivorſhip, as Joynt- l : Caſe An- 
Tenants, or in this Caſe as Tenants in Common? The whole f. Ca has. 
Court was of opinion for the latter, and not as Joynt-tenants; for 
chat ĩt appear'd, the intention of the Donor was ſuch, in ſaying, 
That each ſhould be others Heir by equal portions 5 which could not 15 
be if there were a Sur vor, for thereby it is not poſſible the 
words of the Will can be of any force. 
Although 
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Trin. 38 Eliz. 
B. R. & Paſch, 


41 Eliz, Ever 
verſ. Hayden. 
Cro. par. 3. 
Pl. 3. Pl. 4. 
Vid. Rep. at 
large in Cro, 
ubi ſupra, 


Trin. 36 Eliz. 
Ewer verſ. 
Hayden Moo. 
Rep. n. 49. 


41) Cro. 1. 
476. Eves 


ver. Haydon. 


(2) Cro. 1. 
436. 658. 


(3) More, Cat 
468. 


Although properly Houſes paſs not by the name of the Lands, 
yet in a Deviſe they ſhall paſs by the name of all the Lang, if 
the Intendment be not otherwiſe by ſome ons of the Deyi- 
ſor; for though in a Writ nothing ſhall be demanded or reco-* 
vered, but according to its proper fignification; yet in Wills Ex- 
preſſions ſhall be taken according to the common Intendment. 

herefore in a Will, by the Deviſe of his Land, all his Houſes 
may paſs, or not, according as it is phraſed by che Deviſor: For 


if a man deviſe all his Land, his Houſes ſhall paſs, but if he 


reſtrain the word [ Land] according to his genuine propriety, as 
arable Land, or doth le it with Meadow and Paſture : In 
ſuch caſe, the Expoſition of the word ſhall be taken according to 
the common Intendment of the Deviſor; or having both Houſes 
and Lands in A. and B. doth ſay, I, bequeath to C. all my Houſes 
and Land; in A. and to D. all my Lands in B. In ſuch Cale, 
and by ſuch Expreſſion the Deviſor ſeems to exclude the Houſes 
in B. out of the Deviſe to D. which expreſly he includes in the 
Deviſe to C. 

Moore ſuccinctly reports the Caſe thus; viz. Debt for Rent, the 
Defendant pleaded nibil debet. Whereupon it was found, That 
FJ. S. being ſeiſed of three Houſes, and other Lands, 8 
and Meadows in Watford in the County of Hertford, as alſo of a 
Houſe and Land in the County of Oxford, deviſed the ſame in this 
manner; viz. I give all my Capital Meſſuagein the County of Oxon, 
and all other my Lands, and Meadows, and Paſture in the Pari 


of Watford. The Deviſee brought Debt againſt the Leſſee for 


years of the Houſes in Watford: And it was adjudged maintaina- 
ble, becauſe the word DL Land] comprehends Houſes,. and the 
Houſes ſhall paſs by the Deviſe. The ſame we have reported b 

Crook in the ſame Caſe, whereby the words, [ All other my Lands, 
Meadows, and Paſtures in D. and C.] a Deviſe may be good to 
paſs the Teſtators Houſes there. (1) And yet A. ſeiſed of Houſes 
and Lands in L. and alſo in V. in another County, deviſes all his 
Meſſuages and Lands in L. and all his Lands, Meadows and Pa- 
ſtures in . It was held, That the Houſes in W. paſſed nat by 
this Deviſe. (2). The reaſon might be, for that in this Caſe the 
Teſtators meaning was, That by the Contradiſtinction here put 


between Meſſuages in Land Lands in W.he intended his Houſes in 


V. not to paſs by the word | Lands.) And yet we find it elſe where 
reported, That A. ſeiſed of three Houſes, and other Lands, Pa- 
tures and Meadows in V. in the County of H. and of Land in 


the County of O. deviſed thus; viz. I give my Capital Wer. 
in the County of O. and all other my s, Meadows and PA- 
That the Houſes 


ſtures, in the FT of W. It was 
by this Deviſe: (3) For the word [ Land] in a Will wi _ 
. veig 


\ 
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veigh a Houſe, if it agree with the intent of the Deviſor. (4) (4) Marg, Caſe 
Yer if one having two Houſes in 4. and B. deviſe thus; viz. My 49% WP ib. 
Houſe in A. NY Orv 2 7 in Bo bey. 
will not pals. ing ſeiſed of a Meſſuage in A. a | 
'hree Houſes and 14> in B. deviſe his Houſe in A and all his Land — " 
in B. By this Deviſe his Houſes in B. do not paſs— Bridg. 16. 


_—_— 


CHAP. XX. 


Caſes in Law touching Legacies of Chattels Per- 
| ſonal. 


I. Hattels Perſonal may be bequeathed to one for life, 

and afterwards to another : In which' Caſe the firſt hath: 
only che uſe or occupation, the other hath only the propriety 
thereof. So that if one Will that 4. B. ſhall enjoy the uſe of his 
Houſhold-ſtuff during his life, and after that it ſhall remain to F. AA. 
This is a good Deviſe thereof to F. M. (a) But if the thing it (a) 37 H:6. 30- 
ſelf be bequeathed to the firſt of them, then it is otherwiſe ; for Lic. Bro. ScQ. 


the gift of a Chattel Perſonal, though bur for one hour, is the 58,3 209. 


git thereof for ever. (b) Provided, the Teſtator make it Abſo- (o) Hin. 9 Car-. 
ute, not Conditional. If one devife, That A. B. ſhall have mY 45 2 
the uſe and occupation of all his Houſhold- ſtuff during his life, 
and after his deceaſe, that it ſhall remain to C. P. This is a good 
Deviſe of the Property of the Houſhold-ſtuff to C. D. For 
though a Deviſe of a Perſonal Chattel to one but for an hour, is a 
Deviſe thereof to him for ever; yet underſtand it only when 
the property it ſelf thereof is deviſed : For of the ſame Nume- 
rical thing, in Charttels Perſonal eſpecially, there may be diſtinct 
Deviſes, when the one refers to the Uſe, the other to the Pro- 
perty thereof. 


iC battels Perſonal do paſs under the Legal Notion of Moves 
| * 2 1 and that of —.— of both 


which the Law makes a Diſtinction into Creatures living, and: 
things inanimate; albeir of the a + Chanels Real, there can 
but very few inſtances be given: was Wardſhip in reſpect 

of the Tenure of Land: As alſo Villenage for years, or that 
right which the Lord had in the Villain only. for a Term; who. + 
reſembled him whom the Civil Law terms A/criptitins Glebe, or 
one in ual Obligation to the Plow on ſome certain. Lands. 
The Real ls inanimate chiefly conſiſt in Houſes, or Lands, 
or the Iflues thereof, as by Leaſe for years, or by extent upon 


Judgments, Statutes or Recognizances; or if. the Teſtator had * 


Term: 


— 
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Term of years in certain Advowſons, Tythes, profits of Fairs, 
Markets, or Court Leets, the Intereſt is a Real Chattel among 
the things inanimate ; Likewiſe a Preſentation to a Church, upon 
the next Avoidance, and before it come to be void, is a Real 
(e) off. Exec. Chattel. (c) But of this, and Chattels Perſonal, with their re- 
Cap. 3. ſpective Individuals, the Reader may have a more exact Deſcripti- 
on, if he hath a retroſpect to Cap. 6. Part. 3. whereunto he is 
referred for clearer ſatisfaction. 5 g 
3. A. B. having two Brothers and one Son, makes his Son his 
Executor, and in his Will ſaich, That he would have his Son let 
the ſaid two Brothers (who are the Sons Uncles) have all the 
Goods he hath in D. and M. or elſewhere ; ſaying withal, That 
all theſe things he doth leave them for this reaſon, Becauſe he 
would not that his Son ſhould have any difference or controverſie 
with them: In this Caſe, and by this Deviſe, A. B. ſeems to leave 
his two Brothers only what was in common between him and 
them, and no more: This Interpretation being grounded on the 
Reaſon annexed at the cloſe of the Teſtators words, where he 
faith, [Becauſe his Son ſhould have no difference or controverſie 
with them: J By which Reaſon he ſeems to have a proſpect of 
differences like to ariſe between him and them, by occaſion of 
ſome Goods in common between them (as is uſual in Caſes of 
ſuch Community:) And thence ſeems by ſuch words added to 
the Bequeſt, to prevent ſuch probable differences, not intending 
to include within that Legacy ſuch Goods as were not like to 
(9) L. eum pa- cauſe any difference between them. (4) | 
ter. . Dulciſſi- 4, The firſt Declaration of the Teſtators mind Derogatory to 
mis & Gloſſ. the ſecond, prevails againſt that ſecond, unleſs thereby the firſt 
* FS ſpecially revoked : And therefore if a Teſtator in the begin- 
ning of his Teſtament, ſaith, That to whom I ſhall bequeath 
twice, I would have it due but once; and then gives a Horſe to 
A. B. After in another par» of his Teſtament gives his Books to 
A. B. And after that towards the end of his Teſtament ſaith, It 
repenteth me that I declareg my felf in that manner inthe fgrmer 
rt of my Teſtament, for [ incline that A. B. ſhould have my 
Jaid Books and the Horſe : In this Caſe, the Legatary ſhall have 
* them byh, notwichſtanding what the Teſtator ſaid in the former 
part of his Teſtament ; for a Teſtator cannot in his Will impoſe 
ge) t. S quis in 1uch A Law on himſelf, as from which by his Will he cannot 
principio recede; becauſe only that which is indeed his Will, is his Law, 
Gloſl, ibid He and a Law unto it ſelf, and that alone ſhall ſtand. (e) 
Legat. 3- 5. Ua man doth deviſe to A. B. all that he doth poſſeſs in Len- 
dor, by ſuch general words ſhall paſs all that he hath in the Suburbs, 
AL ororem i; well as in the City: But his Books of Accompr, or Caſh in 
8 1 his Cheſts, which he hath either in the City . 


Legat ;. by loch general words in a Will. (f) 


[RY * a» WW 
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6. If I bequeath 100 Books, the Legatary ſhall have 10 Vo- 
lumes of Books, not computing the ſeveral Books that may be 
in one Volume, as ſo many ap. 5 100. Aud if I bequeath him 
my Study or Library, he (hall have only the Boks, not the place (g) L. 1; rorum 
where they are, nor other things that may be there, (g) e gloſ. ibid. 
7. If a min deviſe his Houſe to A. B. with all the things therein de Legat. 3. 
when he ſhall die 3 ſuch things as are there only by chance, and 
- did not uſe, or were wont to be there, do not paſs by that De- 
" viſe ; yet ſuch things ſhall paſs as only by ſome accident were 
not found there, but uſed to be there: But money. found there, (h) L. fi ita Le- 
which not lung before was received from Debtors, and intended 22 Gloff. 
to be again lent out, doth not paſs by ſuch Deviſe. (5) Tu if s 22 
8. If I bequeath Materials fit to make a Ship, and after do guea:hed 6b 
build a Ship therewith ; the Ship doth not paſs by that Deng. bee often 
Or if I bequeath a Ship, and do rip abroad that Ship, the Tv, chat 
Legatary ſhall not have the Materials thereof ; yea, though an- met na re 
other Ship be afterwards built of the ſame Materials, he ſhall not fin 22 
have it. Yet if I bequeath a Wedge of Silver, where with any the Keel, the 
Veſſel is after made, the Legatary ſhall have it, fo as the form or Legacy is gd. 
faſhioning thereof be not p. ak value, or colt more than the | quod in rer. 
Silver it wy 2 Q —— & 
. ATeſtator had fix Marble Statutes, anda.great quantity of j) L. ln. 
4 Marble: He deviſeth two of his Marble 20G — all his 2 wy — 
other Marble to A. B. Whether by this Deviſe may the Legat ary Legat. 4. 
claim the Six Marble Statues ? It is anſwered Negatively, he 
can have but two Marble Statues? becauſe when the Teſtator 
gave him the Statues ſo ſpecially and numerically both, he ſeemed 
not to intend N ſhould have the other four by that De- (k) L. 1. de 
viſe : If ſo, he would not have ſpecified in two, had he intended aur. & argent. 
fix ; (&) but rather, in all probability would have mention'd ae 06 2 "4 
inſtead of two; but if the number, or the names of the Statues bo- jc, & l. haves 
queathed, be not ſpecified in the Legacy, they will all ſcem to meu $- dus de 
paſs under the Genus of Marble ex pro pl 10 | Gloſ. ib. de Le- 
10. A man having two Horſes, doth in his Will ſay, I give 8** 3: 
to A. B. the two Horſes which 1 ſhall have when I die: Aſter the 2 
Teſtator ſells his two Horſes, and at his death is found to have 918 1. in tow. 
only rwo Mares: In this Caſe, the Legatary ſhall have the two (w) L. qui 
Mares ;_ becauſe in conſtruction of — Buniajcs in ſuch Ca- duce &.Gloſl. 
ſes is compriz'd in the Maſculine. () ibid. de Legat. 3. 
11. If a man indebted 20 J. hath Goads worth 100 l. and 
to his Wife the one half of all his Goods to be equally divi- 
— erer In this Caſe, the Wi — 
ve the one ate ith a) Galdib. 
1 6 n. and that without any = I 


Gee 12. Under 


— 
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12. — the _ of Dn, . not L. be underſtood 
in an or Bequeſt, any Apparel, Boo capons, Tools 
for Artificers 5 Gol, Victuals, Corn in the Barn or Gr G 
40) Via. Swinb, Wains, Carts, Plow-gear, or Veſſels fixed to the Freehold. (o) 
par. 7. F. 10. As for Plate, it is the common and faireſt Expoſition to under- 
ver. fin. S. ſtand only ſo much thereof within the notion of Houſhold-ſtuff, as 
| the Teſtator himſelf in his life-time did ſo underſtand, and as much 
thereof as bimſelf did efteem rather as Utenſils than Ornaments, 
and accordingly made uſe thereof rather for the daily and ordi- 
nary ſervice of his Houſe, than for Ornament, Pomp, or Delicacy. 
And as touching Coaches, whether they are within the Notion 
of Houfſhold-ſtuff or not, I ſuppoſe the Reader will not eaſily be 
perſuaded to join with thoſe in their Ts who hold it in the 
(% Seiub. ubi Affirmative ; (y) unlefs he will alſo allow the Plow and the Cart 
foprs (hich are of more Domeſtick uſe and ſervice than 
| have the ſame privilege with the other. 

13. A Teftator may bequeath the Corn growing on his ground 

at the time of his death ; yet if he be a Le 


ee for years, and ſow 
the Land fo ſhort a time before the Expiration of his Leaſe, that 


the Corn cannot poſſibly be ripe when the Term expires, and he 
die before ſuch Expiration of his Term: In this Caſe his Bequeſt 
(1) Perk, bed of ſuch Corn is void, becauſe himſelf, if he had lived, could not 
$20 have reaped it after his Term expires, (1) Otherwiſe where the 
. Corn is ſown and growing upon a man's Ground at the time of 
his death, is ſuch as himſelf might have reaped, if he had li- 
ved to the Harveſt 3 for ſuch Corn is deviſable by the Teſtator, 
therefore if a man having Land in Fee. ſimple, ee · tail, ar for 
life or years (qualified as aforeſaid ) ſow it with Corn, he cha 
deviſe it at his pleaſure: As, if the Husband ſow theLand which 
he holds by any of the faid Tenures in right of his Wife, and die 


' ere the Corn be ripe: In this Caſe, the Husband's Executor or 


Adminiſtrator, and not the Wife, ſhall have it. The Caſe is the 
ſame for a Tenantꝰs Executor or Adminiſtrator, in caſe he for 


whoſe life the Tenant that had ſowed the Lands hold, dies before 
the Corn be ripe. 


14 If a man bequeath all his Sheep, neither the Rams nor 
e = 2 3 z ark 0 moſs — 
vis leg. Of Sheep, they are both therein comprized (7) Or it he bequeat 

A Arn 23 —— which he hath in his Flock, and which dre 
is all his Flock, the Legatary ſhall have them all, becauſe by this 

he bequeathed his Flock of Sheep, (r) Likewiſe if one bequeath 

er) L. grege. his Flock or his Herd to me, and living the Teſtator, ſome of. the 
de Legar, 1. K F lock or Herd dic, and others put into their ſtead: In this Caſe 
cla. bid. the Leguery ſhall have them, becauſe it is the ſame Flock or 
Herd as lorinerly. But what if one of them die, in that Caſe, and 


w_ 


Coaches) to 
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notwithſtanding ſuch Diminution; the rary ſhall have the 
ninereen, thoöghb it be the Flock which the Teſtator bequeathed, 
Likewiſe if nineteon'dic, fo that but one only remains, the Le- 
gatury {hall have but one. Alſo if 'a Houſe be deviſed , which (h L. f grege. 
after burnt, the Legatary ſhall have the Grbund whereon illie de Legat 1. & 
Houſe ſtood. (77 Feen OE} 30 12108 207 IG 
15. A. B. deviſeth bis Horſe to me and thee, willing that each 
of us ſhould have the Horſe entirely: In this Cafe one of us ſhall 
have the Horſe, the other of us the value or price of that Horſe. (1) (t) L. & miki. 
And in caſe (the Teſtator being dead) chou after make me thy de Legat. 1. 
Executor, who was before thy Collegatary, 1 ſhall have the 
Whole Legacy, that is, mine if 1 will, or thine if 1 will, and if h) Otodt i. 
I take by the one, I cannot claim the other alſo. (a) dit. l. 
16. A Teſtator ſick in Lowdon, there makes his Will, where- 
in he appoints bis Executor to deliver the Horſes he had at Edin- 
lurgb in Scotland to A. B. (then alſo at London with the Teſta- 
tor) the third day next after his deceaſe, and dies, The Queſti- 
on is, Whether this Legacy be good or not? It ſeems not, becauſe 
of the diſtance of place rendring the performance of the Legacy 
ar the — by the * ms Ka 
is, the Legacy is good ani » nor t thee diſtance of 
to prejudice the ſame, in regard the Teſtator might aſter 
the making of the Teſtament poſſibly live long enough to have 
the 'Horſes brought from ro eb win me bor 1 bo 
have the Legacy performed by the time limited by the Teſta- 
tor, () i there were nothing elſe to be ſaid in the r : 
indeed there is. | wo r 
17. H the Teſtator faith, I give A. B. my Diamond Ring 
which l believe is in my Cabinet, but in truth is 'ar that time in 
the bottom of the Sea, his Executor is nor obliged to pay the 
value thereof to the „nor to dehver it 10 it can be got 
—_— 1 — be no leſt legally than age 
biiged. (%) Or if a Teſtator bequeath twenty Gallons 3 
— bur of 8 Hogſhead, and — be found but ten Gal. —— 
lons in it, the Legicy is not invalid; tor che Legatary ſhall have Lege J.. 
the ten Gallons, but no more. ()) 2 
18. A Teſtator gives and bequeaths an Ox to one, the Ox ſervum. 5. 2. 
dies before the day comes for the delivery f him to the 14 de Legat. 2. 
had 


hw 


he thall have neither his Fleſh nor his Hide; other wiſe if 

died after the day for the delivery thereof was come. (2) 22 
9. A Teſtator in his Laſt. Wal and Teſtament faith, I Will, m as == 

That' after my dlonaſo my Executor hereafter named (ball pay 5 ol. 

8 to ny Wife, whilft ſhe ſball be with my Son in FS 

he: Son went from his Mother, yet ſtaid in London, but not with 

his Mother. The Queſtion 8 Whether the 50 J. per ä 
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| due to the Mother? It is reſolved affirmatively : But if the Son 

had gone out of London, and the Mother might have followed 

him, but did not, but continued ſtill in London, the Legacy would 

not be due to her, ſave only for that year wherein the Teſta- 

tor died; which ſhall be due, albeit in that year ſhe continued 

not with the Son-above one day: But if the Mother could not 

follow the Son when he went out of London, nor can otherwiſe 

be duly charged with any neglect, whereof ſhe continued not 

with her Son, the Legacy of 50 l. per annum ſhall be due to her. 

The reaſon of the premiſſes is, becauſe the ſaid words, [ bilf 

ſhe ſhall be with my Son in London, ] hath the force of a Conditi- 

(a) L. qui qua- on. (a) In like manner, if a T dequeath any thing to A. B. 
tuor H. uxori.& f/ be ſhall dwell in the City with bis Son, it is not required, that 
gloſl. ibid. de the Legatary ſhall dwell in the ſame Houſe with b Ben but if 


Legut-3- there be no mention made of any place, as if the Teſtator ſhould 
 fay, [H be dwell with my Son ] the Condition is not fulfilled 
| Gy Gol wn. þy the \ unleſs he dwell in the fame Houſe with the 


Teſtator. (6) + 


20. If a Teſtator enjoyn his Executors to pay unto A. B. the 
ſum of Ten pounds per annum, and he live ſix years and four 
months, the N of A. B. ſhall receive Ten pounds for the 
whole ſeventh year; becauſe an Annuity is due in the very be- 
ginning of every year, where no certain time of payment is ſet by 
the Teſtator. Alſo if a man be poſſeſſed of two Houſes for years, 
and deviſe them to his Wife for her Life, if ſhe live ſole, the Re- 

. - mainder to A. B. And if ſhe marry, That then ſhe ſhall have but 
one of them during the reſt of the Term, [ and then addeth theſe 
words,] And alſo I will that ſhe ſhall have 20 1. 4 year out of my 

_ other Lands: In this Caſe, and by this Deviſe, it ſeems the An- 
nuity ſhall continue during the Term. Sed Q. for the Judges were 

FO divided in the point. (1) And if one deviſe an Annuity to- his 


Jac BR.Gough Younger Son outof his Land, and Wills, That his Heir —— 


| By this Deviſe the Heir of the Heir ſhall be bound to pay it 2) 
— if a Biſhop grant an Annuity out of his Land tes for hs 
$2, 33. and die, his Executor or Adminiſtrator ſhall ſtand dharg d with 
(2) Bullt.1.219: the arrearages thereof due in the Biſhops time. (3) | 
| 21. Although a man cannot deviſe the Lands which he hath 


(3) Dyer 370, not any intereſt in, nor any right or title unto, nor can deviſe 


another man's Land; yet he may bequeath the Goods and Chat- 
tels which himſelf hath not, and the Bequeſt ſhall be good : And 
therefore if a Teſtator th to A. B. 100 Quarters of Corn, 
or as many Lambs, and Willeth, That the Corn ſhall be paid or 
delivered out of the Corn that ſhall on, or out of his 


the next year, and the Lambs out of his Flock the next year: And 
there happen to be no ſuch Corn, or not ſo many Lambs, or not 


any, 
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"any ariling or growing as aforeſaid, yet this is a good 
— to be performed by 


his Executor, if there be Aſſets. * 


like manner, if a Teſtator bequeath unto 4. B. a Horſe or a yoke 
of Oxen, and the Teſtator hath neither Horſe nor Ox; pet the 
Bequeſt is and by his Executor to be performed in Caſe () pk. Sed 


of Aſſets. (e) 


If one Deviſcs a third part of all his Goods and Chatte: By 


SIL. 525. 


this Deviſe (according to the opinion of ſome) there paſſes but 
a clear third part after Debts and cies paid, But it ſeems a 
third part of all is deviſed, out of which the Debts muſt be firſt 


paid. (4) 


(d) Dyer 598. 


A Deviſe was made of Goods by a Father to his Son, when he 164. 
ſhould come of age; and if he died within age, that his Daugh- 


-ter ſhould have them : He died omen and it was held, I 
the Daughter ſhould have the Goods after 
and not tarry till he had been of age, (e) 


the death of the Son, 


(e) Anderſ. 


Not whether Jewels be Chattels, but what ſhall paſs under - 31. 
the Notion of Jewels is the Queſtion : For the Caſe was : The 
Earl of Northumberland deviſed by. his Will his Jewels to- his 
Wife, and died poſſeſſed of a Collar of S's, and of a Garter of 


Gold, and of a Button annexed to his Bonnet, and alſo of many 


26 Eliz. E. of 


other Buttons of Gold and precious Stones annexed to his Robes, Nortbumber- 


land”; 


and of many other Chains, Bracelets, and Rings of Gold and , Cas 


precious Stones. The Queſtion was, whether all theſe would 
paſs by the Deviſe under the name of Jewels, lt was reſolved by 
the Juſtices, that the Garter and Collar of S's did not paſs, be- 


1 


caule they were not properly —_ „but Enfigns of Ho- 


Wray and An- 
derſon, vid. 
Hugh. Abr. 


of — 


nour and State; and that the Buc le of his Bonnet and the Button Teſtameats 
did not paſs, becauſe they are annexed to his Robes, and were no 
Jewels. But for the other Chains, Bracelets and Jewels, they 


paſſed by virtue of the ſaid Will. 


- 


A 
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Of 9 45 touching "Goods in general, and what is 
to be underſtood under that notion of Goods, and 


what hy Moveables and Immoveables. 
| 1: FYHat Moveables fall under the general notion of Goods, is 
22 out of queſt ion; but, Whether Actions, and Rights of 


Ggn-f& Graff. Action, and Suits of Law depending fall under that notion ? is a 
Fu —.— _ — — is os only 82 received, but (as 
. Saf odok )t approved Opinion; (a) though much oppoſed 
duns by ſome of the Learned, who will not admit ſuch Actions 75 
aliis. (b) Ma- by way of Legacy under the notion of Goods, ſave when the 
theac. l. 47, bequeathing words are uniyerfal ; as, when the Teſtator faith, 
cap. 17. nu. Fbequeath all my Goods; or, I bequeath a fourth part of all my Goods: 
18. de Legat. (5 Alledging, That if the words be only general words; as, when 
the Teſtator faith, ¶ I begqutath my Goods: In ſuch Caſe, Acti- 
ons, and Titles to Actions are not comprehended therein, becauſe 
of the Pronoun [ My: ] And . the general word [| Goods] 
z comprized no more than the Teſtator hath in his actual Pro- 
more priety jure Dominis. It is certain, That if the Legacy of Goods 
44d. J. 19.0.3, in general be limited to any certain place; as, when the Teſtator 
| faith, { I bequeath the Goods which I bade in y Houſe: ] In ſuch 

(d) Pinel. ad Caſe Actions, becauſe they are not citcumſcriptible properly b 
Ryd. C. gde bon. this or that place, do not fall under that general notion of Goods: (c) 
mae". Parte Or if 2 man bequeath his Dutch Goods, the Bonds or Debts 
(e) Pinell. ib. owing to the Teſtator in Holland, paſs not by a Legacy under 
uu. 12. that notion; albeit the univerſal word 1 added to it, (4) 
unleſs it were a Legacy given by a Merchant, who may rati- 
ay be preſumed to have in Holland Debts only owing to 

him. (e) ; 

2. Such as aſſert Actions and Rights of Action to fall under 
the general notion of Goods, do yet deny them to fall under the 
notion of Moveablesor Immoveables ; for with much confidence it 
is affirmed, That by the jus Commune Action, and Right of 
Actions are not comprized in a of Moveables or [m- 
moveables; no, though the univerſal word |, All] be added 
thereto ; no, though the note of Univerſality ſhould be gemi- 
nated in the words of the Legacy, as when the Teſtator faith, 
{ Lgqueath to A. B. all my Goods Moveable and Immoveable where- 
On, S. eee And this is held even by thoſe who 
— Pinel yet allow them to fall under the general notion of Goods. (F) But 
us part, Las this is contradicted by other of the Learned, who hold, That 


| 34». where 
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where the words of the Legacy are univerſal, in that Caſe, Actions 0 
and rights of Action are comprized within a of Movea- | 
bles and Immoveables. (g) Now then, to reconcile the difference re 2d 
between the diſſenting B. D. in this point, the faireſt opinion jj 5; K Be 
is, that they are comprized therein when the Teſtator geminates Conf. 21 7. K 
rhe words of Univerſality, and abounds or ſuper · abounds in his 639. & Jo. Phi. 
ſenſe fan wa 3 as when. he fays (I give to A. B. all my Goods, Vppi Reſp. 64. 
meveable and immoveable, and of what kind ſoever, or whereſower 
they ſball be found; or other words to ſuch moſt univerſal 
import. (b) 2 (b) Ang, M- 

3. All Corporal Moveables inanimate, which are only paſſive *bexc. J. 17. c. 
in their motion; as Books, Armour, Plate, Houſhold-ſtuif, and 1: on 16. de 
the like; and all Animals moving or active in their motion, as ; 
Horſes, Sherp, &c. fall under this general notion of Goods. (i) (i) Peregr. art. 
But what if the Teſtator in his Will faith, ( I give unto my Wife all 5. nu. 43. de 
my moveable Goods and Houſhold-ftuff of my Honſe;) Whether ſhall fel commiſ, 
the Wiſe have any of the Moyeables other than ſuch are of or be. & 0% Tour 
longing to his Houſe ? Some are of opinion, That theſe words ,etion de 
( Of his Houſe, ) keep this general Legacy under a Reſtraint, and verb-fig. & Ali, 
confine it to the-moveable Goods only which are in , or of his As 
Houſe: Others (and they the moſt approved) hold the quite cons 
trary, and ſay, That theſe words. are fer to enlarge the Legacy, 


and giye the Legatary the greater latitude of right even to other 


of his Goods which are not in his Houſe. (&) And whereas ſome (%) Mane. 9. Ur. 
xaiſe a double Objection againſt it: 1. That where the Genus (as 3. au 17. * 
in this Cale ) doth precede), and the Species follow (the moveable Mathaus de 
Goods being the Genus, the Houſhold/ſtuff the Species) there and 2 Decil. 
in ſuch Caſe , the former is limited and reſtrained by the latter. 
2. That the Copulative ( And ) is here to be underſtood for 
(That is:) Both which Objections are fairly anſwered thus; wiz. 


The firſt Objection holds only where the Genus and Species are 


not diverſified in quality, but quite otherwiſe where they are or 
. (as in this Cale.) of a diſtinct nature and quality, for in 
ſuc 


Caſe both ſhall paſs by the Deviſe; as when a man bequeaths 
nouriſhment and Phyſick to his Son. And the other Obſection 


is as weak ag the former, becauſe the Copulative (And, ) when 
it comes between two ſuch things, as whereof the one may be in- 
cluded in the other (as it may in this Caſe) is not to be under- 


ſtood for ( That ,) as in the Objection. (i) Indeed, where a (h Mache bid 
'Teftator doth add to a Deviſe of — 2 i 8 
ſomething in but limited to ſome certain place, in ſuch 
Caſe that local Limitation will work a Reſtriction upon all, though 
otherwile never ſo 2 univerſally bequeathed; as when 
* | give unto my Wife all the Houſhold · Furniture both 


len and Linnen, and other Utenſils of my Houſe : In this 
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dunn un Gale he ſhall be preſumed to intend ber nothing of all this our of, 


—_— 


pra. or not belonging to the Houſe. () 


4: Whereas it is much controverted among the DD. (as 
pears by what was formerly ſaid) whether Actions and right 
of Actions, may be comprized within the Notion of Moveables 
and Immoveables , albeit the note of Univerſality be added to the 
Legacy, yetit is here to be obſerved, that it is agreed on all hands, 
that in caſes of neceſſity they are comprizable within a Legacy of 
Moveables and Immoveables ; as when the Teſtator makes A, B. 
the. univerſal Legatary of all his Moveables, and C. D. the like of 
all his Immoveables , and theſe two —— and to the effects 
aforeſaid, his Executors, and dies: In ſuch Caſe , for the pre- 
vention of the Teſtators otherwiſe dying , partly Teſtate, and 
E - ng they are admitred to be comprized as afore- 

. laid. 1 . L 8 
en) Rebuff. ad 5. By what was formerly ſaid it is m_ That when a 
I. moventium. Teſtator doth bequeath his Moveables indefinitely, all his Move- 
2 22 ables are therein comprehended, albeit at the end of the Bequeſt, 
. Concl. he ſhould thereunto add ſome particular thing ſpecifically ; as, 
21. K 2 4. Graſſ. when the Teſtator ſaith, I bequeath all my moveable Goods aubat- 


§. legatum ever, and Houſbold-(uff of my Houſe to A. B. (e) 


queſt. 19.9.5. 6. Among the Moveables are computed all fuch things as-may 
. ** eaſily, and without prejudice be removed from place to place; (y) 


genere. cap. 4. other wiſe they fall under the notion of Immoveables, (q) as all 
(p) L. Citius. other things affixed to the Houſe, or (as we ſay ) fix d to the 
de Atq, rer. Free- hold, or cannot well be removed without being damnifi- 
dow. (4) E. ed. (7) If one deviſe to A. B. all his Moveables: By this do 
$. ebend. paks all bis perſonal Goods, both quick and dead, which are either 
poſſe, active in their motion, as Horſes, Sheep, and the like; or which 
(r) Rebuff. ad are meerly paſſive in their motion, which cannot move, but may 
did. I. moren - be moved, as Plate, Houſhold · ſtuff, Corn in the Garners and 


nr * Barns, or in che Sheaf, and the like: Alſo all Bonds and Spe- 
3 ev. cialiies. And by a Deviſe of Iimmoveables do paſs Leaſes, Rents, 
. Gras, and the like; but not any of thoſe things that do paſs by 
a Devife of Moveables, Vet Debts will not paſs'by either of 
theſe Deviſes. (1) And if one bequeath all his Houſhold-ſtuff, 
2 bereby will paſs his Plate, Coaches, Tables, Veſſels of Wood, 
U. C. B. Brass, Pewter, Earth, and the like; hut not his A |, Books, 
Weapons, Artificers — Viekals Corn, — and 
che like. (2) S. Whether under that notion of Houſhold-ſtuff, 
will. paſs more Plate than was commonly in uſe about his Houſe ; 
or. Co in caſe the, Teſtator were by Profeflion a Coach- 
maker, or one that for. his livelihood kept Stage or Hackney 
1 a Deviſe of all it 15 agreed, That 
© not, 
bes Plate and Jewel pals. (3) 


(2) Dyer 39. 


* —_ 
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C ©) Thel. ibid. mon uſage of Speech Houſhold- goods are mainly and frequently 
hy Manr, lid, 9. meant or intended by the word Moveables, or if it be ſuch Mo- 
tit. 3. & Wy ney as was only deſigned by way of Trade for Merchandize, the 
Wa * Teſtator being alſo a Merchant, and the guns be great; or ii 
(f) Menoc. 6it, the Teſtator bequeath all his Moveables in ſuch a Houſe, excepting £ 
Pra ſ. 138. & none at all: In all ſuch Caſes, Money, how acceptable ſotver it 


Mant. I. 9. au. otherwiſe be, yet is not admiſſable to any comprehenſion within 
3. & Rench, 


7-5 wa , a Legacy of Moveables ; (e) Nor when any certain place is added 
N to the Legacy, as if the Teſtator ſhould ſay, I give my Houſe | 
(g iid. to A. B. with all the things therein, none excepted. (f O08 Mo- 
(h) Pereg . art. ney found hid in the Wall of a Houſe, albeit the Teſtator ſnould 
5-nu. 43. & ſay, ( Be the Moveables of what kind or condition ſoe ver.) (g) 
GIS „ 10. And as for Debts, Bonds, and Obligations for Money 
Mantic. um Owing, they are not within a Legacy of Moveables, be the 
Supra. cum Where they are added or not added to the Legacy , but 5 | 
mult. alis. themſelves , a third kind of Goods diſtin from the former; (b 
(i) Jo. + 10-078 unleſs in ſuch places where Cuſtom prevails, that Obligations 
| r touching things moveable ſhall be computed . t ove· 
numb. 3. ables, and touching things Immoveable bequeathed among the 
(x) Cloſſ. in l ſi Immoveables. (i) 


Tujus de k- 11. If the Teſtator faith, I give part of my God to A. B. he 
8 1 1 ſhall have the moiety thereof; for by ſaying a part, and not 
e iv, What part, the one half is regularly to be — (&) yea, 
Pars pro Me- n Teſtator himſelf bad but the one half of the thing 
dictare by Laſt bequeathed, yet the Legatary ſhall have a moiety of that hal 
i deed, and albcir the Teſtator ſhould ſay « certain part. (I) But if he 
Cl NN ſaith, (any part, or what part ſoever,) then be it never ſo lietle, 
e J muſt therewith be content, and the Executor is 
fl. 32. diſch rg d. 

(n) SG. & 11. Laſtly, whatever was formerly ſaid touching that litigi- 
Guia parum ous ſubject of Money, though by ſome formerly held as none of 
om the Te ſtators Goods and Chattels, (m) either moveable or immove- 
wi ſupra, in L. able, yet now the Law underſtands Money better, than to exclude it 
Movcntium- de out of that notion, and the opinion is now as current as Money 
verb. Sign. Sc. it ſelf, That it is part of the Moveable Goods of the deceaſed; (a) 
_ - ae unleſs it be Money ariſing of the Sale of Lands, Tenements or 
vol. Ib 9. tie. Herediraments appointed by ite Teſtator in his Laſt- Will and 
3. nv, 2. Decii Teſtament to be ſold, or Money coming of the profits of the 
Conſ. 331. & ſaid Land for any time to be taken: T his Money is indeed by the 
472+ (c Sta. Statutes of this Realm excluded from being reputed as any of the 
Cy "De? Goods or Chattels of the perſon fo deceaſed. (o) | 
uu 16. bu. 13+ Alſo by a Bequeſt'of Moveables will paſs the Induſtrial 
4. po't. Paul, Fruits of the grounh or ſuch as are there ſown by the Induſtry of 
Caltr, Conſ man in expectation of a ſpeedy removal thence with increaſe : ( 
Ae Ot not the. natural Fruits, or ſuch as grgw of their on ac- 
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cord without any great labour or coſt; for theſe are not reputed d Decii Coal. 
Moveables, unleſs they were ſeparated at the time of the Teſta- I pak .. 
tor's death. (3) Thus Trees and Graſs, together wich the Land 9999 & Ful - 
whereon they grow, deſcend to the Heir as parcel of the Freehold : beck. cod. tt. 
But the Corn growing thereon, belongs to the Executor as part of to. 37, 38. 
the Teftator's Goods and Chattels. (7) | : 
14. Where one bequeaths all his Goods and Chattels, or all his 
Corn, or all of another thing: By ſuch bequeſt doth pals not 
only all the Teſtatur hath of that thing at the time of making his 
Teſtament, but alſo all he hath thereof at the time of his death; 
and not only the all thereof which he hath in poſſeſſion, bur alſo EE 
what thereof he hath not in poſſeſſion, but expeQation. But if +» 
he limit this all to a certain plice, or as to or in the occupation 
of ſome certain perſon, then no more will paſs by ſuch Bequeſt, 
than what he hath in ſuch Place, or in the ion of ſuch x 
perſon at the time of making the Teſtament. () 
15. And therefore a man may bequeath by Will, not only thoſe 
things which he hath at the time of making thereof, but alſo ſuch 
things as he is to have, or may have afterwards : Thence he may 
bequeath the Corn that ſhall grow in ſuch Ground the next year 
after his death, or the Wool or Lambs his Flock of Sheep ſhall 
yield the next year after his death : But in caſe there ſhall be 
no ſuch Corn, Wool or Lambs the next year, then the Legacy 
proves fruitleſs. Yer if the Teſtator bequeaths twenty Quarters of 
Corn, or twenty Lambs, and doth Will that the ſame ſhall be paid 
out of the Corn that ſhall grow, or out of his Flock the next 
year, and there be no ſuch Corn, or not ſo many Lambsthe nexc 
year, yet the Deviſe is good, and muſt be paid. The reaſon of 
the difference is, becauſe in the former Caſe there is ſuch a Reſtri- 
ction and Limitation ſer to the Legacy as renders it queſtionable, 
© whetherit might ever become due or payable : In the latter there 
is only Demonſtration how it ſhall be paid , and nothing of any 
ſuch Reſtriction as calls the Legacy it ſelf into Queſtion : In the 
former there is a tacite Condition, in the latter the Legacy is ab- 
ſolute; in the former there is but a meer poſſibility, in the latter 
there is a certainty : And though things only in Contingency, or 
in a Poſſibility, are deviſable by Will, yet they are not grantable 
by any —_— in caſe of a Poſſibility of Remainder : For a 
man poſſeſſed of a term of years, deviſed the profits thereof to 
one for Term of his Life , and after his deccaſe to another for 
the reſidue of the years, and died: The firſt Deviſce entred with 
aſſent of the Executors, and after he in Remainder, during the 
life of the firſt Deviſee, aſſigned it to another, aſter the firſt De- 
vilee died: And this Aſſignment was held void, for he had but a 
Poflibility, which was A” 2 (1) (1) Co, 4. 66. 
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CAP. XXII. 
 Law-Caſes touching Money beqneathedby tht Teſtator. 


ny the laſt-precedent Chapter , it hath been examined how 
1 far Money may be comprized under the notion of Goods 
moveable or immoveable bequeathed : It follows now, that for 
the clearer Illuſtration of this deſirable ſubject, we inſert certain 


Caſes in the Law touching the fame : And b when Money is 
bequeathed, it often happens that a more than ordinary power is 


given to, or latitude left in the Executor by the Feſtator: It is. 


. requiſite in the firſt place to ſee how far a Legacy of money left 
to the will of an Executor, is good or not; which cannot well 
be refolved without conſidering the ſeveral ways of diſpoſal there- 


of; as thus, vis. 


"of Legacies and Beviſes. Parr III 


2. The Teſtator faith, (I would baus 10 l. given to AB. if 


wy Executors mind were not 2 it:) In this Caſe, A. B. cannot 


have the 10 l. unleſs he can firſt obtain the Executors conſent for 
it ; becauſe a Legacy in that manner givenis tacitely conditional, 
and firſt requires the Executors Appobation even- by. the Teſta- 
tors mind and intention for. the performance thereof: But if once 


(a) Glof. in the Executor gives his conſent, he muſt then pay the 10. and 


feafidei com · Cannot after recede from. it to.the prejudice of the Legatary. (a) 
miſſum. J. Fidei Likewiſe, if the Teſtator ſaith, (I give-10 l. 4 A. B. when my 
commiſſa. de Executor will, or when my Executor pleaſes:) In this Caſe, as in the 
Logs 3. former, the Legacy is not due till the Executors think fit , but 
muſt wait his pleaſure, and be in a dilatory expectancy as long as 
he lives, or ſo long as he doth not ſay he will pay it: But if once 


he declate that he will pay it, and aſter dies before he doth pay JS, 
if the 


his Executor is obliged to make it good : Contrariwile, 

» Legatary die before the Teſtators Executor declares his conſent to 
the payment thereof, for then it doth not accrew-:to the Lega · 
taries Executor, becauſe it is conditional till the Executor de- 
clares his confent to pay it, and. ſuch a Condition to be per- 
formed at the pleaſure of another, 4 = Legacy cannot 

come to the taries Executor, before the Accompliſhment 

0 Glad. vid. thereof. (5) * ; p 
3. If the Teſtator faith, (I give A. B. 10 l. F my Executor will : ) 
In that Caſe the Legacy is void, becauſe there the Teſtator ſub- 
 ordinates his Will to the Executors ; makes his Executors Will 
abſolute, and his own inſignificant. But in caſe he faith after 
this manner; _viz.. ( If my Executor think fit, I give A. R 101: 


o 


or, If my, Executor concei ue it expedient,..let AB. bave 10 2 
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theſe Caſes the Legacy is good, becauſe here the Teſtator ſeems not 


to leave it wholly to the meer will and pleaſure of his Executor, 
but asit were to the judgment of any honeſt or indifferent perſon, 
or (as the Law phraſes ir) etbitrio boni viri. The Law is the 
ſame, in caſe the Teſtator laith, LF my Executor ſee cauſe for it, 
or it ſeem reaſonable to bim, Let A. B. have 101. or, I would bave 
A. B. 6 be 10 l. the better for me.] For although a Legacy cannot 
be leſt to che meer will and pleaſure of the Executor, yet to 
his juſt and reafonable will it may; for fo it is left more to 
Reaſon than to his Will. | 
4. But what if the Teſtator faith, L 10 l. to A. B. if be 
foall deſerve it of my Executor :] In that Caſe the Legacy is due, in 
caſe the Legatar y ſhall carry it no otherwiſe towards the Executor 
than as any honeſt man would or might do in the like caſe; or no 
otherwiſe than as any honeſt or indifferent perſon might or 
would be well fatished therewith. Likewiſe if the Feſtator 
— faith, I give A. B. 10 l. if be bath vat offended my Executor: ] The 
Legacy is due, if it appears that A. B. hath behaved himlelf to- 
wards the Executor no otherwiſe than what would ſatisfy any 
reaſonable and impartial man. In'aword, when it is left wholly 
to the meer free and arbitrary will and pleaſure of the Execu- 
tor, the Legacy is void; but when it is left to his Will, only 
as it ſhall ſeem meet, juſt, ' and equal to him, it is good; for if 
in it ſelf it be juſt and equal, the Executor may not interpret ic 


— —_ — 


5. If a. man deviſe all his Lands to A. B. and his Heirs, ex- . . verb. ar- 


eepting Twenty Irre for ten years, which he willeth ſhall 
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bitrium. 


be employ'd for his Children: This is a Deviſe of the ſum (4) TH. h. 
of Twenty ds a year f years. (d] Or if one having Leaſes is B. &. 


for years, deviſe them to his Son, whom he makes his Executor, 
except the ſum of Five hundred” pounds to be paid out of the 
Leaſes to his Daughters for Portions: This ſhall be a good Legacy 


IIS ——— — 


to the Daughters where with the Leaſes are chargeable. (1) Or ei) Bald. 7. 


iß one bequeath 20 J. to the Children of A. B. who then hath !; 
three Children more or leſs at the time of making ſuch Bequeſt ; 
and aſter, but before the Teſtators death, he happen to have other 
Children : In this Caſe, thoſe other Children he hath afterwards 
fall have no part of the ſaid Legacy, but the Children born at 
the time of making the Teftament ſhall: have it all. The reaſon- 
is,” becauſe in this Caſe it is preſumed the Teſtators intention did 
not extend to any not in rerum Natura, when there were Chil» 
dren indeed, and at the ſame time in being. 

6. The Teſtatos ſaith, [I give 100 l. to my four Neighbours 
A. B. C. and D. provided they beſtow 10 /. in a Tomb · ſtone, to be 
ſt ona Grave: ] Altho g. ſhould: refuſe” to joyn with the reſt 

i | ck 
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(Ban. u L ũ th rein, yet AC. and D. ſnall have not only their eſpedtive pro- 
tit ate — * the 100 J. but alſe that part that ſhould have 2 
gar. 3. & 20, bo B. in caſe he had performed the Condition. Or, if he f, 
2 yt i” U give 1eol. to A. and ſuch of my three Children as ſhall come 
unica. $. abi to my Funeral, ] and dies; netther of his Children ate at his Fu- 


autem. & g. fi neral: In this Caſe A. ſhall have the whole 100 . becauſe the 
non Le Legacy is in 4 6 97> ; were it in the DiſjunQive:he 
uni Coches could have but 50 J. (e | 5 
”= — 7. Suppoſe the Teſtator faith, I give 50 /. to A. B. and more 
fries, non mi- than that 100 J. to < 5 In — Caſe C. D. (hall 3 entire 
nuit Legatum 100 J. but no more. (f) Poſſibly the tranſpoſition of the words 
alrerius, imo may alter the Caſe, and make the Legacy worth i 50 J. to C. D. 
Ton Js As if he ſhould ſay, * give to A. B. 50 l. and 1004} more than 
(1) Glo. in l. that to C. D. J But ſuppoſe he ſhould ſay, I give 100 l. to C. D. 


Si ſervos Lega- more than I have given to A. B.] when indeed he had given no- 
tus F. Si ita thing at all to A. B. In that caſe the cy of 100 |. is good 
ſeriptum. de to C. D. notwithſtanding that falſe Implication tu A. B. 
EE ma 8. 4B. makes C. P. his Executor, gines in his Will 10091. 

: to J. G. and therein ſays , I deſire that F. G. will pay the ſaid 

1 cool. to the College of V. and dies. After the ſaid College 
is diffolved, and before J. G. had received the ſaid 10001. from 
the Executor of A. B. The Queſtion is, Whether F.G.ſhallnow 
recover the 1000 l. from the ſaid Executor (the College to whom 
he was to pay it being now diſſolved ?) or, Whether it ſhall 
remain in the Executor? lt is reſolved, that in caſe there was no 
fault in F. G. why the 1000 J. was not paid to the College be- 


fore its diſſolution, and the payment prevented for no other rea- 
bon, but becauſe of the ſaid diflolution , J. G. ſhall in ſuch caſe 

( Gloſſ. in l. recover the 1000 l. from the {aid Executor. (b) 
pr Fg, Wh Teſtator ee 10 2 A. B. and C. D. hen are 
nt one of them appears incapable of taking by the Le the other 
| 40 L. 8 Tie ſhall have only 30 and not the wo 100 l. (i chi ares 


ce Legat. a. & and they of the moſt Learned, who hold, That if one of the 
Gloſl. ibid. 


Legararies be incapable, his proportion of the Legacy ſhall accrue 
(Y G'ofl. min. to 2 Collars. 4 as is evident by the former Cale of the 
. ve Temb'ſtene; and never fails, where the Legacy is in the Con- 
& bald. in l. junctive, by the Law of Accretion or jure Accreſcends. 
eim quam in 10. A. B. pnwned a Jewel with C. D. for 100 I. then in this 
un. C. de kicei Will makes his Son his Executor, and orders that C. D. ſhould 
commiſis. gl the Jewel, and out of the Proceed thereof pay himſelf 100 l. 
and reſtore the overplus of the value to his Daughter. Whether 
n the Daughter compel C. P. to ſell the Jewel and reſtore her 
4 the overplus ? It is held in the Negative. But ſhe may com 


Margarita. & her Brother, who is her Fathers Executor, to commence 85 
Gloſl. ibid. de 


Action at Law againſt C. D. in brder to the premiſes. (J) Or it 
Legat. 3. e . the 


a} — th 2 
. : © the 2 
, 
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the;Teſtator ſay , I will that C. D. receive 1001. and reſtore the * 
Jewel to my Daughter (not expreſſing of whom he ſhall receive 
the 1007.) In that Caſe the Executor is liabe for 1007. (0) (m) Gloll ibid, 
RE: - a Teſtator in his Will faith, Jboever ſhall be my 
Executby for the Goods and Chattel: I have in Ireland, give 
10 l. to A. B. in Dublin; the Teſtator makes three Executors 
for his ſaid Eſtate in Ireland, and dies. The Queſtion is, Whether 
every of theſe Co-executors ( each of them having Adminiſter'd 
to the ſaid Iriſh Eſtate, and each of them having a part thereof 
in his poſſeſſion) is obliged to pay 107. to 4. B? and, Whether 
that univerſal word in the Legacy, [ Whoever } bach: that force 
in it as to make each of them obliged in the Caſe for 10 1. each. It 
is reſolyed A. B. ſhall have but 10 J. in all to be paid by, from, (% L. & quisia + 
and among all the three Executors. (n). The reaſon is evident, fund. Glolf. ib. 
becauſe they all make but one Repreſentative, being diſtinct ra- de Legat. 1 
ther in their , than in their Office, Gor ; 
12. A Teſtator having made A. B. and C. D. his Executors, in 
his Will faith, That either 4. J. ſhall pay 104. to F. G. in lieu 
of a Legay, or C. D. alone ſhall be his Executor, and dies. 
They both Adminiſter : In this Caſe 7 G. may ſue both of them 
We the whole Legacy, and C. D. is as far forth liable to the pay- 
ment thereof as A. B. (e) N 
13. A Teſtator, whoſe Wife is big with Child, faith, I will, de Legat, i. 
That if there be any Daughter born to me, my Executor ſhall pay ber 
1001, and dies. After the Wie is delivered of Twins, viz. Two 
Daughters In this Caſe, the Executor ſhall pay 100 J. to each, 
unlels it appear the Teſtator intended the contrary. (y) In like ( Cloſſ in: 
manner if a man bequeaths 10001. to his Daughters (without filiabus. de Le- 
other words) and dies, and his Wife after his death be within gat. 2. 
due time delivered of another Daughter, that Poſthume — 
ter ſhall claim tionably with the others in the 1000 J. if 
the Teſtator by bl Will made no other proviſion for her. () - (q) Did 1 f- 
14. A Teſtator bequeaths in this manner, wiz. I give to A. B. lab. - 
300 l. and I will that my Executors do I. 17. thereof out 
of the arrears of Rent due to me out Lands, naming 
them, the other 200 J. out of ſuch and ſuch Goods to be ſold: 
After the Teſtator receives in his life-time the ſaid arrears of Rent, 
and converts them to other uſes, and dies without altering his 
Will : In this Caſe A. B. ſhall notwithſtanding have the *. 
3001. The Reaſons in Law are, 1. Becauſe it was no Condition, () L. qudam. 
but only « Demonſtration that had relation to the Legacy be- & Gloſkivid.de + 
A Ke Becauſe : * Deſignation how or whence a Lays : — . 
may id, ſet after a Legacy given, males it not tl. in diet. 
— (r) F 


15. Suppoſe 


— 


.. 


(f) U. quidam 
& gloſſ. ibid. 
de Legat. 2. 


15. — a Teſtator ſaith, I bequeath ſome money for the 
Rt of my Pariſh Church (not expreſſing how much: ) In 


this Caſe the Legacy in favour of pious Uſes, is good, though it 


be ſomewhat uncertain : And his Executor ſhall expend fo — 
money as will ſuffice for repairing thereof, unl 


niently to bear: In which Caſe it ſhall be preſumed-the Teſtator 
intended no more than his Eſtate would conveniently admit ; and 
the Ordinary in ſuch Caſe ſhall moderate the ſum, with reſpe& 
had to the Teſtators Eſtate. (/) For if we have a retroſpect to An- 
tiquit y, we ſhall ever find it a Cuſtom, that the Goods and Re- 


venues given to Churches, Have in all Ages, where the Chriſtian 


Faith was profeſſeſſed, been acknowledged to belong of right to 
the Biſhops diſpoſing for the uſe of the Church. Some autho- 
rity we haye for this from the Synod at Antioch, Can. 24 & 25. 
where note ( ſaith Balſamon upon the 25 Canon) on d ixxan- 
fnagay went miym mn Tay ixxaumer doi S, that the Admi- 
niſtration of thoſe things which appertain to the Church, be- 
longeth to Eccleſiaſtical men. To the ſame purpoſe are the 
ſeventh and eighth Canons of the Council held at Gangre, Ei ms 


Ang. &c. And, Ei ne NT 5 Aquid ror dt el,LLw 


&c. Where a Curſe is upon all thoſe who preſume to 
give or receive the Church Fruits, otherwile than b the Bi- 


ſhops Diſpenſation, or theirs, who by the Biſhop ſhall be there- 


unto appointed. And in the Year 589. by the ninth Canon in 
the Toletan Council, Ecclefig cum ſuis, Rebus ad Epiſcopos perti- 
nent, Likewiſe Cyril of Alexandria, in his Epiſtle to Domnus, 
faith, That the Dioceſan for the time being, may garoiger, that 
is (faith Balſamon) av wg Sneous iu eU D that he may 
confidently and ſecurely be concredited with the Churches Reve- 
nues. And hence probably it is that the Biſhop was ſometimes pre- 


ſent at the making of the laſt Wills and Teſtaments of ſuch Bene- 


factors: As appears by the Will which Bertric ke made, a Kentiſh 
Gentleman of Mepham, related by Lambert out of the Antiquities 
of that place; and | give {faich the Teſtator) ten Hides at Streiton 
to the Miniſter at Walkenftede; and the Land at Falebam after 
Bythwares days to St. Andrews fore/£Ifries Soul, their Lord and 
his Elders : So their Will was, &c. This is ſaid to be done, wit- 
neſs Edgive the Lady, and Ode the Archbiſhop, &. Alfie 
Prieſt of Croydeu. FE 

16, A man poſſeſſed of Goods and Chattels in England and 
Ireland, makes his Laſt-Will and Teſtament, and therein his Son, 
a Mnior, his ſole Executor, and A. B. his Guardian, and the 
Overſeer of his ſaid Will, to whom he therein bequeaths 100 l. 
and dies. A. B. villng to have himſelf excuſed from the ſaid 


* 


| it require a 
vaſt ſum, at leaſt much too great for the Teſtators Eſtate conve- 
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HS 


Guardigaſhip in parts refuſes it ag-to the Eſtate in Ireland: In 

this Caſe, heſhall loſe the whole of rool. becauſe the L 

is, That a Legatary refuſing the Office or Duty impoſed on him 

_ by Sous though but in part, forfeits his Legacy in the (t) L. etiam 6 
le. 6 i 5 

bes A Teltator makes his Laſt. Will and Teſtament, and therein Cloſſ. ibid. & 


appoints tl, and C. D. his Executors; and after doth annex a Co- Bart. in GR 


il to his Will, and therein faich, 1 will that A. B. one of 
my Executors ſhall give F. G. 10 J. when I ſhall hive given him 
ihe ſaid A. B. 100 4. and dies, without r any ſuch 
Tool. the Queſtions are, VVhether A. B. by reaſon of ſuch words 
ſpoken by the Teſtator, may have right to that 1001? and, 
4 he be obliged to pay 10l. to 7 G? They are both an- 
ſwered in the Negative. () The reaſon in Law is, becauſe (o) Glofl. in l 
done in time paſt or to come, without expreſſing the very 
"thing it ſelf, ſignify nothing as to a ſufficient diſpoſal of any 
thing, Which is not deduceable from any ſuch bare Enunciati- 
ons. (w) | | | | ( Bart. in 
3 If the Teſtator faith , 1 give thee 100 l. when thou ſhalt di L 
"marry, and thou art married at that time when the Teſtator 6 
made his Teftament, and demandeſt the 100 I. upon the Teſtators 
death: In this Caſe thou ſhalt have the 100 J. it the Teſtator ar 
the giving thereof were ignorant of thy then being married. But 
if he then knew thereof , thou ſhalt not have it till thou art mar- 
ried a ſecond time. (x) | 8 
19. H in two ſeveral and diſtin VVritings or Inſtruments, g'oll. * Td. 
bearing one and the ſame date, the ſame Laſt Will and Teſtament gat. 
be found written verbatim, ſave that in the one there is mention 
made of a leſſer Legacy to one, than there is to him in the other; 
the leſſer only is due: As thus, A, B. going beyond Sea, makes 
his Leſt · W ill and Teſtament, the Tenor of which V Vill is exem- 
plified or duplicated in twodiſtin& Papers, as if the one was only 
a Duplicate of the other ; only in the one of theſe is found a Le- 
gacy of 1001, to C. P. But in the other a Legacy only of 50 l. 
ro him; whereof the Teſtator take one with him to Sea, the 
other he leaves at home behind him. In this Caſe C. D. ought not 
'to have more than one of theſe Legacies, and that the leffer alſo, 
' viz. That of the 501. only. ( 


) L. Sempro- 
20. A Teſtator being pale of 800 J. value in Goods, ap- 4 & G| 


points A. B. and C. P. his Executort, and bequeaths 400 7. to ib de Lit. 3. 


A. B. and after ſays, Whoever ſhall be my Executor, ſhall pay 
200 l. to J. G. and gives ſeveral other Legacies to the full value 
of his 800 J. Eſtate, and dies. C. D. refuſes the Executorſhip : 
In this Caſe 4. B. is obliged to YE 600k. to the * 
il g 


— 


de Legat. 1. e 


2850 meerly Enunciative , relating to ſomething that ſhould be Titia. de Leg. 2. 
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HL. Titio- though 4.00 J. of the $00 1. were firſt given to himſelf. (x) Which 
be gle ibid differs 5 Law as now prof, Tha after Debs paid, 4 
de. Legat 2+ Cegatary-· Executor may brit latisfy himſelf = 
21. Any words, though. in themſelves of a defective 
cation, yet if ſuch as whence the Teſtators mind or meaning is 4. 
tionably deduceable and conſequently Colligible, are ſufficient to 
uphold a. Legacy; and therefore if a Teſtator willing to be- 
qeath 100 J. to A. B. doth but ſay in his Laſt. Will and Teſta- 
ment, I deſire that A. B. would he comented with 100d. or, Thee 


A. B. would be ſatisfied-with 100 1, or the like, it is a good Le- 

(a) L Pero gacy to him of 100. (a) K 

Luci. & gloſſ. 22. An imperfect Speech by the Teſtator, which in it ſelf leaves 

ibid, de Le- (he ſenſe incompleat, either ſpoken or written by the Teſtator in 

5 "his Laſt-Will and Teſtament, is legally deduceable to a good Con- 
ſtruction for the uphoiding of a Legacy, if the words precedent 
or ſubſequent hold good Congruity there with; as thus, A man 
in his Laſt-Wilt and Teſtament inter alis ſays, [Tomy Son Mi. 
liam 1001. ] In the words precedent he had ſaid, LI leave my 
Dwelling-houſe to my Daughter Anne: J:or in the words ſub. 
ſequent he ſays, {1 give 1a. tomy Brother George : 


Inn ſuch Caſe, . 
albeit the words, L I Bequeath, or I give, or I Leave ] or the 
like be omitted in that imperfe&t relating to his Son Wil- 


liam.; yet in regard they are joyned with the words precedent or 
—— it ſhall in conſtruction of Law be underſtood , as if 
they were joyned alſo with the words relating to his Son William, 
by reaſon of its Congruity therewith, thereby making the 
ſenſe perfect. -Qtherwiſe if it were incongruous ; as ſuppoſe the 
Teſtator had faid,. (That my Son Williem 1001. or frommy Son 
Wiliam 1081.) And in the words precedent or ſubſequent he had 
ſaid as formerly: In fuch Caſe, there would be no C 


Congruity with 
the laſt ſaid imperfect Speech relating to his Son Willie, nor - 

() > cum pa- can they be joyned thereto without in Incongruity ; and there- 
ter gloſſ in C. fore in that Caſe, the Rule afor eſaid would not hold. ( b) 
23. cum im- 13. A Teſtator makes three Executors , and appoints one of 
Per ſedia. de them by name to take care of his Funeral; for which purpoſe 
Legs 2. he doth order bim to receive 100 J. beforehand. The Teſtator 
being dead, he receives the 1004, of his Co-executors, but doth 
not disburſe above Go J. about the Funeral. The Queſtion is, 
Whether he ſhall retain the other 40 J. to his own uſe ? The 
anſwer is Negative, fos that it belongs to all the Executor 
Tue. F. A te alike. (e) 


„t gloſi, 24 If a ſom of Money be 5 athed. to certain ö on 
mor condition of fomething to be performed, the failure. of one of + 


them ſhall not prejudice the Legacy. of another; as thus, vis. 
The. Teſtator makes. his three Sons his Executors,. and in his Wil 


auh, 
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faith, (I giveto my Neighbour A. B. 1001. and to ſuch of my Sons 
45 ſhall come to my Funeral, und dies, Neither bis Soho are at 
his Funeral. The Queſtion is, "Whether A. R. ſhall have the 
whole 1001? Ir is anſwered in the Aﬀirmatiye , and that there (a) C. de Cid. 
is nothing in this Caſe to diminiſh dny part of the Legacy to A. B. col. I. unica 5. 
(4) But if the words had 8 to A. B. and ſuch of my udi autem & 5. 
Sons as come to my Funeral 1001.) in that Caſe, A. B. ſhould have i ** 43 
only 50 1. The reaſon of the difference is evident; for in the for- A Et glolf id. 
mer Caſe the Legacy is given Diſ junctirely, but not fo in the de Legat. 3. 
latter; as has been formerly ſtated and reſolved, | 
25. 8 a Teſtator in his Will faith, (Igide 10 l. to A. B. 
and if be c to loſe it, 1 bim 10 l. more: ) In this ſhort 
Caſe, are three points: 1. W OT INY. 
2. Whether the Executor may require caution of the Legatary, 
that he ſpall ſo ſecure the firſt 10 l. that he may not be liable to 
pay him a ſecond 10 J. 3. Whether in Caſe A. B. loſe the 10 l. 
twice, or thrice, or oftner, the Executor be ſtill obliged to pay him 
10). more. The firſt of theſe points hath its ſolution by an- 
ſwering the ſecond and third. Now the Law doth not warrant 
the Executor to require ſuch caution in this Caſe from the Legata- 
y; to whom, if he ſhould pay the 101. more than once, the 
Executor is not obliged to pay a third 10 l. which reſolves the firſt 
point in the Affirmative. (e) | | | (e) Fidei com- 
26. A man dying Inteſtate, A. B. tended as if he would . $ fl q 
take out Letters of Adminiſtration of his Goods: The Inteſtate . & gif 
died indebted 100 l. to C. D. fo that A. B. might legally have mag. & min . 
been ſued for it, if he had Adminiſtred to the Inteſtates Goodsy as 
he pretended he would. C. D. makes his Will, and therein makes 
J. G. his Executor, and gives 100 l. to the ſaid A. B. ſay ing 
withal, that bis Executor might eaſily ſatisfy that 100 l. tothe | 
ſaid A. B. for that he the ſaid A. B. owed him the ſaid C. D. the 
Teſtator 1001. by reaſon of his Adminiſtration to the ſaid Inte- 
ſtare. C. D. dies. After A. B. would not Adminiſter to the ſaid 
Inteſtates Eſtate, as he pretended, but demanded the 1001. Le- 
gacy given him by C. D. The Queſtion is, Whether he ought to 
have k ? It is reſolved in the Negative, becauſe it ſeems to con- 
tradict the main intention of C. D. the Teſtator , who gave him 
9 100 l. "_ 8 — to the „ gp rag » Who owed 
D. 100 f. But after appearing no other than a Pretender to 
the faid Adminiſtration, the _ for the reaſon aforeſaid, —— the 
cludes him from being a real Legatary to the ſaid 100 l. (FJ  kewdeLegar.y. 
27. A Teſtator faith in his Will, That his Executor ſhall give 
his Lands ſituate in S. to A. B. and ro C. D. more than this 10 1. 
The ion is, of what import the words, (more then this ) are 
in the L of 10 l. to C. Df? Iris held, That by reaſon of the 


lii z words, 


— 


5 _ Of Legacies and Deviſes. Part III 
(g) L. fiSic lo- words, C. D. ſhall have the whole 10 l. and one moiety of the 
cutus. & glol- ſaid Lands deviſed in manner aforeſaid. (g) 
ibid. de leg 3. 28. A Legacy of 100 l. is given to A. B. on this Condition, 
| that he buy ſuch a Houſe of C. D. which is worth 501. and give 
it to J. G. The Legatary A. B. offers 50 l. for the Houſe to C. D. 
He will not fell it him under 100 l. Q. Whether A. B. is obli 
to give the 100 l. for the Houſe, that fo he may deliver it to ]. G. 
according to the Teſtators will and meaning? It is reſolved in the 
| Negative: But he ſhall give the Teſtators value and eſtimate 
( Gtoff; in 1. thereof, viz. 501. to J. G. ( ' 
non dubium. de 29, Suppoſe the Teſtator give thee 100 l. that wherewith thou 
Legar. 3. mayeſt do ſometiing for a third perſon, ſpecifying the perſon 
and the thing which the Teſtator would have done. Thou de- 
mandeſt the 100 l. of the Executor; he refuſeth to pay it thee, 
unleſs thou give Security to do therewith what the tor re- 
uired. The refuſal of payment by the Executor is good; thou 
ſhalt not have the 1001. till thou give good Security to do there» 
0% L. fi tibi Le- with, as by the Teſtator is enjoyned. (3) And im ſome Caſes an 
gg tum & gloſſ. Executor may require Security from the Legatary ; So in other 
bid, de Leg. 3. Caſes, Security may be required from am Executor for a 


As in. Spencer's Caſe; S. being committed to Priſon in- London, 
was return d on a Habeas corpus cum cauſa, which was, That there 
is a Cuſtom in London, That if a Freeman deviſe a Legacy to an 
Orphan, the Executor ſhall be enforced to find ſufficient Suretics * 
to pay the Legacy according to Law: And ſhew'd, That a Wo- 
man gave a Legacy to ſuch an Orphan, and return'd the Will; 
whereby it appeared, that ſhe was a Widow, Inhabitant in Mid- 
Aleſex, but Free of Londam, and made the ſaid S. Executor, and 
deviſed a Legacy to the ſaid Orphan; but before the Orphan came 
of fall age, the Executor was to have the uſe-of the money; and 
alſo the Legacy was conditional, That the Orphan marry with 
the Executors aſſent; and returnꝰd further, That for his refuſal 
to find Sureties acording to the Cuſtom aforeſaid, . he had been 
committed. Whizlecck pray d his being ſer at liberty, for that the 
Cuſtom is Contrary to Law, .becauſe that thereby he ought to find 
Sureties to pay a Legacy, where poſſibly he may not have Aſſets, 
after Debts paid, when the time of payment ſhall come: Alſo it 
19.contrary to the Will of the party; for ſhe. would not have the 
Orphian to have it, but on Condition, that ſhe marry not without 
the Executors aſſent. Curia, The Return is, that he was gequired 
ta fmd Sureties according to Law, ſo as regard. be had te Aſſets, 
and the Condition, and the Will. of the party, And Coke ſaid, 
T hat if they had preſs'd-him to any other Obligation than ſuch 
as: confiſted/with Law, andthe Will:of the party, we-ſhould - 
lord relief. Whitlock, Ibey have not purſued. the Cuſtom) ali 
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: For the Cuſtom is, That he ought to be a an, 
the Deviſor was a Freewomas , and alſo Inhabitant but 
Landon. Coke and Dod. It is good Aſſete, for Homo includes borh 
Sexes. Dod. In the Caſe of Prifage , a Freewoman is without 
the Charter. Coke, So it is for an Apprentice in London. Coke, 
Dod. It ſhe were an lahabitant in Brel, it were not material ; r 
for notwithſtanding that ſhe may be free: And a Preerdends (1 15 the 
was granted Accor ingly: (2) | „ B. R. Spencer 
29: Suppoſe a- Teſtator gives 50ol. to one, * |. to another, coſe.inRol. Rep- 
and 300-F-tos third. And after faith in his Will, That 4. B. 
| ſhall have as much as one of the Legataries. The Queſtion is, | 
What A. B. ſhall have? Some have fi that he ought to | 
have 500 l. becauſe in the greater, the leſſer in included: But the 
Law, which prevails in ſuc z is otherwiſe; he ſhall have on- 
I zoo l. and no more, becauſe the Executor being burthened 
with ſuch Legacies, ought to have it in his power to give which 
* 2 8 — and becauſe it is a nw in Law, oe 
m all | Cafes relating to the quantity of a Legacy, the le 
is to be underltood, (&) ; | 4 1 i Neb ret 
31. A. B.. makes his Laſt Will and Teſtament, wherein he ira legatum. be 
diſinherits his Son, and makes a ſtranger his ſole Executor, gives gloſſf ib. de 
divers Legacies; and after in his Will fays, That in caſe his Will Les. 3. 
ſhould. hereafter happen by any means to be fo invalidated as to 
be pronounced judicially null and void, that thereby he ſhould 
happen to die Inteſtate, that then however his full purpoſe, 
mind and reſolution is, That from ſuch Adminiſtrator ab Tnteft ato 
(-whoever it ſhould happen to be) ſhall be given 100 l. to C. 
and 2001. to D. and dies. After his faid Son-doth commence 
his Action, and gets Judgment againſt the Will, which is judici- 
ally pronounced null and void; the Son obtains Letters of Ad- 
miniſtration of his Father's Eftate ab Inteſt ato. The Queſtion is, 
Whether the Son be obliged to pay the Legacies left by his now - 
Inteſtate Father # It is reſolved in the Negative; for that not 
any thing now is valid ( in ſuch caſe) which related to his Fathers ) A 
min d or meaning in the ſaid pretended Will as aforeſaid. () commits. & 
32. To conclude, A Teſtator writ his Teſtament with his own gloſt ibis. de - 
mods and therein ſaid, That in regard he had found A. B. a very Legat. 3. 
faithful Servant to him, and that he kad done him many eminent 
Services, he deſired to leave him , not by way of a Legacy, 
but by way of Gratuity, 1 oo l. which he would have bis Execu- | 
tor to pay him as a reward of his good Services. Now in truth 
A. B. was ſuch a perſon, as by Law wa incapable of taking by 
» Deviſe. The Queſtion is, Whether A. B. may demand the 100]. 
not as a Legacy, but as a reward for his Services-aforeſaid ? It is - 
held. ia the Negative; becauſe it will.be preſumid it was left him 
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. Y Legacies and Deviſes. Part II. 
— — that manner in raudem Legis on purpoſe to defraud Law, 
which rendred oh by reaſon of ſome gal — 


1Nca- 
ble of taking by a Teſtament : And for that a Teſtators Te- 
( Com quis ee Tonfellon of his being obliged, or in debt to a per 


$. Tui & gloſſ. in himſelf incapable, hath no operation in the Law, () other than 

io de Legat. 3. to raiſe the Preſumption ſo much the ſtronger, that it was made 
(e) Cloff. win. only in fraudem Legis, ſpecially when ſuch Conſeſſion is vo- 
wry \« Elis B. luntarily made in favour of a perſon incapable. (») | 
R. Lady Lodges The Lady Laxton by her Will bequeathed to AMA. L. and A. L. ſe- 
CaſeLeon. veral Legacies in Monies to be 


d to them reſpectively at their ſe- 
veral ages, &c. and made her Daughter the Lady 2 her Exe- 
cutrix, and died. A. L. died before his full age, Af. L. took Let- 
ters of Adminiſtration of the Goods of A. L. and ſued the Lady 
Lodge in the Spiritual Court for the Legacy bequeathed to . L. 
Before which Suit begins, the Lady Lodge, with Sir | The. her 
Husband, gave to W.C. all the Goods which ſhe had as Execu- 
trix to the ſaid Laren, depending which Suit, the Lady Lodge 
died: After which, Sentence was given againſt her being : 
And now a Citation went out of the Spiritual Court againſt him: 
Executor of the ſaid Lady Lodge, to ſhew cauſe why the Sentence 
given againſt her ſhould not be put in -xecution againſt . I. 
And Sentence was given againſt the ſaid V. L. who * to 
the Delegates, and there the Sentence was aftirmed. now 
the ſaid W. L. ſets forth in the Kingꝰ Bench the Gram of the ſaid 
Lady Lodge as aforeſaid , and that the ſame was not examinable 
in the Spiritual Court , and thereupon prayed a Prohibition. 
And Aubery, Doctor of the Civil Law, came into Court, to in- 
form the Juſtices, That by their Law, if the Defendant died be- 
fore Litis conte ſt ationem,or Iſſue joyned,the Suit ſhall ceaſe; but if 
after, then otherwiſe, for in ſuch Caſe the Suit ſhall proceed; 
for after Litis-conteftationem, the right of the Suit is ſo veſted in 
the Proctor, thnt he is a perſon ſe the end of the Suir : 
Alſo, That if a Legacy be bequeathed to an Infant, to be 
when he ſhall come to theage 


21 years, if ſuch a Legatary di 
before he come to that age, yet his or Adminiſtrator 
may by that Law ſue for the ſaid 


expect until the time, in which if the Infant had continued in life, 
he had attained his full age. And as to the Prohibition, it was 
argued by Egerton Solicitor-General, That the Grant aforeſaid is 
not triable in the Spiritual Court: As if the ſaid Lady Lodge had 
ſuffered a Recovery to be had againſt her us Execut 

Son 2 A —_ but be- 
ongs to Tem na, and therefore a Prohibi- 
Kew Bur —_— — was ſaid, That H the Prohibition 
be allowed, the Kegatary ſhall have no remedy : But that was de- 
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nie in Chancery : at hi- 
ZS 


mms non extendat ultra manus Executoris , '& quatenus non giti 
i validitate fatti, vin. the Grant aforeſaid. | dra 
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RAE. XX. ..--:: 
Of Legacies relating to Debts, with certain Caſes in 
0 the Law touching the ſame. | 


I, ings in Action, as Debts, are deviſable by Will; there- 
fore if the Teſtator bequeath any Debt due to him on an 
Obligation, or a Contract, or the like, the Bequeſt is good; for 
ng as allo Counterpanes of Leaſes and the like, may be 
deviſed, only the Legatary cannot ſue upon the Obligation in 
his own name, nor enter for the Condition broken upon the 
Leaſe, if there be cauſe ; but he may cancel, give, ſell or deliver 
up the Obligation to the Obligor , or ſurrender the Count 
to the Leſſee. () And it is an infallible Rule, That whatſoever (a) Perk. Set: 
may come to the Executor after the Teſtators death in reſpect of 527 · 
his Execytorſhip, may be deviſed by the Laſt- Will and Te t 
of the H » Therefore a Teſtator may bequeath a Debt due 
to him, and if he doth not make the Legatary his Executor as 
to that Debt, and he who is his Executor, ſhall refuſe to ſue the 
Debtor, that ſo the Legatary may receive it, in this Caſe the 
atary may compe] the Executor either to recover himſelf, 
ſo to pay it to the Legatary , or to give him power to ſue 
for, and recover it himſelf in the —.— name: And this the 
Legatary may compel the Executor unto by conventing him be · 
r and on pain of Eccleſiaſtical Cenfires to make 
him a Letter of Attorney wah of the Debt to him be- 
2 in the Executor's name, in caſe the Executor him- 
doth not ſue for it for the Legataries uſe, who cmnot -- 
otherwiſe ſuc the Debtor, becauſe he doth not repreſent the Te- 
ſtatorꝰs perſon. But if it be ſuch a Cauſe i Action as is altoge · 
ther uncertain ; as , where a man hath an Action againſt another 
for taking away his Goods, or for ſome Treſpaſs the Te- 
ſtator inchis life-time, or to compel another to maße an Accompt, 
or the like; ſuch Cauſes of Action are not deviſable. But ſuh 
things in Action, as Debts owing to the Teſtator, and the like, 


are deviſable by Will, and therefore if a Teſtator bequeath a 
Debt to 4. which one owes him, and another Debt to H. as Le- 
gacies, though they be thinge in Ad ion, yet if there bo Aſſets 
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to pay the Teſlators Debts, the Legatee may, in the Executors - 
name, ſue for the Debt, recover it, and retain it as his Legacy. 
1 1 ſuch 1 ** in the Executors name, the 
| ces may compel the Executors to deliver ſuch Legacies 
bequeathed unto them, by Suit in the Eccleſiaſtical Court againſt 
(1) 48 Ed. 4. them. (I ) . 1 £ 2 — 
* * Con- 2. Now the Lap takes, notice but of four ways, within the 
* Circumference whereof all Legacies relating to Debts do fall: 
As, 1. When the Creditor bequeaths to one what his Debror 
owes him: Or, 2. When he bequeaths it to the Debtor himſelf: 
Oc, 3. When the Debtorbequeaths to the Creditor 3 Or, 4. When 
a third perſon bequeaths to a Creditor what his Debtor owes. 
Suppoſe therefore that a Creditor ſb uld bequeath to one what A. B. 
owes bim, without expreſſing either the thing or the quantity: 
Ia this Caſe he ſeems to bequeath his right of Action, nothin 
elſe : So that the Teſtators Executor is no way obliged to ck 
(1) L. 6 fic. S. Legatary further than to deliver him the Obligation or Bond, and 
6 mihi. fl. de yield his name (if need be) to the Action. (5): Yea, though the 
Legat. 1. quantity were expreſſed by the Teſtator, yet the Executor is not 
| bound to pay it to the Legatary, if the Teſtator joyn'd the very 
perſon of the Debtor himſelf, with the execution or payment of 
the Legacy; as it he ſhould ſay, ( [would baue A. B. receive the 
100 l. of C. D. which be owes me; ) yet even in that Gale, if the 
100 l. cannot be recovered without Law, it ſh ill be at the Exe 
: .  cutors, not the Legataries coſt, and at the Legataries, not the 
eee, Executors peril. (eg p 
tic. verſ. . Every Bond or Obligation is both Active and Paſſive, but 
Toutes ſois, &c. in divers reſpects : Active in reſpect of the Creditor; Paſſive, in 
and in Authen · reſpect of the Debtor; Active when the Creditor bequeaths to 
Ee a third perſon what his Debtor doth owe him; Paſſive, when 
22. C. "ic. the Debtor bequeaths to his Creditor what himſelf owes to the 
| other. Berween which two the diffcrence is great 3 for when 
the Creditor bequeaths, he bequeaths either to the Debtor him- 
ſel, or to ſome other perſon : In both which Caſes , a right is 
bequeathed, but with this difference, in the former, à Bond or 
Obligation is bequeathed, in the other a-Diſcharge or Releaſe. 
4. And when a Cyeditor bequeaths a Debt, it is not always 
material to inſert any cettain Sum of money in the Legacy of that 
Debt; for ſuppoſe the Teſtator ſays (I bequeath the 10 l. which 
A. B. owes me) be it to A. B. himſelf, or any other: ln that Cafe, 
a right, rather than a certain Sum, is underſtood to be given; 
becauſe if A. B. owed the Teſtator nothing, then nothing is be- 
cqueathed, and fo the Legacy is fruitleſs, 251 
— Ns 5. But now on the other hand, when « Debtor bequeaths 
8. f. & Leg.r, he owes, and the Legacy be given to the. Creditor himſelf : la 


that 
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that Caſe, it is very material to ſee, whether any certain ſum be ex- 
d in the Legacy or not; for if there be, as when a Debtor- 

- "Teſtator faith, (I bequeath to A. B. 10 L which Lowe bim: ) In that 
Caſe not ſo much a bare right only. as a certain ſum of money ſeems (e) 1, leguri 
to be bequeathed to him: for which reaſon a Legacy of 10 l. will ix fin. & de Li. 
be good to A. B. albeit the Teſtator owed him nothing. (e) berat. Legat & 

6. But if there were no certain ſum expreſs d by the Debtor. L 2. C. 4 f 
Teſtator; as, if he had only ſaid, (I bequeath te A. B. what Lowe 4 
bim: ) It isa fruitleſs Legacy, if he owed him nothing. (7) In like (0 b. Sed f 
manner, if a Teſtator ſaith, ( 1 give my Wife what I bad with ber uro. ind de 
in Marriage, or ber Merriage-Portion): If he had nothing with her Lx. 
in Marriage, the Legacy ſignifies nothing; yet if he had ſaid, (I 
give my Wife 100 |. which I bad with ber in Marriage, or for ber 
Marriage Portion, ) though in truth he had nothing with ker, the 
Legacy ſhall. be good, and is worth 1004. (g) Or having had (@) ladie. bis. 
100 l. with her, ſhall in his Will ſays (I give wy Wife 200 1.whbich ; 
I bad with her in Marriage,) the Legacy is good for 200 |. yea, 
though he ſhould therein refer linſelf to the Articles of Marriage; 
and add, ( as is contained in certain Covenants of Marriage made 
between :) The Reaſon is, becauſe the Law. more conſiders ? 
the thing it ſelf, when in terminis expreſs d in a Legacy, than any (h) L. 3. c. 40 
ſaſe D-monſtration thereof. (b) Unleſs ir can be ſufficiently pro- lalſ. cavf, & l. 
ved, That the Teſtator meant otherwiſe than he ſpake, or that he I. in fin. C. de 
err d in ſuppoſing that to be true which was not fo: In which *** Prleg t. 


Caſe, the Legacy avails nothing, albeit a certain ſum were in ter- 
minis expreſe?d by him. (i) | (i) L. 1. c. de 


7. For which Reaſon the Legacy is not good in ſuch Caſe, une f eu 
leſs he certainly knew he owed nothing to the Legatary ; other- 0 Graf. g a 
wile it is, if he ſuppoſed he did, when indeed he 44 not. (4) And gatum q 59. 
the Reaſon why a Legacy given by a Creditor, is nothing worth, 
though the ſum be expreſs*d , if nothing be due to him: And 
quite otherwiſe in the like Caſe, if the Legacy be given by a 
Debtor : The Reaſon, I fay of this difference is, becauſe the Cre. 
ditor is underſtood to bequeath only a Debt, Bond or Obligation : 

But the Debtor dbth bequeath a certain fum by name, or the 

very thing it (elf expreſly. | 

S. A Teftator in his Laſt-Will and Teſtament inter alia, ſaith, 

(Whereas I bave in my cuſtody a certain [1frument of Writing where» 

in A. B. ſtands bound in the ſum of 400 l. for the payment of 2001. 

to C. D. IWill, That my Executor ſhall reſtore the [aid Bond to 

C. D. or nor 2001 ) After the Teſtators death, the Bond can- 

not be found among any of his Writings, nor any knowledge a 

thereof poſſibly had: In this Cale, Judgment was given againſt (1) Anto. Faber. 

the Executor, and he condemn'd in 2001.to C. D. as a good |. 6. tit. 1). 

Legacy to him by the ſaid Teſtator. (5). deb, 17. 
| SES 9. When 
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When a Debt is bequeathed, whereon nothing is due, the 
Bequeſt is fruitleſs, if — believed it to be a good Debt, 
albeit the ſum or quantity thereof were expreſi d in the ſame: 
But if the Teſtator when 4 7 > r= ſuch = 1 _ 2 
5 was nothing due upon it, the cy is ») And alt ; 
| 2 — ben pe who noe "> Dag „ bequeaths the Debt contain d "=. 
(an blant. lib.g- in; () yet he that bequeaths to his Debtor the Silver Cup, or tho 
tir; 1. nu. 9. like, which he had of his in pawn for 5-1. doth not thereby be- 
% L. & queath him that Debt of 54. (e) The Reaſon is,, becauſe there is 
Liberar, Legar. | 1:8 but a Pawn or. Pledge releaſed, the duty and perſonal 
WM .- obligation ſtill remains. Note, that he who bequeaths his Debts, . 
; is underſtood to bequeath his Credits, that is, the monies or what 
elſe is owing to him; for Debts, as was before obſerved, are ta- 
ken both actively and paſſively : But in this ſenſe of a Creditors - 
bequeathing1hgm, they are only taken actively. | 
10. If a Teſtator bequeath to A. B. whatever C. D. owe him; 
+ and C. D. at the ſame time wrongfully detain d the poſſeſſion of 
certain Lands from the Teſtator + Theſe Lands ſhall paſt by the 
Deviſe to 4. B. as well as the money which C. D. owed the 
eb Theliur. Teſtator; as hath been adjudged; (y) not ut the common, but 
Deciſ. 233. Civil Law; for it is more than preſumed, that at the Common 
Law ſuch words, though in a Willnot bee but written, 
are not capable of being by any legal Intelle& ſtrain d to a Lati- 
tude of chat extent; or, Whether he that bequeaths his Books of 
Accompt, or his Shop Books, ſhall thereby be underſtood to 
(q De Prev. bequeath the Debts contained therein, (4) as alſo the monies in - 
LA. int. 3 dub. the ſaid Books Calendaried by way of Accompr, and deſigud for 
.eu. 22-& Trade, as is likewiſe evident by the Civil Law. (v) 
Manr. l. 9. t. 11. Although the Bequeſt of a Debt is a good Legacy, ſo long 


3 yet the payment ol 


24 


(r) Pap. Notar. as it is a Debt, and the ueſt unrevok 
1. tir. de Leg. a Debt to the Teſtator in his life. time extinguiſheth the Legacy 


verſ..African. thereof formerly bequeathed by him: Not o, in caſe it were paid 


& l. qui fliam. to his Executor ſoon after his deceaſe · (/) And this holds true, 
ff. de Leg. 3. | 


ap og albeit the Debt conſiſted in ſome certain ſpecifical thing, if it pe- 
IP quod. riſhed in the Teſtatoss time; otherwiſe the 2 - good. f Ji 
Gade Liberar, Likewiſe, the Teſtacors giving an Acquittance to the Debtor, doth | 


Leg. extinguiſh a bequeathed Debt. (a) The reaſon hereof is, becauſe 
EI. bn J. by all theſe ways the very ſubſtance it ſelf of the Debt, which 
T7 ve was the thing bequeathed, is deſtroyed; (w) yet here note withal, 

(a)L-non quo- That if a Teſtator doth demand a Debt, which he had bequeathed, - 
cung; Sect. qui not with any mind of abating the Bequeſt, but fearing the failure 
 Caivw. ff. de or future Inſolvency of the - Debtor, and ſhall after keep this 


51 money but it ſelf, wich ſome ſigni cation therewith what mo 


commiſſa, Sec. it was: In ſuch Caſe, the * i bg good, notwithſtanding ſuch + 


Grew ſuam. f. pay ment precedent; whi yet more ſtrong, in caſe the . 
de.ktg 3. .. | Teſtator 


- 
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Täeſtator demands it not, but the Debtor himſelf comes and offers (x) Mantic.de 


it, and with ſuch ecarneſtneſs as the Creditor-Teſtator cannot well Conjedtate.vel 
refuſe it. (x) And if afterwards the Teſtatot makes a Purchaſe with j 1. tit 2. 


\ 


part or all of this money which he ſo demanded, not with any ( B 1648. _ 

2 of abating — as aforeſaid, the Bequeſt remains ſill — 1g -Y 

. to the Legatary. (y) So chat if I bequeath thee a certain did. Sed. | 4 
br, and afterward demand and receive that Debt, and it ap- nta. f de . 

pear not to what end, or with what intent I did this, the Legacy gie 2 


of that Debt ſeems to be extinguiſhed, unleſs I depoſited the = 4 2 
money, and ſet it aſide or apart for the deſign of the ſaid Bequeſt. (2) vol. 3. « 
And although whilſt the Feſtator lived, the Debtor were judi- (z) Alcx. ibid. 
cially condemn'd to him on the accompr of that Debt bequeathed, 2 Ct in 68: 
but not paid, the Legacy will hold. (@) Or in caſe the Teſta gn em 


ſuꝛm. 


tor ueathed money owing to him, ſhall receive Goods () L. 
Ae the faid Debt, 5 it be legally {6 adjudged to in fin 2 
him, and ſhall. preſerve ſuch Goods, the Legacy ſhall not be fund, inftra2. 
| 5 as void, unleſs the Teſtator doth after alienate the laid f os: 2 
Goods. ( Say rant 
12. A. B. and C. D. are joyntly indebted in roo]. by Bond 8 
to E. F. who makes his Laſt - Will and Teſtament, and therein nu. 12. & Re- 
ueaths in this manner ; viz. ¶ bat A. B. owes me, I give to]. G. man. Conſ· 
what C. D. owes me, I give to J. W) In this Caſe it is ſaid, $9 uu. 3» 
that the Teſtators Executor obliged to give the Action upon the 
Band to one of the taries, and the value of that Action to 
the other. (e) Which ſeems not over · conſonant to Reaſon, ſor 
they both owed him but 1 00 l. yet the Executor after this rate (e) L. non 
muſt pay the Legataries 200 l. Beſides, in the ſame Law it is pany + | 
acknowledged, that if the Teſtator after his Teſtament made ſhall mihi. fl. de Le- 
releaſe one of the faid Debtors, the Legacy is void as to both the gar. 1. 5, 
| Legararies, becauſe the releaſe of one Joynt-Debtor, is the diſcharge (on Gloſſ. ibid. 
of all the reſt. (d) Which plainly implies there is but one Debt . 
in the Caſe; and if that be bequeathed twice, it can be due 
but once; the ballance therefore ſeems more equilibrous, if the 
100 l. were equally divided between the two Legatarios. | 
I 3. A. B. makes his Laſt Will and Teſtament, and therein ap- 
points his Executor to give C. P. 1001. provided that C. D. ſur- 
render into his Executors hands a certain Bond or Obligation 
then in the cuſtody of the ſaid C. D. wherein A. B. the Teſtator 
ſtood bound to him the ſaid C. D. in 407. and dies. C. D. like- 
wiſe dies before the ſaid Bond or Obligation is ſurrendred. The 
Queſtion is, Whether the Executor of C. D. can claim the ſaid 
y of 100 l. It is reſolved, That if the ſaid Bond or Obli- 
gu were in being, and in the poſſeſſion of the faid C. D. at 
time when the Teſtator made his Teſtament, and that C. D. 
knew of the Contents thereof, his Executor ſhall not have the 
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Legacy of 1001. becauſe C. D. performed not the Condition of 
ſurrendring the. ſaid Bond or Obligation to the Teſtators Execu- 
tor; and therefore could not tranſmit the claim of the Legacy to 
(e) Gloſt in l. his Executor: But if it was not at that time in being, or not in 
2b omnibus ff. the power of C. P. or that he were ignorant of the ſaid Deviſe 
de Legat. 1. conditionally bequeathed, there ſeems an impoſſibility · impoſed on 
ct) Rart- in dict. t Condition of the Legacy to C D. which makes the Condi- 
L, S. in Tete, tion void, and conſequently the Legacy pure and abſolute to C. D. 
8 whereby it becomes tranſmiſſable to his Executor. (e) The rea- 
fon in Law is, becauſe a Legataries death before the exiſtence cf 


2: poſſible Condition doth extinguiſh the na 
20 Condition is impoſſible. 71 Legacy 3 | , 


14. A. B. was obliged to C. D. in 101, abſalutely in 20. l. con- 
ditionally, and in 40 l. at a day yet to come. C. D. in his Laſt- 
Will and Teſtament ſaith, (7 bat whatever A. B. aug b to day me, 
I give and lequeath to J. G.) and dies. In this caſe the 40 1. 
whole day of payment was not then come, is not comprized with- 


in that Legacy to F. G. becauſe of that word (ought ; ) other wiie, 
if he had faid, I give to F. G. what A. B. ought to pay me now 
(x) L.6 ip. or hereafter. (g) . 


15. A. B. makes bis Son and Daughter his Executors, and: 
R Deviſe certain Tenements, Bonds and Obligations to each of 
thew. After in- his Will faith, (That be would bave bis Son pay 

all bis Debts and Legacies, that ſo his Daughter may enjoy ber 

Legacy entire to ber ſelf , and undiminiſh'd. ) The Queſtion is, 

Whether the Son ought to pay all his Debts and Legacies ; ſo as- 

that the Daughter may have her full and entire part and portion? 

It is reſolved in the Affirmative. () Yet underſtand it only as to 


tu) L. nomen her entire part and portion of her Legacy, not as to what ſhe 
agel be might otherwiſe clanvas an Executrix.. = : 
inh. . 


redidus ff, de 16. A Teſtator in his Will appointed, That his Executor 


* 


1 


"bs 


Lien 3. fhould lend A. B. 1001. forſthree years at two per Cent. ined.” 


Q. Whether A. B. is obliged to 4 * Security by Bond with ſuſ- 
ficient Sureties for payment of the principal with the ſaid 
intereſt at the three years end? Some are of opinion that he 

G) U. 64) ought: But the Law is atherwiſe, and his own Bond is ſuffi- 

cammiſſa. & i cient. (i) 

be:es. & gloſſ. 17. If a Bond or Debt by Specialty be bequeathed to any one, 

ibid ff. de Leg. the Executor is diſcharged, if he Aſſign the Debt or · Action to the 

ef 2. Legatary, albeit the Debtor be inſolvent; as thus, A. B. makes 
ele bis. Will , and C. P. bis Executor: In - which Will he-ſaith, I 
8 my Coſin F. G. the Bond or Obligation wherein J. S. ſtands 

und to me in 100 l. Aſter he adds a Codicil, and therein for- 

bids the exacting the 100. l. of or from J. S. and moreover doth 

in. the ſame Cadicil require of his. Executor C. D. That out of 


the 


_ 
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tbe Debt which N. O. doth owe him he ſhould pay the 100 to ; 
his Coſin F. G. and de N. O. mentioned in the Codicil is found = 1585 
Infolvent. The Queſtion is, Whether his Executor C. D. be ob- | 
liged to pay the full 100%. to 7. G. It is held in n GlofN. in S 
that the Executor is Fer 1 ea J. G. if he yield him the $8. Ces . 
Action againſt N. O. though Inſolvent. (I) | Loci. &. 
18. A. B. owes the Teber 10 l. or « Horſe, the Teſtator )- 
doth bequeath the 10 f. to C. D. After the Debror A. B. doth 
deliver to the Teſtator' Executor a Horſe, and is thereby diſcharged 
of the 10 l. becauſe the Election was in him, and the 3 
10 l. to C. D: is void, But ſuppoſe the Teſtator had bequeathed 
the 10 l. to one, the Horſe to another, and 4. B. the Debtor ha- 
ving the Election in him, paid the 101. to the Teſtator's Execu- 
tor; the Legacy of the rol. in that Caſe is good, and the Lega- 
cy of the Horſe is void. Et vice werſe. (I) Gr ſuppoſe that 4. 3.0 —_— 5 
did owe the Teſtator 100 l. who faith in his Will, [Thar bow much * Legar. 2? 
money my Executor ſhall recover from A. B. ſo much I give to C. DO | 
In-chis „the L. 7 may compel the Executor to recover 
arg ang _ - * mm r this is no 1 
; becauſe, if ſo, then the Legatary could not ſue the Exe- 5 
— unleſs he had recovered the 1 4 from 4. B. (wm) 9 
19. Debts by Bonds or Specialties are not comprized in a ge 1 
ncral Lanny nel ſe the Teſtator doth Deviie to his Bro- » 
ther the one half of his Goods and Chattels ( except the houſe 
wherein he lives, left him by his Father, with all the things there ; 
in) and make him his Executor of half of his Eftate ; and then 
deviſed to his two Uncles the other half, and makes them his Ex- 
ecutors of that half, The Queſtion is, Whether all the things iv + | 
the (aid excepted Houſe do belong to his ſaid two Uncles, or to his |, 
Brother: In this Caſe, we muſt diſtinguiſh hetween the things © 1 
which were in the ſaid ed houſe 3 for if there were any Debts | be 
by Bonds, Specialty, or the like, they are not comprized with- 
in the made as aforeſaid, but do belong both to the Bro-  * X 
ther, not as a Leyatary, but as Executor of a moiety, and · to tho 
two Uncles as Executors of the other moiety; but if they are 
Silver; Houſhold-goods, and other things in the ſaid excepted | 
houſe, they belong to the two Uncles as Executors of a moiety (a) Gaius Selus,”* 
nat to the Brother, who is barr'd by the faid Exception. (a) | + "Sr pi 
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Riba = WD 
Tuching Ele&ion in point of Legacies : To whom the 
Hlechon of a Legacy, expreſs d with too much 

Generality or Dubiety belongs, whether to the Ex- 


ecutor or to the Legatn 3 with certain Caſes in 
the Law teuching the ſame. 
| e fre: * 


1. 8 preliminary to this, it is requiſite to know, That a 
| Legacy may be too |, or of ſomething too gene- 
rally expreſs, and that in a threefold reſpect; as, 1. When it 
refers to ſomething that is underſtood by the Notion of Gena ge- 
neraliſimum; as when the Teſtator ſaith , ( I bequeath ſomething | 
to A. B.) In this Caſe, the Legacy is vain and fruitleſs, becauſe the 
Executor is diſcharged by giving any thing, or the leaſt of any 
thing: Or, 2. When it refers to ſomething that is (if I may ſo 
fay ) ſub- alternatively too general, that is, ſuch a as is 
made up of innumerable diſtin& Specificals ; as if the Teſtator 
ſhould ſay, (I bequeath a living Creature to A. B) In this Caſe alſo, 
the Legacy is void, by reaſon as well of irs — ih pg as 
"> - uncertainty : Or, 3, When it refers to ſomething leſs general, 
yet comprehenſive of many Individuals, for kind the ſame, but 
different in value or eſtimation ; as if the Teſtator ſhould ſay, 
(I bequeath a Horſe to A. B.) or, (I bequeath a Ship AB.) 
| this Caſe it muſt be diſtinguiſhed , whether ſuch thing hath its 
8 Compoſition terminated by Nature, as Ox, Horſe, &c. Or by the 
12. nu. 42. & Art of Man, as Houſe, Coach, c. in the former of theſe Ca- 
10. 1. e. 11. ſes the Legacy is good, and the Executor (if there be Aſſets) 
num. . & Graff. muſt procure it for the Legatary, in caſe the Teſtator had it not 
N 1- of his own at the time of his death. (a) But in the latter C the 
M:cheac. ib. 2. Legacy is not good, unleſs the Teſtator were a Proprietor thereof 
c. 21. nv. 2. deat the time of his deceaſe. (6, | | | 
Legat » 2. Now the Queſtion is, when the Teſtator doth deviſe in 
('b) Gomez. ib. ſuch a general manner as is before deſcribed to be deviſable, who 
8 * 2 ſhall have the Election, whether the Executor or the Legatary? 
2 „, the firſt and common anſwer is, That he ſhall have it, to whom 
nu. 35 &Graſ-the Teſtator by his Will, in the manner of his bequeathing, directs 
dict. q. 61. & the executive power of the „in caſe he hath not other- 
I. $i Domus. ff. iſe determi 


expreſly the Election. For Illuſtration : The 
de Legat. 7% Teſtator ſaith, (I will chat my Execator ſhall give A. B. 8 Horſe) 
Se se. There the Executor Elects. Or thus, ( 1 will that A. B. ſhall have 


comhams. 4 Horſe: ) There the Legatary Elects, Burif the Teſtator direct 
de Legit. . | 


— 


* 
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the Executive power to neither of them, then the Legarary ſhall - - 
Elect, it the general Legacy be determined (as aforeſaid) by Na- 
ture, and it be found among the Teſtators Goods or Chattelss 
otherwiſe, the Executor Elects, as when the general Legacy is de- (e) Grad did. 
termined by ſome Act of Man, (e) for inſtance, in divers Houſes! legatum. 
which the Teſtator hath in the fame Corporation, und he deviſeth Taf. 62 
ane of them, but deſcribes not which ; otherwiſe if in divers Cor · | 
porations ; for then it ſhall be underſtood of the Houſe in that Henan 
jon where himſelf lived died. (4) 9 

3. For the more tranſparent inſpection into this matter, it is re- 
2 likewiſe to be known, and what indeed is plainly inferential 

the Premiſes, that there may be and frequently is ſuch uncer- 
rainty in cies as doth not deſtroy them; Thi 6 x 
of we now ſpeak, conſiſts in ſuch uncertainties ; But withal there 
are alſo ſuch Obſcurities, Dubieties; nd Ambiguities in ſome Lega- . 
cies, as admit of no Election, but only a Declaration, the Fri (e) De Prata. 
wiege whereof the Law ever entitlegithe Executors and not the Le- lib. f. int. 1. 


n 
— 


gataries unto. (e) 0 | an. y. „ 
4 Note, That if a Teſtator hath but two things of the fame (g & 
kind, whereof he indiſtinctly bequeaths one, the hath the a in verb. 


Election; if more than tao, the Executor. (F) And if the Legatary Riectio & 1. q 
having the Election ſhall delay it longer than need requires , the dues, . & quis. 
Ordinary at the inſtance of the Executor may ſet the Legatary J. Penult. ws 

a time, within which he ſhall derermine his Election, on pain of g g . , 
forfeiting his Election to the Executor. (gs) Bur if the Lega- (8 Fran. Cu. 
tary happen to die before his Election, his Executor ſhall have mand. 1 1. c. 
pe Queſtion who ſhall havethe Ze&fim, fp likewiſe Mancipiornm: 
As it is a ion who ſhall have wm, fo likewiſe '- | Ihr 
Is 2 Queſtion what or which the Elector may Elect, If W 


his choice by a rule of Mediocrity, ( It is not meant of an Ele 
" crion given by the Teſtator to the Legarary himſelf , bur to 20 VE. 1 
third perſon for bim, who not chuſimg at all, the Law transfers G n = N 
the-choice not to the Executor, but to the Legatary, (w) Leger. 


6. Where lb. az. cap. ” 


V Legacies and Deviſes. Parc III. 

6. Where the Law, and not the Teſtator, doth caſt the Ele- 
ction, upon the Legatary, there and in that caſe he may notchuſe 

| but what is inferior to the beſt, where there are more things than 
(a) l. legato fl. two of the fame kind, ſubject to the Election. () Oa the other 

de Legat. 1. & hand, when the Election belongs to the Executor, and the thing 

De Prætis. dict. generally Deviſed be found to be among the Teſtators Goods, and 

fol. 3. na 8. but two of that kind, in that caſe the Executor may chuſe the 

<a 71 worſt of them for the Legatary. (o) Yea, though the Teſtator had 

f. de Legit. 1. more than two, or many of the ſame kind, fo as the general Le- 

| gacy were of ſomething inanimate, provided that that - leaſt or 

worlt be not decay: d and altogether unprofitable, asBrals Money 

infteas of the real Diana, or decay d Wines inſtead of rich Canary. 

But when the general is of things animate, then the Ex- 

ecutor ought to chuſe for the Legarary as not the beg, ſo not the 

(p) 1. fi hæres. worſt, but at an equal diſtance between them both. (y) Bur if 

f. de Legat. 2. the Legacy be not of generals, bur of ſomething certain and ſpe- 

citical, yet which of them thgTeſtator (he having many of the 

ſame kind) intended, is a | Conftat ; the Executor in that 

caſe may deliver the leaſt 3 becauſe now the Queſtion is not ſo 

(q)1 in Ovfcv- much touching the Election as the Declaration, which the Law 

. x 2 ever gives to the Executor; for Election refers to uncertainties, 
2 quod but Declaration to obſcurities, as in the laſt precedent Caſe. (q) 

{ 


inimum eſt, 7. Suppoſe a Teſtator doth bequeath a Horſe or an Ox to A. B. 
which he will, or which he ſhall chuſe; and be fu 


ppaſing an Ox 
only to have been given him in the Will,, makes no other dem ind 
of the Executor than of the Ox, who delivers it him accordingly. 
Aſterward finding his error, and underſtanding that he had it in 
his right to chuſe either a Horſe or an Ox, demands a Horſe, and 
reſtores the Ox. The Law is againſt him , and leaves him 
(0 l. f is cu fe in this caſe without Remedy. (r) The Law is the ſame in caſe the 
| go. ibid. Ff. Executor by the Will, having the Election in himſelf, whether 
de Legat. 2. to give him the one or the ather ; but ſuppoſing a Horſe only to 
have been given him, doth deliver it to him accordingly, and 
after fling his Error would remand it, and give him an Gx; he 
cannot. (/) | Fa | 

(0 Gloſs. ibid 8 If a man bequeath to A. B. a Horſe, or a Yoke of Oxcn, 
and the Teſtator hath neither Horſe nor Yoke of Oxen, nor 

that which he ſo bequeathed, yet is the Legacy good , and the 
Executor chargeable therewith 3 lu which caſe the Election as 
to the value ol the thing bequeathed, whether in the Executor 

or the Legatary, may vary (as was formerly hinted ) accordi 

(1) Perk. S. to the Teftator?s words in the manner of the diſpoſition ic ſelf. (. 
Seel. 311. 323. And therefore if a man bequeath one of his Horſes to A. B. 
not ſaying which Horſe, in this caſe A. B. ſhall bave the 
Election, if there be more than one: But if the Legacy * 


* 


— 
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Red. not to the Legatary' but to the Executor, as when the Teſta- 

tor Gith, LIT will rho ay Fuente: Bulb delrocr A B. one of my: 

Horſes ] ln that caſe:the Executor Hatch the Election, and may, . 
dehyer whiob of them he will © 
9% If the Teſtator faith; II give 10 l. 3 W 

Executor choice, or as my Executor ſhall chuſe ; and the Executor 

fhall after make choice uf one of them, and pay him 104, he is dif-; 

charged from che other But if he will make chaĩce of neither of. 

them, each of them may demand the whole 10 1. as if jhe Legacy 

were given to him alone; ( and be ſhall be preferr'd in this LY; 

caſe who firſt Commences his Suit; (w) In other Caſes who firſt (u) L. f. Tito. 

. 
10. EF there be a doubt and diſpute between two perſons pre. (j Bert. ia 

tending to the ſame to which of them it belongs 3 as if ds. Leg. & 

the Deviſe be to Thomes Stiles, without other deſcription, diſtinction Rubr. ibis. 

or diſcrimination bf the Perſon, and there be two of that Name, 

of equal reſpect with the Teſtator, ot both alike, his Friends or Ac: 

3 ; In 4 — — pens * \Y Election 8 | |; 
Legacy to whi pleaſe. (x) Yet ſome are E(x) L. fiqui 

nion that in ſuch caſe the Legacy is void and aal by reaſon ofen Fr 22 


certainty. (50 : 
« -houſe, if he doth not chuſe J) Bled. ice 


1 


11. I Deviſe to A. k. my Dwelling 
my great Meadow in Dales. This is all one as if 1 faid, I Deviſe to 
A. B. my ſaid Houſe or Meadow; which he will. (z) Or a3 Iaids or. . 
I Deviſe to him my Meadow if he doth not chuſe my Dwelling f. de optio. 
houſe. In both which caſes A. B. hath his Election. () Les. 

12. If the Teſtator faith that A: B. ſhall have one of his Horſes, (a Clog ibid. 
or that he ſhall chuſe one of his Horſes, which he will, and A. B. 
through a miſtake doth chuſe a Mare he hath determined his Ele. 
Qion, and though 2 of — _ and bog rn a the 
Mare, he cannot chuſe again; (/) as alfo becauſe Mares do pals (6) Glo in 
in a Deviſe of all the Teſtators Horſes. (e) a? an 

13. If a man having two Horſes doth bequeath one of thera, gat. . 
but it doth-not appear which, in regard the words of the Legacy (©) Ln: 
are not directed either to the Executor or tary, ſo as th — 4 
to infer unto which of them he intended the Election. In ſuch Calc I. verb. 
the 49 than have the Election; becauſe it being certain that Legat. 
a Horſe he bequeathed, but uncertain which, not expreſſing him- 
ſelf at which certain Horſe he aim d the Legacy; Executor 
ſhall not in this caſe interpret his mind; for in all doubtſul Caſes it 
ſhall be conſtrued in favour of the Legatary. (d) (a) Gg ib. 

14. A. B. Covenants with C. D. to convey him ſuch a Field, or to qui dus f. 
pay him 50 l. which of the two C. D. pleaſe, C. D. makes his Will, Let. f. 
and 3 to 7. G. whatever A. B. owed to him the ſaid C. D. 
and dies. r 
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from the Executor of C. D. The anſwer is, he may compel him to 
1 Commence an Action againſt the ſaid A. B. And as C. D. had his 
= Election whether he would have the Field or 501. which Election 
WE --- 6e) Gloſſ. in & upon his Deceaſe came to his Executor : So now by vertue of this - 
fi quis ita. l. Deviſe that Election ſhall be in F. G. as the Legatary of C. D- (e) 
fic legatum .. 1 f. A Teſtator having eight fat Oxen, ſaith I give them all to 
ce Lxgat» 1. 4 B. or 10 l. for each of them at bis own choice. A. B. dotli chuſe 
four of the Oxen, and doth demand 40 l. for the other four. This 
the Legatary may not do; for the Legacy of all the Oxen is but one 
Legacy, and therefore may not be divided. (F) Alſo the value of ihe 
(f) L pemioem Oxen ja but one Legacy; for which reaſon neither may that be di- 
fl. r in de The ( aſe is the ſame, if a man bequeath . 50 Gallons of- 
* AIRS Sack or Five Shillings for each Gallon, at the Legataries choice; he 
de Legat. 1. cannot divide the Legacy, but muſt take it all in Sack, or all in Mo- 
(g} Olof. ibid. ney ; Otherwiſe if ſuch Diy iſion were Admiſſable, and the Teſta- 
tor ſhould give ſuch a Horſe or Five pounds at the Legataries choice, 
this abſurdity would follow, the Legatary might take Fifty Shil- 
lings, and one half of the Horſe. (5) | | | | 


(h) in dia- Where the ſame perſon is both Executor und Leguter,and conſe- 
go. quently hath Election to take as either, yet he ſhall not take as Exe- 
cutor to the prejudice of other Legatees, nor as Legatee to the pre- 


judice of Creditors in their Debts; and therefore the ſame thing that 

a Legatary-Executor ſhall make his Election ob asa Legacy, i there 

be not enough beſides to ſatisfy-all juſt Debt}, ſhall be Aſſets in 
(4) Plov. 519. his handy as to Creditors, .towards ſatisfaction of ſuch Debts. O 
ai 5 If a man Deviſe, That after his Debts and Legacies paid, his Wiſe 


87450 ſhall have the Reſidue of his Goods and Chattels to Diſtribute for 
Dyer 277.367. his Soul, &c. And make his Wife his Executrix 


3 In this Caſe it is 
Perk $5 7-57 3-faid ſhe ſhall not have any Election, hut muſttake as Executrix,and 
row e 


Golde b. 185 OY Leg tee, ( : I 

Mor. Caſe 490, Until a E Executor hath declared Or determined his Ele- 

241-474.653, ction either expreſly or implicitly, the Law will judge it veſted or 

*) Dy+r.231. ſerled in him not as Legatee, but as Executor; Becauſe the Law 
- preferring the ſatisfaction of Debts before that of Legacies, will 


preſume none of the Teſtators Goods or Chattels out of the Exe- , 
17 cutor (as ſuch) till the Debts. be paid. va 
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ede, GHRF ian oc 
When aud how Legacies or Deviſes are null, or he- 
rome void or voidable; with certain Caſes in the 
Law touching Re vocations. | 


I, T why Legacies and Bequeſts do fo oſten prove 
ineffectual, is not ſo much becauſe they were originally 
null, or became afterwards void or voidable by any thing relating 
either to the ſtate or perſon of either the Teſtator or the Legarary, 
or by reaſon of ſome accident hapning to the thing it ſelf be- 
+ queathed : But becauſe the Executor hath fully Adminiſtred ( as 
the Common Plea is) and hath not Aſſets wherewith to ſatisfy che 
ſame. When the Legacy is originally void, it is underſtood as 
null; when void by ſome ſubſequent Act relating to the ſtate or 
ſon of the Teſtator, then it is underſtood as revoked ; when 
— ſomething relating to the Legatary, then as forfeited; and 
when by ſome fatal accident hapaing to the thing it ſelf bequeath- 
ed, then it is underſtood as loſt. 

2. Now a Legacy or Bequeſt may be faid to be Originally nul, 
when the Teſtator is a perſon incapable of deviſing at all, at 
leaſt, of deviſing the thing deviſed ; or when the thing it ſelf ; 
deviſed is not legally deviſable, or when then the Teſtator i manner 
of bequeathing or deviling is altogether illegal ; or when the 
Legatary or Deviſce is ſuch a perſon as is not legally qualified 
to take by a Deviſe. Likewiſe, the Legacy or Bequeſt is void 
or voidable by ſomething relating to the Teſtator , when there 
is juſt fear in the Caſe , or circumventing fraud or immoderate 
flattery. It may be alſo by ſome kinds of error or uncertaiaty. | 
Alſo by a ſubſequent or later Will, or by Revocation , Can- 
cellation, Ademption, Tranſlation ; as allo for want of Aſſets. N 25 
And when the Legacy or Bequeſt is void or voidable by ſome- 
thing relating to the Legatary, it is commonly either by reaſon 
of ſome incapacity in his perſon to take by a Legacy or Deviſe, 
or byceaſon of ſome injury done the Teſtator by him and high 
enmity betwixt them; or by endeavouring to conceal, ſophi- 
ſticate, or * the Will, or to obtrude and fer up another 
inſtead thereof, charging it with falſity; or by refuſing, to do 
ſome poiſible and reaſonable thing incumbent by way of charge 
on the Legacy; or by an unwarrantable aſſuming to himſelf by 
his own Authority, and uſurping on the Legacy without the 
Executors licence, conſent, or delivery thereof 3 or by a total 
lailure of ſome Condition annexed to the Legacy; or by the 

ö Legatwrics 


- 


eee and Dees Pare Wt 

. 1,20ha Legataries own waver and voluntary refuſal thereof; or laſtly. 
. by the Legataries death before the Teſtators, or before the — 
9 


dition performed, or before it otherwiſe become due. 18 : 
| the Legacy: or Bequeſt becomes void, in reſpect of the thing it ſelf - 
bequeathed, when by ſome providential and fatal accident with- 
out any neglect or default in the Executor, the thing bequeathed 
doth either totally 


periſh,or is ſo decay d as that it become ufeleſs 
and unprofitable. | | 


Such as are inteſtable, are thence legally - diſqualifgd to 
(a) Vid. par, 1. Aſs of any thing by way of Legacy or Deviſe; and who they 
cap. 7. are, appears elſewhere. (a) Teſtaments made and Legacies given 
by ſuch, are void originally; and ſuch as are originally void by 
(v) E. 6 filius reaſon of any defect in. the Teſtator, that defo ceaſiug ſhall - 
familias. ff qui not be privileged with any ſubſequent Ratification. (5) 4' Teſta» 
91.1 2 mento ad Legatum valet Argumentum. _ An Original defect in the 
ft Teſtator will make the Teſtament and all the Contents thereof de- 
| Teſta. fective allo. (c) y £69724 


(8) L. la i- — 4. If the manner of the Diſpoſition of 2 


| | | Bequeſt or Deviſe be 
_— Ow illegal, it renders the Bequeſt originally null; as when the Teſta- 


Voluitas non tor Wholly refers his Will therein to the pleaſure of his Executor 
deber ex alienobr any other perſon, as if the Teſtator ſhould ſay, [ 1 make ſuch 


arbirrio per · my Executors as my Sow ſball think ow [ Igive 10 l. to bu 
dere, Bart. ſoe ver my Executor (hal eaſe. 4) There are ſeverat other ways 
3 in dick. l hereby the manner of the diſpoſition may be illegal, and poſſibly 
— cn. the more in regard of that vaſt extent and latitude of words, 
Leg. & l. lega» Which the Law allows Teſtators in making Wills, and beqeath- 
tis C. de Legat. ing Legacies : No words, or language, or {igns almoſt but may 
Lal. fidei ſerve for a Bequeſt, provided they be but ſenſible and intelligible. 
| — co (e) Inſomuch, that though the Teſtator ſhould quite hold his peace, 
8 8 and but nod thee a Legacy, whether he can ſpeak or not, or whe- 
100. nu 7. ther interrogated thereunto or not, the Legacy is good. (F) 
vol-4., „Underſtand not this of the Teſtator nodding between a 
9 og wake, between ſenſe and no ſenſe; but when by his nod he makes 


& |. & in Epi. an incelligible ſign of his mind and intention; the reaſon hereof 
gola ff de fidei is, becauſe the Law more favours a Teſtators Will than his 
commiſſ.& Words. (g) $1 | 

Maar. de Con- F. If the thing bequeathed be not legally devifable, it is a 
83 void Bequeſt. () Or if the thing deviſed or bequeathed ceaſes to 


de the. Teſtators, either by any voluntary act of his own, or 
boos thereunto compelled. b 


y lome urgent neceffity , the Legacy is 
(b) V'i lopraz extingyyſhed, () Likewiſe if by the Teſtator the thing bequeath- 
ap 6, _ ed be in its.very ſubſtance and body ſo changed into another 
Ir mY form, that. it is not reduceable to its priſtine ſubſtance : In ſuch. 
— de Cale it will be preſumed, that the Teſtator hath alſo altered his 
Legat. 1. nu. mind, and the Legacy is void; orher wiſe, in caſe it may again be 


„ 3, & 34. reduced: 


„ 


# — — 6 — 6 


reduced to its former ſhape and fathian ; (T) for by the diffolution () Bart. in 1 
and change of the thing bequeathed 10 Neher form, and by Scrum fili. f. f 
the Teſtator himſelf, the Law preſumes his mind and intent to Bert. 11. 1. f. 
DED 
6. Although the chin EY deviſable, yet if the Le- maler Las. 
gatary be incapable, an legs ly diſqualified to take by a Deviſe, 3 
the Legacy is as void in effect, as if it had never been bequeathed : (1) L. Scia, 
Now as one contrary isilluſtrated by another, ſo by obſerving who 3? rege. & 
are the perſons q to be teſtable, you may infer who are the ia; ES 
illegatable; and 2s all are teſtable who are not by Law ſpecially 
prohibited, ſo all may take by a Deviſe, whom the Law hath made 
no ſpecial proviſion againſt. 1 6 
Every Legacy given by a Teftator, circumvented by Fraud 
to — the ſame, is be fo () This is not to be en . peg 
to that kind of Fraud, which is known and underſtood by the Teſt& 1 # de * 
Notion of Dolus Bows. (v) And albeit Fraud, ſpecially in the Te- txcepr. gol. 
ſtator himſelf, in reference to his Will, be not to be preſumed; (e) C Bald. in 1.6 + 
yer the Circumſtances may be ſuch , as will render the 1105 =o Uh cath 
cion thereof very Conjectural, which with ſome Adminicular _— * ; 
proof may ſerve to invalid the Legacy, ſpecially if Natural ib. wy \ 
» Piety, or Charity fall not under Conſideration in the ws 7 hoe 
5 | 70 edicto I. alie- 
8. Likewiſe, if the Legacy were, as it were extorted from the nar.f, de alien. 
Teſtator, or being under a Fear did give the fame, it is void. (y) — 5 
Here (as in ſeveral other Cafes, purpoſely omitted to wave (p) Burt. in 1, 
Prolixity ) the Law makes many Ampliations and Reſtrictions. bn. ff 6 quis 
If there were at the time of bequeathing a Fear upon the Teſta- lig t*f-prohib, - 
tor,. it could not be (as it ought ) rp. Fo voluntas, Yet under- 
ſtand, it muſt not be every Fear, or a vain Fear, but a juſt Fear, (% L4 quis ab 
that is, ſuch as indeed withour it he had not made his Teſtamens 3 1 
at all, at leaſt not in that manner, nor given ſuch and fuch Le % audi 
cies. A vain Fear is not enough to make either Teſtament or entialh & cum 
gacy void 2 But it muſt be ſuch a Fear as the Law intends, Diledus. De iis 
when it expreſſes it by a Fear that may Cadere in conft antem vi- gun met. cauſ. 
rum (7); that is, ſuch a Fear as may produce ſuch a Terror as to % Gott ; C. 
cauſe a well refolved perſon, ſpeciaily in his ſickneſs and weak- cum D 
nefs, to do what otherwiſe be would not. Now a leſs Fear will ſponſihbus. 
ſerve to terriſie a Woman in this Caſe, and fo the Law under- (% L. hoc 
ſtands it () Bur each of theſe muſt be well proved, otherwiſe bidde $.alien®. * 
they do no Prejudice either to the Teſtament, or any thing there 2 _ w— 
in bequeathed (. | | a m_—_ 
9. Inordinate, Importunate and Immoderate Flattery de- (e) erk. de 
ftroys alſo the Diſpoſition of a Legacy given to the Flattercr, or Tell. Conjag. J. 
any other by his Sycophantick Sollicitations and Procurement, 1 f 19: 23: * 


az if Fer precepded fuch Fler (3 and Eraud actor Lieb new 
| panied 


\ 


3 


—__ 
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4) Sichard, in panied it (a): Or in caſe the Teſtator s underſtanding be bur lit 


ult. C n quis tle, and the Legacy great (b): Cry ext ary il ſuch immo · 


teſt, prohid.9u. qerate Flattery proceed from ſuch as ye e chief care of the Te- 
(G nia aa a. ſtator in his ſickneſs, as his Wife, Phyſician, or the like (e): Or in 
poſtill. a Dec. caſe there were a precedent Teſtament made by the Teſtator (d): 
Conf: 429. Or when the flattering words are ſpoken to a perſon much in 
(c) Malin ibid. Debt (e). In all theſe Caſes, ſpecially it is, herein immoderate 
A 1 Flattery circumſtantiated as aforeſaid, ſhall invalid a Teſtament as 
%) c e Jan, Well ax the Diſpoſition of a Devile or Lega... 
Concil. 14. Vel. 10. Touching Error in the Teſtator in reference to the Lega · 

cy or Deviſe, it muſt be conſidered whether it be an Error of 


0 ; | 
(eL. generali the Name, Perſon or Quality of the Legatary ?..Oc, Whether an 


& ibi Barr. fk. . "T0 
Error. of the Uanrtity, Quality, Subſtance, proper Or 
2 uu Name Welle of che Thing bequeathed. If it be an Error 
+ *only in the Proper Name of the thin deviſed, it doth not hurt 
t the Legacy, ſo as the Subſtance thereol be not alſo miſtaken; as 
 {. » when a Teſtator grtenting to deviſe, Long-acre, deviſeth ic by 
"... ,. +» the Name of Blachacre; erring not in the Subſtance, but only in 
the pro er Name of the Thing deviſed - ln this Caſe, the Devi- 


_ 4+ +» +" Tee ſhall have Long. «ere. Otherwiſe it is, if it be an Error in 


the Name Appellative; as intending to bequeath a Horſe, he de- 

4 viuiſcth a Houle. The reaſon of this difference is, becauſe the 
Names Appellative of things are innumerable, being ever ſo called, 
I and of natural Conſtitution, as Houſe, Horſe, and the like; and 
© *therefore an Error therein is as injurious to Legacies, as an Error 

In the very Body or Subſtance of the thing it ſelf deviſed. But 
dhe proper Names of things being only ſuch as are meerly acciden- 

| tal, and given or impoſed by them, are mutable, and may be 
changed by men, ſuch as Long-acre, Black-acre, and the like; 

| Ty 06 an Error therein only doth not prejudice the Lega- 
HL. fquisin cy (F). But if the Error be in the Name Appellative, the Tel 
tundi ff. defe8. tor ſaying, I bequeath a Horſe, when he intends an Ox, the Legacy 
LOT > nk good; no, not of the Ox, albeit his intention thereof 
Glo. Mid. Were evident (g). The Law is the fame, in caſe the Error be in 
(62 dec the Subſtance of the thing deviſed ; as if the Teſtator intending 
L. quotiens to bequeath 5 J. doth bequeath his white Mare (5). Such an 
ff. de ha rcd. Error is deſtruQive to r Legacy, as an Error in the Name Ap- 
ine. pellative thercof (i), or as an Error in the Perſon of the Legatary, 
8 in Which is as prejudicial to a ar Fe as either of the other; whence 


it is ſuppoſed by ſome, that Facob was not de jure his Father 
* Tſaac's Heir, but Eſau, becauſe by an Error he miſtook Jacob for 
his Son Eſau, thereby erring in the very Perſon of the , 
| and in the very Body and Subſtance of the Perſon he meant and 
intended: The: beſt Salve in Law (not wading into the Myſtery 
of Divine pre · ordination) for this is, That Iſaae did not 
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Ferber or miſtake hn this matter; bur doutsedly only, in that he Se 


faid,. The Voice is Fazob's Voice, but lands are the Hands 
of Eſau; whence it may well denten a Wha Jacob, and not iis 
Eſau, was de jure his Heir; for though Error in the perſon of the ; of ai 
Legatary, or in the Body or Subſtance of the thing bequeathed, | a 
doth vitiate the Legacy, yet a bare Dubiration or Haſitation pr 
deth not (a). And as touching an Error only in the Quantity Wd e e 
in the thing bequeathed, ſuch Error doth not prejudice the Lee. 
gacy, at leaſt not ſo as to invalidate the ſame; for if the Teſta- 1 r 
tor intending to bequgath 20 J. doth Either ſpeak or write but 
10 IL the Legacy is good for 20 J. not intending to give only 101. 
ſays 201, it is good only for 10 J. (H. Or if 200 J. be written (5) G 
inthead of 100/. it is good only fer 100 1. that is not according idig. Wag 
to the ſcription, but according tothe Teſtator's intention (c). And (c) 1bid 
as thus it is in Quantities Numerical, ſo alſo it holds in Ovantities 
known and diſtinguiſhed from the other by being Quotative, or 
indeed more properly Quantitative; as it a Teſtator intendins 
to deviſe all his Manſion: houſe, doth expreſs himſelf only by the 
one Moiety or third part thereof (4). Likewiſe Error only in the (a) Jaſon 
Quality of the thing dequeathed, doth no more vacate a Legacy, qui 4s 4h £ 
than doth Error in the Quantity, provided the Subſtance of the de Leg. . ubi 
thing be not alſo miſtaken (e): Bur an Error in the Quality of valet Legatum 
the Legatary, where ſuch Quality was the Final Cauſe ot Licet e in 
Legacy, that is, ſuch as without which the Teſtator would n — nay ay 
have given the (H, doth viciate the fame 5 becauſe the diſcrera, * 
Law preſumes the Teſtators intention to ceaſe at the ceaſing of (.) Angel. in 
the Final Cauſe thereof; otherwiſe if the Quality be only fich, dick. I. {1 quis 
as were meerly a Demonſtrative or Moving Cauſe C); yea, or nal. 
an impulſive Cauſe, if it be not by way of Condition joyned with { 3.) Manic FL 
the Legacy (5). | | Comect. vir 
11. Uncertaimty is another Impediment to the validity of a Vol. |. 4 tir. 5, 
Legacy, and will make it void (i), unleſs by a ſufficient proof you 9% 1 
can reduce the Teſtators meaning to a Cercainty ; ſo that if the OL . — 
Teſtator bequeath a cy to ſuch a one (not naming . any body) in prin. — 
as ſhall do ſuch a thing (naming the thing; ) this Deviſe is good Cond. & Hem. 
to him whoſoever ſhall firſt perform the Condition before or after (% Sichard. in 
the Teſtators Death. Ik this Uncertainty refer to the of 2» Chand, 
the Legatary, the Legacy is void (&), unleſs he who at firſt was (hy e 
, uncertain,doth afterwards by ſome future Event become certain (1): Com. Opin. $. 
As if the Teſtator ſhould ſay; | give 100 J. ro whomſdever Legat. q. 64. 
mall make my Son fir for theUniverſiry, If it refer to the thing (Bert in]. 
bequeathed, and. proceed of Error, it's viſible by the Premiſes in Nee ff de 
what Caſes void or not; if it proceed of too much Generality ot SEL als 
the V ords of the Bequeſt, the Executor is diſcharged if he give any ee. 
thing to the Legatary 3 if it proceed of words too General relating Porte s 


fo 


** 
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4) Sichard. in panied it (a): Or in caſe the Teſtator's underſtanding be bur. lit 
. uſt, C ni quis tle, and the Legacy great (H: Or more eſpecially, it ſuch immo. 
teſt. prohid.9u: Jerate Flattery proceed from ſuch as have the chief care of the Te- 
( lia an a. ſtator in his ſickneſs, as his Wife, Phyſician, or tho like ſe): Or in 
poſtill. ad Dec, caſe there were a precedent Teſtament made by the Teſtator (d) 
Conſ: 49. Or when the flatrering words are ſpoken to à perſon much in 
(c) JAalin ibis. Debt (e). In all theſ Caſes, ſpecially it is, wherein immoderate. 
9 V Flattery circumſtantiated as aforeſaid, ſhall invalid a Teſtament as 
42) $0.6. Jan, well ax the Diſpoſition of a Devile or Lega. 
Concil. 14. Vel. 10. Touchiag Error in the Teſtator in refererice to the Lega- 
2. cy or Deviſe, ir muſt be conſidered wherher, it be an Error of 
(eL 2 che Name, Perſon or Quality of the Legatary? Or, Whether an 
1 * Exror.,of the Quantity, Quality, Subſtance, proper Name, or 
PRI Name Appellative of the Thing bequeathed. If it be an Error 
 — only in the Proper Name of the thin deviſed, it doth not hurt 

t the Legacy, fo as the Subſtance thereof be not alſo miſtaken; as 
when a, Teſtator Fee to deviſe Long · acre, deviſeth it by 
100 the Name of Blagk-acre ;, erring not in the Subſtance, but only in 
the proper Name of the Thing deviſed - ln this Caſe, the Devi- 
_ 4-4 + *" ſee ſhall have Long.cere. Otherwiſe it is, if it be an Error in 
the Name Appellative ; as intending to bequeath a Horſe, he de- 

„ 2,4 iſeth n Houl. The reaſon of this difference is, becauſe . the 
5 Names Appellative of things are innumerable, being ever ſo called, 
; and of natural Conſtitution, as Houſe, Horſe, and the like; and 
therefore an Error therein is as . ae, to Legacies, as an Error 

In the very Body or Subſtance of the thing it ſelf deviſed. But 
the proper Names of things being only ſuch as are meerly acciden- 

ral, and given or impoſed by them, are mutable, and may be 

changed by men, ſuch as Long-acre, Black-acre, and the like ; 
N ul an Error therein only doth not prejudice 'the Lega- 
cy (H. But if the Error be in the Name Appellative, the Teſta- 
8- tor ſaying, | bequeath a Horſe, when he intends an Ox, the Legacy 
is not good; no, not of the Ox, albeit his intention thereof 
Goc. i334, Were evident (g). The Law is the fame, in caſe the Error be in 
2 vocab. the Subſtance of the thing deviſed ; as if the Teſtator intending 
L quotiens to bequeath 5 J. doth bequeath his white Mare (6). Such an 


BY ha red. Error is deſtruQive to r Legacy, as an Error in the Name Ap- 
Ink. 


| pellative thereof (i), or as an Error in the Perſon of the Legatary 
* in ich is as ocejudicial to a ar Fe as either of the other ; wheace 


” 
* 
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it is ſuppoſed by ſome, that Facob was not de jure his Father 
Tſaac's Heir, but Eſau, becauſe by an Error he miſtook Jacob for 
his Son E/as, thereby erring in the very Perſon of the y. 
and in the very Body and Subſtance of the Perſon he meant and 
intended : The: beſt Salve in Law ( not wading into the Myſtery 
of Divine pre-ordination) for this is, That Iſaae did not altoge- 
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ther err or miſtake Fe this career; but dout-edly only,” in that he 77 5 
aid, The Voice is Fazob's Voice, but che, ande are the Hands 
of Eſau ; whence it may well be inſerr d That Facob, and not 125 
Eſau, was de jure his Heir; for though Error in the perſon of the — 8 
Legatary, or in the Body or Subſtance of the thing bequeathed, 55 
doth vitiate the Legacy, yet 4 bare Dubitation or Hzſitation | 
doth not (a). And as touching an Error only in the Quantity ,., „„ 
in che thing bequeathed, ſuch Error doth not prejudice the Le. (. cel. we. 
gacy, at leaſt not ſo asto invalidate the ſame 4 tor if the Teſta- ü we. 
tor intending to bequgath 20 + doth Either ſpeak or write but 
10 Uthe Legacy is good for 20 J. not intending to give only 10. 
ſays 10 J. it is good only for 10 J. (H). Or if 200 J. be written | 
inſtead of 100 l. it is good only fer 100 J. that is not accordin — pay mY 
to the ſcription, but according to the Teſtator's intention (c). And 5; 
as thus it is in Quantities Numerical, ſo alſo it holds in Ovantitics w_— 
known and diſtinguiſhed from the other by being Quotative, or 
indeed more properly Quantitative; as it a Teſtator intending 
to deviſe all his Manſion houſe, doth expreſs himſelf only by the | 
one Moiety or third part thereof (4). Likewiſe Error only in the 4) Jaſon ; 
Quality of the thing dequeathed, doth no more vacate a Legacy x Ja — : 
than doth Error in the Quantity, provided the Subſtance of the 4 Leg. 95 
thing be not alſo miſtaken (e): Bur an Error in the Quality of cler Legarum 
the Legatary, where ſuch Quality was the Final Cauſe o Lier Error in 
Legacy, chat is; ſuch as without which the Teſtator would nor nne = 
have given the Legacy (F), doth viciate the fame 3 becauſe the iſerera, * 
Law preſumes the Teſtators intention to ceaſe at the ceaſing of (+) Angel, in 
the Final Cauſe thereof; otherwiſe if the Quality be only ſuch, 494-6 quis 
as were n e Moving Cauſe (g); yea 2 10 de Le- 
an” impulſive it be not by way of Condition j 1 , 
_ * ob J y way ition joyned with he ye de 
11. Uncertainty is another Impediment to the validity of a Vol.. 41. 5. 
Legacy, and will make it void (i), unlefs by a ſufficient proof you 9% 16 
can reduce the Teſtators meaning to a Certainty; ſo that if the fs, 
Teſtator bequeath a cy to ſuch a ont ( not naming. any body) in pri — 
as ſhall do ſuch a thing (naming the thing; ) this Deviſe is good Cond. & bes. 
to him whoſoever ſhall firſt perform the Condition before or after (% Sichard. in 
the Teſtators Death. If this Uncertainty refer to the perſon of Red, 6e haved. 
the Legatary, the Legacy is void (c), unleſs he who at firſt was — 2 
uncertain, doth afterwards by ſome future Event become certain (i) On. 0 as 
As if the Teſtator ſhould ſay; | give 100 l. ro whomſdever Legat. 4 68. 
mall make my Son fit for theUniverſiry, If it refer to the thing () Bert in l. 
bequeathed, and. proceed of Error, it's viſible by the Premiſes in Nun AE 
what Caſes void or not; if it proceed of too wuch Generality ot ET Js 
the-words of the Bequeſt, the Executor is diſcharged if he give any 8 | 
thing to the Legatary 3 if it proceed of words too General relating Parte A 
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I LET 
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* {a) Zal. lib, 1. 
Aer 
prin. nu. 33. 


Alex. & Angel. 
in J. ſi Domus. 


Part III. 
ſo much by Nature 


reĩ judic. ldem 
in Conſ. 296. 9 . * 

nu, x. Vol. 5. intended; or unleſs it may (as was before hinted ) be reduced to a 
g) L in tem · Certainty by ſome future Event (5). 


5 ; 3h codemque ult. fl. de hered. inſt. & F.incertis inft.de legib. (h L. quidam reloyaras ©. de 
re > : 


(5) L. remle- 12. Again, a L or Deviſe may be void by the Teſtators 
gatem, I. ſi ſer- making a latter Will, and not inſerting the ſume therein. Like- 
Les by adim. iy iſe the Teſtators voluntary Alienation, of the thing bequeathed, 
br te "om ex is an actual Revocation thereof (i). The Reaſons are, becauſe the 
familia g f rem Law thence preſumes the Teſtater would not have his Executor 


7 
4 


dne in g Law will preſume it to be done not wittingly and willingly, but 
Fecht d inconſalto and advised (m). 


aſt. gelen. 


13. 
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A or Deviſe may alſo be made void by Ademption, 
wich as away of the Legacy by the Teftator expreſly 
in Fact, or in Conſtruction of Law. And this Ademption may be | 
by the meer naked Will and Pleaſure of the Teſtator, without (,) L. fl jure F. 
any Reaſon ſolemnly given by him for ſo doing (e). And in a Co- de leg.z. & L. 3. 
dicil he may make an Ademption of that Legacy which he had $ ult. ff. de a- 
before bequeathed in a Will; As thus, vis. Gm. Leg: 
14. A. B. of London being bound for Tork, makes his laſt Will 
and Teſtament before he begins his Journey, wherein he appoints 
C. D. and E. F. to be.his Executors. And commanded, in 
caſe he ſhould happen to die at York, war hg. ive F. G. of 
that City 100 l. to bring his Body to Londen; and it any Money 
of that I oo l. were left over and above the Charges of ſuch his 
Funeral, F. G. ſhould have it. The ſame day A. B. makes a Co- 
dicil, and therein deſires his Executors, That in cafe he died at York 
or on the Road, they ſhould cauſe his Body ro be brought back 
to London, and there buried by his Wife and Children. After the 
Teſtator dies either at York or on the Road. The Executors cauſe 
his Corps to be brought to London, and there buried as he a 
pointed in the ſaid Codicil. The Funeral coſt 60 J. J. G. her | 
mands the remaining 40 l. the Law will not give it him, becauſe 
in the Codicil there is an Ademption of the Legacy expreſeꝰd in 
the Will, and a Tranſlation thereof to the Executors implicd in 
the Codicil. (f) IE O) $ quis Give 
T5. In Caſes doubtful the Preſumption ſhall not be for — f. 
Ademption; (g) therefore where other ConjeQtures may be had, () 1. 4. g f d- 
ſuch Preſumption ſhall ceaſe: For which Reaſon, if the Teſtator obus 72 i 
gives his Houſe to one, and after in the ſame Will give the ſame legar.& Bald. in 
Houſe to another, it ſhall not be conſtrued, as if he would take | fiplurib. nu. 
the Houſe from the firſt, but rather that he would have them de Legat · i. 
both Collegataries, unleſs there be very pregnant Proof of the 
Teſtator's Intention to the contrary. () Otherwiſe if a Teſtator 2 _ l. 
doth deviſe a Houſe to A. B. and after give the fame Houſe by ,;, 8 NY 
Deed of Gift to C. D. in this caſe the Deviſe to A. B. is extinct. nomin. & Bald. 
Or if after be buys the ſame Houſe of C. D. and dies, and A. de-in I. Cohered. 
mand the Houſe, he cannot recover it, unleſs he can prove J Cohares in 
that the Teſtator by a new Declaration of his Will intended he 8 
ſhould have it. (i) Likewiſe if a deviſed Houſe be pull'd down, (i) Gif. in! 
and another built by the Teſtator in the ſame place, the Deviſe is cum ſervos in 
void, unleſs it can be proved that the Teſtator intended other- de adim. Leg. 
wile. (()) I (k) 1. ſ ita leg. 
16. The effect of an Ademption may alſo happen in defe&®* * = 
- of performance of ſome Condition charged on the Legatary ; buy 
a Condition ing meerly upon the Teſtator himſelf, worke 
no Ademption, in it be never performed. The Rea: 
Mmm ſons 
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ſons in Law are, Becauſe ſuch a Condition, if deficient, ſhall be 
underſtood, as if the Diſpoſition were pure and ſimple without 
any Condition at all; as alſo becauſe ſuch a Condition is not held 


as a Real Condition, but rather as the counterfeit thereof. For 


Inſtance, Suppoſe the Teſtator in his Teſtament faith, L I will 
that A. B. ſhall baue 20 l. if I ſo order it in my Codicil, or if be 
doth what | ſhall there appoint his, ] The Teſtator dies without 
making any Codicil, or having made one, there a 


ou no- 
thing therein appointed by him for A. B. to do; he ſhall have 


1 the 20 l. notwithſtanding ſuch Condition, for the Reaſons afore- 


& Gloſſ. ibid. f. 


ſaid (I) . 


r Another way whereby Legacies become void, is when the 


ln) Argum. & 
Rub. in tit. de 


Teſtator takes them from one, and gives them to another, which 
the Law calls Tran ſlation, and which is more than a bare Adempti- 
on thereof; for this doth only take it away, but that doth not only 
ſo, but gives it to another, or takes it from one that it may be given 
to another, or takes away one thing that another may be given ;ſo. 
that Tranſlation compriſeth init Ademption and Bequeathing (.) 
[Whar I gave to A. B. I do give to C. P. It is a Tranſlation to C. 
D. implying an Ademption from A. B.] py 

18. This Tranſlation may be four ways,as cither from one Le- 
gatary to another, or from one Co-executor to another, or from 
one thing to another, or from a pure, ſimple, and abſolute Le- 
gacy to a Cond'tional one (»). And it carries with it the ſame 
Conditions the Legacy had before its Tranſlation, unleſs it be 
ſuch a Condition as is inherent in the Perſon of the firſt Legatee: 


As if a Merchant Teſtator ſhould give in his Will 500 l. to his 


Son Fobn then in the Strarghrs, upon this Condition, if his Ship 
thall ſafe arrive from the Straig bia. After he takes this Legacy 
from his Son Fobn,and by way of Tranſlation gives it to his Son 
Wiliam at home without any Repetition of the ſaid Condition, 
and dies. In this Cafe, and notwithſtanding ſuch Condition were 
not repeated in the ſaid Tran ſlation, yet the Law implies it, and. 
William cannot claim the 500 l. till the Ship returns. Not fo, in 
Caſe the Condition were inherent in the perſon of Jabn the firſt 
Legatee ; as if the Teſtator had ſaid, LI give my Son Fobn 5 00 J. 
upon this Condition that he come home ſafe in my Ship from the 


Straigbti.] In this caſe the Law will not imply the Condition as 
| 2 — — repeated in the Tranſlation to William, which was neceſſary in the 


000. 


perſon of obs (0). 

19. Suppoſe a Teſtator gives A. B. a Houſe ſimply, purely and 
abſolurelF; after in the ſame Will gives to the ſame A. B. the 
ſame houſe conditionally ; and after ſays, I would not have my 


Executor to deliver A. B. the Houſe which I gave him conditio- 


nally ; In this caſe the Houle is not due to A. B. on any account, 
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unleſs the Teſtator had expreſly added withal, that he would 

have him to have it purely, and without any Condition. (p) Or @) Gl® in L 
if a Teſtator in his Will give A. B. 100 J. and in his Cod 5ol. — 
in which Codicil he ſaith, Phat he would not have his Executor ff sss. 
to give him more than 50 J. In this cafe, there is an Ademption (4) Dix 

of 50 l. from the Legacy of 100 given to A. B. (). 1. fi quis ca $. 

20. A Teſtator faith, I give my Houſe to Fobn Styles, and cum Tito 8. 

my Ground to Williem Styler; after in the ſame Will faith, [What ** 

1 gave to Styles, my Will is to have it taken from him. J And fo 

it doth not appear, from which Styles he intended: In this caſas, * 

the Deviſes are due to both the Styles: For if he had given a - 
Legacy to Styles, and no Evidence of which Styles the Law would ( Gig 
have been, that it is due to neither; and therefore by parity it ſhall (ac f a 
in the other caſe be due to both. (7) edi, 

21. A Teſtator gives 100 J to his Daughter, ſaying withal, 

That if ſhe will not marry with A. B. it ſhall be taken from her, 

and given to him, and dies. After the Daughter alſo dies, and- 

before ſhe was capable of Marriage, or ualified for conſent there- () L. cacimus. = 
to: In this caſe, the Legacy of the 100 J. is not tranſlated from C. de penis. & 
her to A. B. becauſe the Tranſlation here ſeems to be threatned Man, de Con- 
Nomine pene ; and where there is no fault, there ought not to Ie. ul. vob 12, 
be any puniſhment. (s) nee 2. & 
22. Legacies may be alſo void or yoidable by reaſon of the | 
Incapacity of the Legatary to take by a Legacy or [Devile, and (+) Gott in 3. 
this may happen ſeveral Ways, Generally whatever incapacitates $ fin. f de act 
an Executor for an Executorſhip, hath the ſame effect on a Lega- mend. Leg. & l. 
tary as to a Legacy. (t) But more particulary, if capital and grie- - 1323 
vous Enmity happen between the Teſtator and the Legatary, that — * 
alone by the naked or tacite Will of the Teſtator, that is, with- 12. tit. 4. 

out any 2 — expreſs W * _ the Teſtator, is an Adem- — 5 
ption in Law of his Legacy; but if they happen to be after tecon- „ Ei inimici- 
ciled, the Legacy returns to its priſtine Validiry, becauſe every . 2% 2b 
Man's Will is ambulatory ( fo the Law phraſes it) to the ver ERA 8 
laſt moment. The Law is very clear in this point, (s) which de dn Leg. 
racitely ſo underſtands it. ( Yea, this holds true, albeit the ( L. 4+ #.6e 
Teſtator himſelf were the firſt cauſe of the difference between zaum Legur. & 
_ 2 _ it is kee inferred, that he hath his 5 
mind: Yet the Law in this point is not without its Reſtrichions; (5 Gloſl in l 
for it will not hold in 2 where t tary Coen iris 
hath deſerved well of the Teſtator; nor ſhall every light offence !egne-& 36 quis 
intervening work this Adeaption (3) But a criminal Accuſation #* $ 20» folum. 
will amount to this capital ity : (&) And therefore if the e lis. 
„ A Teſtator of ſome capital Crime, Tar yy 
underſtood as his capital Enemy; and conſequently the Law Scia. © de din 
implies an Ademption of his ; rag (s) Likewiſe the Law s 
Mmmz racitely ( N 


dei commiſſ. in 


3 


e Yen 9 — — 
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_ GJGloſſinl. f. racitely implies the ſame, in caſe the ſhould tacitely 

eee commit a Treſpaſs on the Teſtator's Wife (I) which is no leſs 

Jaſon in L fore, true in the Theory as to matter of Law, than common in the 
nu. 5. tit. eos, Practice, as to matter of Fact. Likewiſe if the Teſtator be- 
(c) Gloff, Bera queath to his Wife, and ſhe play the Whore, ſhe forfeits her Le- 


& alii commu- (c : | . 
22 * 5 23. By the way obſerve, That an Executor is not deprived of his 
is 3 Bert Executor ſhip by intervening Enmity between him and bis Teſtator, 
in l. 1. ff. de iis as the Legatary is of his Legacy; for albeit whatever invalidates 
quibus ut in- an Executorſhip, is equally fatal to a Legacy; yet this will not 
diga. . hold vice verſa: For put the Caſe, That the Teſtator makes 4. 
| ——— and B. his Executors, and bequeaths to A. 100 l. Aſter there a- 
Leger Ratio elt riſes very grievous Enmity betwixt the Teſtator and A. the Co- 
via Inft.bered, executor and Legatary alſo: For which reaſon the Teſtator reſolves 


h.e. ) Executo- upon making another Will, and to take from A. whatever he had 
res eſt capur 


ee la given him. And having accordingly begun to make ſuch ſecond 
min ib: Will, dies before he could finiſh the ſame,or therein ſay any thing 
(e) L. poſt Leg, as to A. Whereupon A. as one of the two Co-executors and Lega- 
fl. de his qui, taries claims both a Moiety of the Teſtator's Perſonal Eſtate, and 
ut indign. the Legacy of 100 |. alfo. ee rms is, V Vhether he ſhall 
Cr. ale bave both? It is anſwered Negatively, He ſhall have a Moiety 
Paul. Caftrenf, Of the Perſonal Eſtate, but nor the Legacy, becauſe a Legacy 
in ſumma C. de may bs taken away by the bare and naked VVill of the Teſtator, 
Legat. that is, by his VVill tacite, and without any ſolemn Formalities: 
L qui cum put the Executorſhip not ſo (d). | 
Lr e, 24. Add to this, That in caſe the Legatary ſhall after the Te- 
r cen ge ſtator s death in his own name accuſe the Teſtament of Falſuy, 


* 


ad leg. Cor. de 


falfis. he loſeth his Legacy (e). Likewife if he ſha!l ſurreptitiouſly get 


( Laon dubi- into his cuſtody the Teſtament, and conceal the fame, he loſeth 
um C. de Leg: 


m C de Leg: the Legacy therein bequeathed to him (f). Or if he cancel the 
Sichard. in dc. Teſtament, his Legacy is loſt (z). Or by his own Authority, 
J. non dubium . 5 , Y » 4 . 

& Perk. ric. Without the Executor's Conſent or Delivery, hall uſurp the poſ- 
Teftam. fo. 4. ſeſſion of what is bequeathed lum: In ſuch cafe he forfeits his right 
(9 * J. thereun:o (); unleſs the 1 himſelf licenſed gra ſo to do (i); 
itio.y Lucius Or that he had it in his poſſeſſion at the time of the Teſtator's 
— & death, there be Aſſets ſufficient to pay his Debts : In which caſe 
() Socin- Con. he may lawfully retain the thing bequeathed to him, without the 
cil. 11.1. 1. & Executors delivery thereof (&): Or when he is as well Executor as 
_ 5 — e (1): Or laſtly, when the thing is bequeathed to pious 
mann e 
7 % 25. Again, unleſs the Legatary ſurvive the Teſtator, the Le- 
dict. Loon eubi- gacy Will not be due (n). Otherwiſe, and if it be not conditio- 
um nu. 1. nal, nor made payable ata future time certain, it will be due im» 
— mediately upon the Teſtator's death (o). Therefore if the Lega-- 


Cauſe cap. 45. (U L. fi poſt ff. quando dies leg, ced, (s)L .unic. ꝙ cum igitur C. de enut. tollend. 
tary 


art III. Of Legacies and Deviſes. 2 
tary die before the Condition performed, or the day of payment "Mn 
be come, the Legacy is loſt (p), if that time were Hel not to (70 L. utertidk 
a day certain but uncertain (q). Otherwiſe, and the day be cer- # de Cond. & 
rain, though the Legatary dies before it comes, the Legacy ſhall Demon. 
accrew to his Executors, for in that caſe the was 22 ö 
the Teſtator's death, though not payable till that day certain be 
come (r). But if the day or time be altogether uncertain, the () L. cedere 

Legacy is then as if it were conditional (:) : And the breach or non- diem ff de verb. 
accompliſhment of a Condition, in it ſelf lawful and poflible, fig- 
doth either ſuſpend or extinguiſh the Legacy. As to that fre- ( Didt. l. de 
quent Condition relating to Marriage, ſo commonly annexed 
to the Execution of a Legacy, it is not impertinent here to infer,” 
That albeit a Condition abſolutely againſt Marriage, is un- 
lawful ; yet not fo, if it be only againſt Marriage with ſuch or 
ſuch a perſon, or with ſuch kind of perſons 3 and therefore the 
Condition is if the Teſtator gives his Daughter 200 l. un- 
der this Proviſo, That ſhe marry with a Merchant, or a Mer- 
chant's Son, otherwiſe the Legacy to be void: In which Caſe, if (e.) Mane, de 
ſhe marry firſt with a Merchant, and after his deceaſe with an. Conject. alt 
other who is not a Merchant, nor a Merchants Son, ſhe ſhall loſe 10 lib 17. tie, 
L rn Lega 1 

26. Laſtly, The Legacy is but equivalent to a Cypher by vo- - 
luntary waver and refuſal of the — „ declaring his Alke Faun 
thereunto; as alſo by the actual and total deſtruction of the thing Titia in prin, ff. 
it ſelf bequeathed; for if neither the Quantity nor the Quality de leg. 2. & 1, 
thereof can a „ the Legacy is void (u]. Hence it is, That yer. wie a4 
the Bequeſt of a Debt is void, if payment thereof be made dotis“ we 

to the Teſtator in his life-time ; otherwiſe if after his death it be (L is q 
paid by the rement of his Executor (w). But if the Te. f4eliberar.kg.. 
ſtator himſelf doth exact the Debt, the Legacy thereof is extin-· aum au 

uiſhed (x). Otherwiſe, if paid to the Executor, by whoſe de- ind 2 
ault if any other thing bequeathed doth periſh, it ſhall be no 6 ge & 14a fia. 

laſs to the Legatary (); nor any loſs to him, in caſe the Lega - fe legar. 1. 
cy be ſomething in general, as an Horſe or an Ox, not ſaying //Pauldecatt 
which; or in caſe the Legacy conſiſt in Quantity, as ſo many 50 — Bs: 
Buſhels of Corn, not ſaying of what Grain, or in what 
Garner or Granary : In which, and other like Caſes, the tus in tit. — 
Legacy is not void, al beit the thing ſo bequeathed ſhall utterly (20 K. incead. 

Upon Evidence in Treſpaſi, the Caſe was, 4 made his Wil pay Ap mat 
in Writing, and thereby Keile his Lands to E. H. and her 1. Pad je. 
Heirs; and afterwards lying ſick, becauſe the ſaid E. H. did not in B. A. Kirton 
come to viſit him, he affirmed, That E. F. ſhould not have any & Simpſon's 

part of his Lands or Goods. It was the Opinion of the Court, Ce Cre 2. 
That it was no Revocation. of the Will, being but by way of Hugh abr at. 
iſcourſe, ſupra. : 


wo 
9 C- 
4 
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Diſcourſe, and not mentioning his Will : But the Revocation 
_— be by expreſs words, that he did revoke his 
— 2 ſhe ſhould not have any of his Lands given her by his 
Trin. 6 k. 6, Lands deviſed by Will to one, and after a Feoffment thereof 
Dyer 74 made by the Deviſor to another; the ſaid Deviſe is revoked hy ſuch 
Hug ĩbid · ſubſequent Feoffment. As in the Lord Bouc ber's Caſe, touching his 
Will made 23 H. 8. Yea, though the Feoffment be not 
reaſon of ſome defect in the yLivery of Seiſin or otherwiſe, fo that 
_ notwithſtanding ſuch Feoffment the Feoffor dieth ſeiſed of the 
Land, yet hereby the Teſtament as to this Land is Revoked. To 
this purpoſe ſuppoſe A. ſeiſed of Land, deviſeth it by Will to B. 
and after makes a Feoffment of this Land to C. and going to ſeal it, 
faith, Will not this burt my Wil? Whereto Anſwer is made, No. 
Then (faith the Deviſor) I will ſeal it, and fo did accordingly ; 
alſo a Letter of Att to make Livery, which was made only 
in part of the Land. And in this caſe it was agreed to be no Re- 
(1) Golf, 33, Vocation of the Will for the Reſidue of the Land wherein no Li- 
N. 7. very was made (1) "BE. 

A Verbal Revocation is ſufficient to Null a writtes Will, and 
therefore if a Teſtator doth but ſay (ſpeaking cum Animo non Te- 
ftandi quead boc ) of his Will that he hath made in Writing, That it 
ſhall not be his Will, it is a Revocation thereof. But if the Que- 
ſtion be asked of one that hath made his Will, Whether he hath, 

or will make his Will? Though the Teſtator ſhould anſwer in the 

(x) Adjudged Negative to both, yet this doth not amount to a Rewocation (2). 

Gala Mid. And although a Verbal Revocation may null a written Will, that 

otherwiſe is good, yet a Verbal Affirmation will not make good a 

written Will, that in it ſelf is void; for neither a Verbal nor any 

other Declaration by any Inſtrument in Writing whatever, can af- 

firm a Diſpoſition made contrary to the Rules of Law: And there- 

fore where a Deviſe of Land in Writing is made to A. B. and his 

Heirs, if the Deviſor ſurviving A. B. ſhall after the Deviſces death 

by word ſay, That 8 the death of A. B his Will is, 

Tria 33 El. in That 4. B. his Heirs ſhall have the Land as abſolutely as A. B. 

© . Abby & himſelf ſhould have had it if he had lived; this Declaration will 
Laver's Caſe, not confirm the Deviſe. 

 Goldub 93. & Note, By all the Juſtices, upon an Evidence to a Jury fn an 

Hoghs ibid. Vol. Ei Fione fir mæ, That if a man hath a Leaſe, and diſpoſeth of it 

13 by his Will, and afterwards ſurrenders it up, and takes a new Leaſe, 


tion. Mich. 31 


Bl. C B. Goldab. and after dieth; That the Deviſee ſhall not have this laſt Leaſe, 

109, 110. vid. becauſe this was a plain Countermand of his Will. 

Co. 1. par. 61. A Feme Sole was ſeiſed of Lands in e and by her laſt Will 
_ — 7 + deviſed them to J. S. in Fee, and afterwards ſhe took the Deviſce to 

Hnghaidid, Husband, and during the Coverture ſhe countermanded her Will, 


ſaying, 
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ſaying, That her Husband ſhould not have the Land, nor any other 
Advantage by her Will. It was adjudged upon great Deliberati- 
on, that it was a Countermand of the Will, the words being ſpoken 
after Marriage; for the making of a Will-is but the Inception 
thereof, and takes not effett till the Deviſors death. And indeed this 
very Intermarriage is a nulling of the Deviſe, inaſmuch that the 
Heir bf the Woman, and not her Husband, ſhall have the Land; 
for a Feme-Covert hath not any Will, it being in the Judgment 
of Law ſubjeR to the Husband% V Vill. 

One deviſed Lands to his Siſter in Fee, and after made a Leaſe 
to her for ſix years of the Lands, to begin after his Deceaſe, and 
delivered it to a Stranger to the uſe of his Siſter; which Stranger 
did not deliver it to her in the Teſtator's life-time, and ſhe re- 
fuſed, and claimed the Inheritance. In this caſe it was reſolvd, 
becauſe the Deviſe and the Leaſe made to one and the ſame Per- Mich. 2 Jac. in 
fon, beginning at the ſame time, cannot ſtand together in one and CB Cook and 
the ſame Perſon, That it was a Countermand of the Deviſe. But Bullock 1 Cafe. 
it was there agreed by all the Juſtices, Thay if the Leaſe had been Cg. . K 
made to any other than the Deviſee, they might ſtand together, Hught Abe ea. 
and the Leaſe ſhould not have been a Revocation of the VVIII 
as to the Inheritance, but only during the Term. The fame caſe 
is put in other words little different from the former, That where 
one deviſed his Land 85 S. in Fee, and 12 years aſter he 

made a Leaſe to the ſame F. S. for 60 years to begin after his 
the Deviſor's death, and delivered the Deed to a Stranger, who 
did not deliver it to F. S. until after the death of the Deviſor, and 
the Deviſee never agreed to the Leaſe, but after the Deviſor's 
death claimed the Land by the Deviſe; This was held to be a 
Ceuntermand of the Deviſe, But it was Agreed, That if the 
| Leaſe had been made to a Stranger, it had been no Revocation, 
for the Term, And it was alſo Agreed, That if the Leaſe had 
been made to F. S. to begin preſently, or afterwards at any time 
in the Deviſorꝰs life · time, that this had been no Revocation ; for 
then it might alſo have ended in his life-time, and ſo might have 
well ſtood and conſiſted with his Will. And therefore it a Deviſe 
be of a Mannor to one, and after a Deviſe of a Leaſe thereof be 
by the Deviſor made to another , this is no Revocation for the 
Reſidue (1). By theſe Premiſſes it is evident, That of Deviſes (.) O ibi. 
there may be Revocations by Law Implied, as well as by the 
Deviſor Expreſſed, grounded on this Rule in Law, That any Ad 
or Thing done, or words ſpoken by the Teft ator after the Teftament 
made, that doth alter, and is inconſifent with all, or part of bis (+) Co. 4. 62. 
Teftament before made, is a Revocation of it, or of that part there- & 3. * 35 
of that is ſo croſſed and altered (2). > EINE 


In an Ejectione Firma upon Evidence to a Jury. It was re- 3 
* 


P 
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. folved by the whole Court, That if one make his Will in Wri- 


ting of Lands, and afterwards upon Communication faith 
That he bath made his Will, but that ſhall not ſtand. Or 1 
will alter my Will, Sc. That theſe words are not any Revoca- 
tion of the Will, for they are words but in futuro. But if 
he faith, I do Revoke it, and bear witneſs thereof, hereby he 
abſolutely declares to Revoke it in præſenti; it is then a 
n n Revocation. And in this Caſe it was agreed by the Juſtices, That 
B.R.Craavel & as one ought to be of good and ſane Memorie at the diſpoſing, ſo 
Sanders Caſe. he ought to be of as good and ſane Memorie at the Revoking of it. 
Cro. 2 And as he ought to make a Will by his own directions, and not by 
wo er ws 
2 wy n — : So be ought to revoke it of himſelf and got by Que- 
5 If a Man deviſe 20 /. to the pooreſt of his Kindred, it is void 


Roll. Abr. tit. by reaſon of the uncertainty whom the Court ſhall judge the 
Deviſe. lit. D. eſt. 


— = 1 A Legacy of 20 J. given by a Teſtator to his Daughter, to 


& : . 
7, Cg Whom his Executor gave Bond in 40 l. for payment thereof ac- 
8 cording to the Will. The Daughter takes Huband „who ſued 
the Executor in the Eccleſiaſtical Court for the Legacy. The 
Executor pleaded payment according to the Bond; and becauſe 
the Eccleſiaſtical Judge would not allow the Plea, the Exe- 
cutor brought a Prohibition, ſhewing by way of ſurmiſe the 
matter aforeſaid. Tanfield een moved for a Conſultation, 
becauſe the Suit was for a Legacy, which is of Eccleſia- 
ſtical Cognizance : And albeit the Executor pleaded Pay- 
ment, which is not there allowed, yet he ought not to have 
a Prohibition, becauſe Payment is a good Plea in that 
Court; and if the Judge there will not allow it, the other 
may appeal to the Superiour Judge; and it this ſhould be ſuf- 
| ered in the Caſe of a Legacy, then the Eccleſiaſtical Court 
ſhould try nothing. But according. to Gawdy, Fenner and 
Telverton, Juſtices ) the Surmiſe is good; for the Executor by 
ä entring into Bond to the Daughter for Payment of the Lega- 
19 Hl. 6 18. b cy, had extinguiſhed the Legacy, and had made the 20 U. 


Roll. Abr. Deviſed a Debt, ſuable meerly at the Common Law, and not 
Rol. ibic. lit T. there. 


wich. 38. 39 Kl. A Stranger diſſeiſes the Deviſor z if he die before Re · entry, the 
B. R. inter Deviſe is void 
Mountague & c vile is void. 


Jeffryes Agreed lf there be divers Deviſes of one thing in the ſame Will, the laſt 


per Cur. & Deviſe ſhall take effect, Co. Lit. 1 12. 6. 
mg" If a man ſeiſed in Fee deviſe the ſame to J. S. in Fee, and 
Dic. nut. . 


KIB. Wilcock afterwards makes a Leaſe thereof to F. D. for years; this is no 
[Oaks por Dow Revocation of the Fee, but only during the Years. Alſo if af- 
ey Roll. ibid. terwards he deviſe that Leaſe to another for Life, yet that 
18 
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Arg Revocation of the Fee, bur only during the Eſtate 
or Life. 
If a Man poſſeſſed of a Term for 40 Years, Deviſe the ſame 
to his Wife,and after Leaſe the Land — another for 20 Years, and 
dye; that Leaſe is not a Revocation of the whole Eſtate, but only 
8 the 20 Years, and the Wife ſhall have the Reſidue by the 
viſe. 
It appears therefore, that a Legacy may indirectly, and by Im- 
plication be Revoked, as well as ireQly and — alle in 
part as well as in whole 3 and the Will may ſtand where Lega- 
cies in that Will do not. e 
But here Note, That Revocations in general are not favouretl Ci) Litt. Bro, 
in Law; for which Reaſon he that will Null or avoid a former 5” * 
Will by Revocation, ought to be furniſhed with very good and Barter cafe. 
ſufficient proof for that purpoſe. (1) Goldeb. 3 . 
A Deviſe of Lands is made to a Wife in Recompence of her Pl. 7. 
Dower, and after ſhe brings a Writ of Dower, and recovers her 
Dower ; by this the Deviſe aforeſaid becomes void, (2) Likewiſe (2) Leon. 1. 
the Deviſe of a Rent to the Wife in recompence of her Dower, is 
good : But if ſhe bring Dower and recover the Rent, it ſeems 
the Deviſe is void. Her acceptance of the one, is a waiver of 
In a Replevin upon Evidence given, the Cafe was this, I. N. 
was ſeiſed of the Lands in Queſtion, and of divers other Lands; 
and by his laſt Will Deviſed all his Lands and Tenements to A. 
M. of London in Fee. After which he made a Feoffment in Fee 
of the ſame Lands which he had Deviſed to the ſaid A. and when 
he Sealed the Feoffment, he demanded and faid, will not this („ee 
hurt my Will? To which it was Anſwered, That it would not: 1x8. Goſlin 
And he faid, if this will not hurt my Will, I will Seal it, and verſ. War- 
then be Sealed it, and a Letter of Attorney to make Livery: burton & Criſp. 
The Attorney made Livery in ſome of the Lands, but not in the 
Lands in Queſtion ; afterwards the Teſtator died. It was ſaid, 
That the Feoffment was a Revocation ; for if the Teſtator had 
ſaid, That this ſhall not be his Will, then it had been a-plain 
Revocation, and then the making of the Feoffment is as much 
as to ſay, That the Will ſhall not ſtand, But it was Anſwered, 
and Reſolved by. the whole Court, That ic A „That the ch. 29. El in 
mind of the Teſtator was, That his Will Id ſtand, and B. R. Gidſon & 
when he made the Feoffment, this was a Revocation in Law; Flatleſſes caſe. 
and here is no Revocation in Deed 3 For he ſaid, If this will _ 
not hurt my Will, I will Seal it: And although that the Attor- 1, Gas Cale 
ney made Livery in part, ſo as the Feoffment was perfe& in Hugh's abr, 
part; yet for the Lands in Queſtion, whereof no Livery was verb. Wili a»4 
made, the Will ſhall ſtand ; for a Will may be effectual for Teſameats. 


Nun part 
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FEES. part, and for part it may be -Revoked j and the Court told the 
Jury, That this was their Opinion, and the. Jury found accord- 

be Gaſe in Chancery was this, C. E. the Teſtator, 15 Fac. 
made his Will in Writing, and thereby deviſed Legacies to 


Charitable Uſes, and to R. and V. his Brothers, vi. to one an 100 PñJ]u. 


and. to the other 1000 J, and other Legacies to his Kindred; and 


made his Wife his Executrix, and appointed his two Brothers 


- to be joyned with ber as Executors in Truſt for his Wife; after- 


wards 21 Fac. he ſentfor ſeveral Perſons to come to him; when 


SRL 
MER” 
| * n 


” 
ad 


' they came, they demanded of him, Whar Friend he thought beſt 


to be his Executor, and to ſee his Will performed? and whe- 
ther he truſted any Perſon more than his Wife ? He anſwered, 
That his Wife was the fitteſt Perſon, and therefore ſhould be his 
fole Exccutrix. Being then moved to give other 
Father, Brethren Kindred; He anſwered, He would not 


Legacies to bis 


leave them any thing, but bequeathed to J. S. his God-ſon 30 5. | 


And being requeſted by his Wife to give him. a greater Legacy 
He anſwered, Thou knoweſt not what thou ATP do not 


wrong thy ſelf, 30 6. is Money in a Poor Bodies Purſe : And the 


Teſtator ſpake theſe words, Animo teftandi, & ultimam volun- 
tatem diclarandi.- And all this was ſet down ina Codicil: And 
the firſt-Will and the Codicil was proved in Communi forma. 
0 Whether this Codicil was a Revocation of the Le 


ven to 


the two Brothers, was the Queſtion : It was re olved Tom by F 


the Civilians, and by the Judges of the Common Law, That it 
was not a Revocation of the Legacies. Their Reaſons were, 
Becauſe there was an abſolute Formal Will made in his Health, 


and there being no Speech made by him of his Formal. Will, nor 


of the Legacies thereby deviſed. The Anſwer to a doubtful 


Queſtion ſhall not take the Legacies away before deviſed : And his 

anſwering, I will not give them any thing : Upon ſuch doubt- 

ful Speeches to nulliße a Will adviſedly made, ſhall not be per- 

Mieh 2. Car. in mitted, without clear and perſpicuous Reyocation, or words that 
r amount to ſo much: And thereupon upon this Opinion of 


3 15. the Civilians and Judges, the- Lord Keeper decreed. the Lega- | 


dr Hugh. Abr. cies to the Brothers, the Codicil having made no Revocation of 
verb. Wills, &c. them. | 

One that had a Term of years in Land, deviſed that A. his 

Som ſhould have the Uſe and Profit of it during his Life, and 

after that it ſhould go to his Eldeſt-Son, and after to any H:ir- 


(1) Cro.3,230.Male of his Body, and ſo unto divers others to keep it in his 
Cro, 2, 697. 


7. Name to male a Perpetuity: It ſeems to be a avid De 
* Sys viſe (1.) ; i 
104.” Deriſes co Superſtitious Uſes are void (20. 


The 
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The Deviſe of a Remainder to a Perſon or Corporation not © 
in eſſu at the time of the Deviſe, is void, though afterwards 
they come in eſſe : otherwiſe-it is of a -Remainder deviſed to a 

Cort oration begun before the Head thereof be choſen (i). 

If one deviſe his Land to his Wife for her life, and after to 
the Uſe Rectorum heredum ſecundum evidentiam, without more 
words; this (as to the Remainder) is a void Deviſe for uncertain- 

, and no Avermentcan makeit good (2). 

One that had a Davghrer and a Brother, deviſed his Land in 
this manner, wit. I deviſe my Land to my right Heirs of my 
Name and Poſterity. It was held, That neither the Daughter 
oe 7 ſhould take by this Deviſe, but that the ſame WAS (1) Movr's Cale 
v0 ( Fe. : 1181. 

Aae er ia word, and he ſhall have 
the Goods as Executor, not as Deviſee (4). (And. 1. 12. 

Regularly as a former Will is in Conſtruction of Law revoked 
by making a latter Will: ſo alſo may a former Devile be 
overthrown by making a fubſequent Deviſe either in the ſame 
or a latter Will, if they are ſo repugnant to each other, that 
both cannot conſiſt together; and therefore if a man deviſe 
Acre in Fee, or his Site Horſe (having but one of each) to 
A. B. And after by the fame or another Will doth deviſe the | 
ſame to C. D. This latter Deviſe will overthrow the former (5): (5) Co. on Lit. # 
Otherwiſe, where there is a poſſibility of Conſiſtency and not 1'2-3.946.33- 
2 therefore a Man may deviſe his *'*** 54*: 
Lands to one and his Heirs, and after by the fame Will deviſe 
a Rent out of the ſame to another and his Heirs; or may (6)Cro.1:x6, 
deviſe ſeveral Eſtates of the ſame Land, as to one for life, to an- 19, 37. Man 
other the ſame in Fee after thar * 2 Caſe. 389. 

If a man deviſe his Land to his and Heir in Fee ſimple, 
or to a Stranger for Years, the Remainder to his Son and Heir 
in Fee · ſimple, and after the Deviſor s Death the Heir refuſe the 
Eſtate deviſed him by Will, and claim the Land by deſcent ; 
by ſuch Refuſal by the Heir the Deviſe to him is made void. 

But if the Deviſe were to the Son and Heir in Tail, the Re- 

mainder to a Stranger in Fee, in that caſe the Heir waving the (5) pio. 544, 
Deviſe, cannot claim it otherwiſe than as the Deviſe, which he Sed. 596.Dyer. 
wav'd, preſcribes and appoints it (7). 307.215. 

If a Teſtator doth receive or releaſe that Debt which was 
owing to him, and which he had bequeathed to another by his 
Will, fuch Receipt or Releaſe is a Countermand and Revocation 
of that Legacy, whereby it becomes void. a 

Where a Feme Sole deviſed Land to a Man, whom ſhe af- * 
ter married and died, it was held, That her Marriage with (g) Co. 4. 61. 
the Deviſee was a Revocation of her Will (8). Norwich- Gold, 107. 


Nnnz | ſtanding 


(1) Hob. 33. 


(2) Buldr. 2. 88. 4 


* 
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ſtanding, if ſhe ſurvives her Husband, and dies unmarried, the 
Deviſe which by her Will ſhe had made to any other than to her 
ci) los. 348. Husband, will 455 again. (1). | 
One to whom a Pack of. Wool is Bequeathed , which the 
Teſtator after converted into Cloth, . whereof he died poſſeſt, 
ſhall not have the Cloth. (2) 
(z) Dodr. Bag. Although where a dies before the Teſtator, a Bequeſt 
Lawyer 132. of Goods or Chattels to ſuch Legatee becomes ſo void that his 
. « FExecutorscan-have-no pretence to them; yet if there be aDe- 
viſe of Land.to one for Life, the Remainder-to another in Tail, 
and the Deviſee for Life die before the Teſtator, che Deviſe of 
the Remainder continues good. (3) 
(3) Perk. Set. I a Deviſe of Lands or Goods be made to the Wife of ſuch a 
567, 59%... perſon by Name, as 4. B. who after dies, and ſhe marries with 
another man, and in the life-time of the Deviſor becomes the 
Wife of C. D. and after the Deviſor dies without any alteration 
| or reaffirmance of his Will; In this. caſe and notwithſtanding .. 
(43 Plow, 344 eſe Accidents, this Deviſe holds good. (4)... 


. 
| 
' 
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— een on 


CHAP. XXVE- 
oy. rſtanding-of this Subject of Legacies and 
Deviſes, with certain mixt Caſes touching the 
ſame: | a 


1. IF the words of the Legacy be doubtful or ambiguous, the 
. & motive inducing the Teſtator, or the cauſe of the Legacy (a) Rub. in l. 
is ſpecially to be inſpeted: (a) | uxorem. fl. e 
2. In Caſes doubtful, whether the Legacy be given abſolutely Pei . 
or conditionally, it ſl be preſurned as Pure, Simple and Ab — — 
ſolute; rather than Conditional. (W 8 its, L ur bered. 
3. In a Legacy doubtful as to its value, for want of ſome dif: ff. de Legat. 2. 
22 deſcription thereof by the Teſtator, that which is of le) L f ita ſir. 
eee 
ie wi dubious Legaciet, as to the Quantity there- v 
of, The lea is e (a) * f N 
5. A dou Legacy relating to Goods, ſhall be underſtood itFLegae. ff. (e 
of ſuch ony-as the Telttor had at the making of the Teſtiment, Legat. 3. 
for the clearing whereof, the Law caſts the owns proband; on the OL g. 


6 (e) * 
5. Where the doubt ariſes from the Teſtators words, api ory 


biguity (hall be interpreted in favour of the 0 2.407. item ſi 
7. In the Interpretation of Legacics, 3 LM of Tt. C. de 
ouch. _ to be conſidered, than the exact propriety An 5 
w $. . Conjed 0 
8. Alſo the Teſtatorr ſenſe and meaning is more to. be conſi- Vol. — ge 
dered than his words. (Y) nu. m. 
9. The Teſtators words are to be underſtood rather as he (8) Archer. 9. 
thought, than as he ſpake or writ, that is, the effect of the Te- Wer 
ſtament is guided, governed and over- ruled more by che Teſta· fanco H. de 
tors opinion, than as things are in themſelves. (i) | adim: legar. 
10. When the Teſtators words of „ e to inter · m led. min. 
fere one with another, the latter words ſhall for the moſt part It. a, in 1. gos 
prevail. (&) Vet not always ſo; there are ſome Caſes wherein n 
Contrarimm verum ef. (I) (k) Ged. min. 
11. When the Teſtators mind and meaning is not as intelligi lit. ¶ l.  mibi 
ble as it ſhould be, holds his words before the Glaſs of the Law de Mbi & de 
to make it as viſible as it may be; the Law is the beſt, and in- . . 
deed the only Interpreter in all ſuch Caſes, © lis, a. nam & 
22. An cum an 1.6 
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5 e e cy may de re- 
duced to ſuch as is equivalent to that which is perfect, if the Te- 

os { in . ſtators mind and meaning may rationally be preſumed (n). For 


gr. 1. inſtance, The Teſtator ſaith, L Let 10 J. to A. B.] without the 
words [| Be given. ]. 5 3 


en) Luxorem ꝙ̃ 13. Words of the Preſent Tenſe uſed in the Form of a De- 
Teſt. ff de Leg. viſe, are ever to be limited to the time of making the Teſta- 
14. A cy may paſs by Implication, as well as by expreſſi- 

(o) Rub in 1.ph- ON —— a Dani — as well inferr d from the Teſtators in- 
ter filium. ff. de tent ion, as 2 _ 1 AL; 

Legat. 3. 15. A bequeſt is , albeit the ity, or Deſcriptions o 
. ching bequeathed (which the Teſtator had ſaid: in his Will he 
C) L. big. S. would there inſert) be omitted, provided the ching bequeathed: 
* © be not left at uncertainties (p). FFF 
16, Words ſpoken by a Teſtator by way of Counſel, annexed. 
(4) dia lum. unto, or interwoven with words bequeathing a Legacy,: do 
—— fl. not TM any Condition as thence charging the Legatary there- 
2, with . | \ ! ; 
(r)Bart.in did. 8 Condition of Non - alienation annexed to a Deviſe, is 
L. f. de leg. 3. not to be extended to ſuch an Alienation, as-is abſolutely 
neceſſary and unavoidable, but only to ſuch as is meerly volun- 

(bee verba tary (7). - 

& glad. ibid. f. 18. A neceſſary Condition annexed to a Legacy, doth not 


de Tegar. e make it conditional; as if the Teſtator having appointed A. B. 
— _ his e ſhall after ſay; I give, F. G. 100 J. if A. B. be my 
(u)L cum pecu- Executor (5). | We | 
nia $quod itz. 19. Pronouns Relative (a Who, Which, or the ke) joyned 
& gloll, y with a word of the Future Tenſe, in a {t, do imply a 
* wh _ Condition; -as thus, The Teſtator ſaith, [ That 4. B. who 
55 inſt. de he. ſhall be my Executor when I die, ſhall give C. D. 100 l. ] which 
ved. juſt, $ im- is, as if he had ſaid, [If A. B. be my Executor, he. ſnall give C. D. 
—_ * 100L.](t) 1 . 
8 $: a 20. Likewiſe a day uncertain ſet for the payment of a Lega- 
onuib f. de leg. CY» Makes it a conditional Legacy (H). 
. 21. An impoſſible Condition impoſed upon a Legatary, ſhall 
(x) Cde cad. not hurt him in his Legacy (w); albeit the Teſtator th it 
em & ug. Poſſible. L. Ser vo ff. Cond. oa . Way 

in. L mile 22. A Legatary cannot transfer egacy. depend- 
de 1 2 ing the Condition (x). 
(y) Liebe. 23. That Condition needs no Expectation, whoſe Event hath 
ay nes no operation ). 5 
15 24. A Legacy taken away under a Condition, is underſtood as 
einer. F as given under the contrary Condition ( 2). As if the Teſtator ſaith, 
adim, Leg. LA. B. ſhall not have 100 J. if my Ship which I expect — 


Part III. , Legaties and Deviſes. 
ſhould chance to periſh in the Sea. ] In this Caſe 4. B. ſhall 

have 100 J. if that Ship ſhall ſafe arrive. (s) L. intercidie 
25. The Legatarics is not tranſmiſſable to his Execu- g ac cand. & 
tors, if he die before the accompliſhment of the Condition there- demon 
unto annexed (a). 1 


46. Every Condition relating to a y, ought to be unden 
NE 


Jo. 


- L. ex ſadto . 
— * admit a poſſibility of xiſtence and Non - al T 63 — 


27. Fo ſind out the mind of the Teſtator, and to reach at 

the very truth of the meaning, reſpect muſt be had rather 2 

the time of his making the Teſtament, than to the time of his ter nu. 9g n fin. - 

„ Conte | 24 |. Falcid. 

28. The Teſtators meaning in all probability, is beſt interpre- (4) L. 6 ſerrus 

table by reflecting on his uſual mode, and common cuſtom of fang, 8 : 

i Ns | e) Bart. in l. 

29: All Diſpoſitionsmade by a Teſtator, muſt be underſtood a 

Wet the Qualification of Rebus fic fantibus (e). 8. nu ff. de ha- 
3o. The Teſtators Will ought to have ſuch due Conſtruction, ved. laſtit 

as may enure rather to the 


y diy than nullity of the Diſpoſui Lr 

ons therein made by him (f). - _ d de | 
31. To prevent the inutility of ſuch Di ions made () Bart, in L 

by the Teſtator, he ſhall be preſum d (if poſſibly the Caſe will quintus F +. U. 3. 


bear it) to have in his thoughts what is not contained in his fl. de aur. & arge * 
words (g ). a | leg. 


2. A Legacy of Releaſe or Diſcharge to Debtors, is not ex- (5) L. auelius 
renkive to other than were Debtors at that time when the Teſta-$ 5 ff de lib. 
ment was made; unleſs the Teſtator expreſly. bequeath it other - legu. & Fulg. - 
3 of an An thed i de 

To che payment of an Annuity bequea thed in a Will, it . 4 ub 

is (ficient if the laſt year were but newly begun when the Lo SR.” . 
gatary died (i). | nuis legatis 

34 InLegacies of a periſhablenature or quality, that interpre- (t) Goff min» 
ration ought to be made, which may beſt prevent the deſtruction g. 5 L fi 3 
or pejotation of the thing bequeathed (4). — 

35. Impoſſibility deſtroys a Legacy. Underſtand it of ſuch 
a Moral Impoſſibility as was ſuch 4b initio, and not of ſuch: as + 
are ſo by ſome Puff. fact of the Executor that ſhould pay the 
fame ; 


36. The Bequeſt of Any * 3 a day yet to come, is 3 —g hc 85 
1 t t 0 ment comes before ditori ff. de le - 
—— of the Teſtators death (). 3 


gat. 4 
37. The onus probandi doth not lie y him who hath the 
Preſumption of his fide, and ſuch Preſumption as is not dif 


oved, or whoſe contrary is not ed; and therefore if the 
Ir eſtaror bequeath the ſame ſum of money more than once to the 


ſame * 


8 
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(m] L. plane g. ſame perſon, the tary, if be would have it twice, muſt 

ſed gloſs it was the RR NT to have it fo. ES _—_ 
m—_ N 38. Things not Merchandable are not deviſable : Under- 
No ers ſtand it ſpecially of things Sacred or Conſecrated. (a) Nor things 
gloff, min. Lit. joyned to any Edifice, otherwiſe than as the Edifice it ſelf. (e) In 


if. de Legat. 1. reſemblance to what we hold for Law, when we fay, That 
(n) L. cum ſer- 


* things fixed to the Freehold go not to the Executor, but to the 
& gloſſ. mag. & ; - 5 | 

in. ibid. f. de 39. The Teſtator may impower the Legatary to aſſume his 
le i. © Legacy of his wn Authorky ; (p) otherwiſe he may. not f dos 


2 L. exten ff. but muſt have it by the Executors delivery. 


a 40. If a Bond or Obligation of a Debt be bequeathed, the 
8 Executor is diſcharged by delivery of the ſame to the Legatary, 
gloff, in I. Lo- and by yielding his name and authori for the putting 1 
cias.f.de fame in Suit in order to a recovery thereof for the Legataries 
| legat. 2. uſe; but is not obliged to make the Debt good to him, incaſe the 
ke Ciel Debtor prove inſolvent. K | e 
14 47: In the Bequeſt of a Bond or Obligation, is comprized 
bus. l. Luciu. both the principal Debt, and ſuch intereſt alſo as is due on the 
ff. de legat. 2. lame. (r) 

(r) Rub, in. 41. Where there is a limited Executor, and another with him 
_ de as univerſal Co-executor, that other. in Conſtruction of Law js 
( b min. Legatary as well as Executor. (7) b | 
lie. a. in l. ex 43. A Legacy once extindt bygthe Teſtators own Aliena- 
fad ſſ. de he- tion thereof, though after re-purchaſed by the Teſtator, is 
red, Inftir. = never recoverabl2 by the Legatar without 4 proof of a De- 
8 & clatation de novo of the Leſtators intention to the ſame effect. () 
de adim. leg.& wt. 875 Teſtators Will depending on another mans, is no 
loſl. id. 1 a : 
(uv) L. illa la- 45. The reaſon of the Law, That Prius ſol vi debet t alienuns 
ftir ff. de hæred. m Legata. (w) That Debts muſt be paid before i 
inſt 7 Fe 
(ej die. geg. eee, the one is a neceſſary duty, the other a voluntary 
in l. ex ſacio. J. | 
I 46. If a certain Quantity be twice bequeathed, it is twice 
due, unleſs the Laſt-V Vill of the Teſtator were ex with an 
(>) Rub, in L. intent of Ademption of the firſt, (x) Underſtand this, when it 


cum centutm. ff. is in two diſtin VVritings, as in a Teſtament. and a Codi- 

& adim. legat. cil: For the twice © 95g ro the ſame perſon, the fame 

Quantity in the ſame VVriting doth not duplicate the Legacy 

ror ro it be in two ſuch diſtin VVritings as afore- 
AY, 


0) wid. god. 47. The Teſtators erroneous Demonſtration or Deſcription of 


min- lit.2. the Bounds, Limits or Situation of Lands deviſed by him, doth 
. Farene,. not prejudice the Deviſe, provided he be not miſtaken in the Land 


nius. gloſſ. pre- ir fell. (s) 
min. lis, b. 


48. The 


La. 


A. The Taſtator's falſe Demonſtration of the thing bequeath» | 
ed, doth not burt the Legacy, fo as his intention be evident (a). ©) lat. 46 leg. 
49. If a Toſtmor bequeath part of his Goods to 4. and ſaich jg cu! 
not what part, the Legatary fhall have the Moiety of the whole 1 


& fic legas. f. 
. q de legar. 1, 
30. If the Teſtator ſaith, I give thee a part of my Houſe, or (% Cod. in . 
abe like, it is a3 if he had faid, I give thee ane half of my Houſe © fr f. 4 
(ec) ll 9 
5 t. There falls no more under the Notion of Goods 2 
the Teſtator hath clear of bis Debts (4) than what rok. dag. 


nomen. g. por- 


52. Igive 10 l. to 4. and B. they ſhall have 10 l. between them, toni & gloſſ. 
not 10 Leach. (e). * mag. min. in 


mag 
53. If a Man betueath all his Horſes, his Mares are compri. . Ie fl. 4e 


therein (F). a San in l. 
54. By a Bequeſt of Lambs are underſtood ſuch as are under a cum autem fl 
NE deans dCi iow 9 qu 
55. By a of Cattel do paſs all four · footed tame Beaſts, ©* 2 
that do feed in Herds, Proves or Flocks or otherwiſe ( TY | — 2 
56. Although Mares paſs (as aforeſaid by a Bequeſt of Horſes(i), gar. 1. 
yet not e contra, nor by a Bequeſt of Geldings. (f) L. Martia- 


Nor by a Bequeſt of Sheep do Rams or Lambs paſs; yet in du ff. de letzt. 
tha! Caſe the Gusto of the — is to be obſerved; For — mins 3. % Ca Lex. 
places they are reckoned as Sheep as ſoon as they are ſhorn ; not- OL - 2 
12 * * anq Lambs ſhall paſs by a Bequeſt of a reretur .dcleg. 

58. By a Bequeſt of Wool! is underſtood not only that which (© Llegatis $. 
is ſeparate from the Skin, but atfo fuch as is yet on the Skins of 222 we 
dead Sheep, waſh'd or not waſh?, ſo as it be not yet died, nor de- C bib l Sed 
ſigned for ſome ſpecial or partieular uſe (I). 55 


equis. 
59. By a Bequeſt only of Wooll do paſs the Ski (e) L. ſervis. 
Sheep whereon the Wooll is (m.). mn „ Sect. Ovium ff. 


60. By a Bequeſt of Birds do paſs all Poultry, Geeſe, Pheaſants, © K. 3: 
and all 2 Fowl (» ** * 5 ik — _ — 
61. Bya Bequeſt of Wood or Lignum, is only underſtood Fuel leg. 3, & gloC 
At for the Fire, not Silva, or Trees ſtanding or cut, nor Timber ibid. 
fit for building, whichpaſs by the word ( Materials ) (%% ebase. 
62. By a Bequelt of Books are only underſtood printed Volumes, — — a6 
ao Paper _ Wa di& 1. 6 cui 
By a Bequeſt of Silver will paſs Money and P lans. 
the Cit — Silver is ( Nos : OY 2 5 ke 
/ Bequeſt of a Bond, Obligation or Specialty, doth paſs 5 © 
che Debt therein contained, & vict verſe. = pals, 


(p) L. librorum; 


leg. 3. (9) L agents G. de legit, 3. (+) L. qui chirngriphua & je leans. 5: 


65 When 


OOo 
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bs. When a Teſtmor bequeaths a thing in certain; but having 

0 L. 6 quis more of the ſame kind, which he meant is uncertain : In fuck ea 

ho. gen quisplu- the Executor, and not the Legatary hath the election; as, When 
| AO the Teſtator having but two Horſes in all, gives one of 

i 2. 


them (not 
gelt. H de r to A. B. the Executor, and not he ſhall have the 
Rt” oice (a). - 


66. Likewiſe when the Teſtator any thing real and 

immoveable in certain, as his Field called Biagkdown, when he 

| hath two Fields of that Name: In this caſe alſo the election be- 

Is longs o the Executor, to give unto the Deviſce which of them he 

. pleaſe (H) 

de legaf. 1. P 67. But when the is of Generals, or bequeathed in 
general, as a Horſe, an Ox, or the like: In ſuch caſe the election 

(o bid l lega- 19 the Legatary's, to chuſe only in a way of Mediocrity (). 

For, 7 | | 
2 Glof. mag: 68. When even by the Teſtator's own words the Law gives 


& mid. in $i the election of the thing bequeathed to the 
quis 33 l. 


e Legatary, it is not. in- 
ure. | 6 tended that be ſhall chuſe that which is the very beſt for himfelf 
qui ©:nd the very worlt for the Executor, but ſhall moderate and re- 
* gulate his Choice between them both (4). | 
(e) Gloſſ. min. 69. But when the election is doubtful ; as, Whether it doth be- 
liz. e. in l. qui. long to the Legatary or to the Executor: In that Caſe the Law 
euoz ff. de leg. i in | Hoke of Wills gives it to the Legatary (e). a 
an 70. A Legacy left by a Teſtatge to his Pariſh. Church, who 
wrt pe C. ad l. aſter the making of his Will dothThange his Habitation, is due 
Falcid. per I. ſi not tothe Pariſh where he died, but where he lived when the 
eognaris GS Teſtament was made (F); which is yet contradicted, as willſpee- 
reb. du 11s. dil r. ; 
2 San H. 71. The words [ Si, Donec, Quamdis, ] and the like, uſed in 
6e. , the Form of a Bequeſt, though they ſeem to be of no great Diſ- 
conſonancy in their import, yet do exceedingly alter the Caſe ac- 
carding to the Diverſity of their genuine Acceptations; for a Te- 
. ſtator's Relick —_ a Legacy given her of 10 I. per annum, if 
„ Auth evi ſhe ſhall remain a Widow, is obliged to give Caution for »Rg- 
reli dum de ind. N — 
vidui tellend, pay ment ( in caſe ſhe marry ) of what in the interim ſhe ſh 
<) L. f YH . receive by virtue of that Legacy (g). Otherwiſe if the words 
ve annuis leg» were [ Untill ſhe ſhall be married, or fo long as ſhe ſhall remain 
unmarried: J In both which Caſes, ſhe ſhall only 16ſe it de f#- 


G. but not be obliged to repay what. ſhe received de praterito. 
) | | 


72. It is poſſible that a Legacy may be good, even where the 

Form of a Laſt Will or 9 token obſerved ; for a Soldier 

| being abroad in Military Service, wrote home to his Siſter, that 
he ſhould ſpeedily ſend her a Letter, which he deſired and char- 

ged. her not ro open until he were dead. Accordingly — 
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he ſends her a Letter which ſhe pon without opening. The 
Souldier is {lain ih the Wars. After ſhe opens the Letter, wherein 
was found written to this effect, That he would give her 100 J. 
It is a good Legacy to the Siſter. This alſo holds true in private | 
perſons; nor is it material whether he be abſent or preſent that thus () L. mites & 
writes, (a) provided it be ani Teftandi, and without any Reve- glofl. ibid. fl. 
cation ſubſequent. , 1 de legat. 2. 
73 There are a few Caſcs wherein a Legacy is not revocable: 
Four eſpecially, 2. When the Teſtator ſwears never to re- 
voke it (b). 2. When it tends to Reſtitution for Goods ill gor- (“ Maſchard. 
ten, or wrongfully taken and with-held. 3. When the Teta, dn gere. 
as gw it for the disburthening of his Conſcience (6). . |. cum quis 
4 When the Teſtator confeſſeth in the preſence of the Legata- ceceders 3. 
ry accepting it, that he owes him the Sum which he hath-bequeath- Codicilis fi. de 
ed him (d). There are alſo that add a Fifth, vis. When the legt. 3+ "6 
Teſtator himſelf, in his Life time delivers the thing bequeathed © es cue. 


dict. nu. 21. 


to the Legatary (e). Bur this the Law underſtands more pro- (4) Alex. ConC. 
perly as Donatio inter wives than Legatum; yet if fuch Legacy be 131. in fin. lib. 
mentioned in the Teſtament (as it muſt be, if the Legatary hath 2. Conſ. & ibi 
it under that Notion ) and ſuch Teſtament afterwards c ome foal 
nul, that Legacy will be fo alſo: The reaſon is, becauſe ſuch 38 
Delivery thereof by the Teſtator alters not the Nature of a Le. Cane ſup. 
gacy, and will be underſtood to be with an implicir Ref erendo Rub. de legat. 
to the Teſtament it ſelf (f), And whereas it is faid, That there 1. poſt Bart. 
are Four Caſes eſpecially wherein a Legacy is not revocable, un. Cet. bid. 
derſtand it chiefly according to the ſtrict Letter of the Civil and 
Canon Law, and not according to the Practice in ſuch Caſes : For 

2 a Teſtator having made a Teſtament ſhould afterwards 

confirm it by an Oath, and ſwear that he would never revoke it; 

yet if he after make a latter Teſtament, that will revoke it: For 

the Rules of Law are not to be inſring d by raſh Oaths; nor is it 

any thing leſs than equal andJuſt, that the Law ſhould - preſerve 

her Power of having her own Rules obſerved, when the Teſtator 

had it in his Power to obſerve his own Oath. Likewiſe a Legacy 

by way of Reſtitution for Goods ill gotten, or wrongfully with- 

held, is fer the Reaſon aforeſaid revocable; as alſo for that ſuch 

Reſtitution might more acceptably ro God; and Man be made 

in the Teſtator'slife-time ; for having it then in his Power, it ſhould 

alſo have been in his firſt, rather than in his laſt Will. And 

whereas it is ſaid, a Legacy bequeathed by a Teſtator for the diſ- 

burdening of his Conſcience, is irreyocable : 'The Law, for the 

Reaſons aforeſaid, ſeems to be otherwiſe ; for the Law in practice 

will not contradict its own Rules, to ſatisfie any Man's private 

Conſcience, eſpecially when he had it in his own Power to have ſa- 

tisfied it himſelfaccording to Law. And laſtly, whereat it was ſaid, 

| Ooo?z, Thar 


— 
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I That the Teſtator's Confeffionin the Legataries preſence accepting 
it, That he owes him the Sum bequeathed him, renders ſuch Le- 
gacy irrevocable ; if that were Law indeed, it would be in any 
Teſtator's power to evade Juſt Debts by a voluntary Confeſſion 
of Fained ones; But notwithſtanding.ſuch Confeſſion in the Te- 
ſtator, and Acceptance in the Legatary, the Teſtator s Will is Am- 
-bulatory to the laſt, and he may revoke it, and a Legacy cannot 
legally be om as a Legacy till ir be a Legacy; and properly 
it cannot be called a Legacy till the Will be in force by the Teſta- 
tor's Death; Nor is it then any ſignificant Legacy till the Teſta- 
| tors Debts are firſt ſatisfied; 1 therefore though it be legally 
(a) L. qui Ro- bequeathed, it cannot be legally accepted until it may be legally 
2 2 au- paid, for which Reaſons ſuch voluntary Confeſſion by the Teſta- 


l. for in ſtis Life-time, joyned with the Legatary's preſent and actual 
gh N Acceptance ſeems not to make ſuch Legacy Irre vocable. 


ff de ſolutio. 4. If che Teſtator in his Will doth appoint, That whatever 
(6) Ibid. he got by Extortion, or any unlawſul ways, ſhall be reſtored, 
— N without expreſſing what, or to whom) it ſignifies nothing, by 


|, de Legat. 1. reaſon of uncertainty (a); and which indeed is more a Debt than a. 
rl. fi ita ex: Legacy (6). - 


* 

preſſum ff. de 75. A Le left to one if he will, the Feſtator in the Bequeſt 
Cond, & Dem: ſaying exprefſy, I give A. B. 100k if he will accept of it: In 
2 L. unica $. (ch Caſe the Legacy is loſt, if the Legatary, knowing thereof, dic 
5 before he hath declared his Will or Acceptance (e). The reaſon is, 
(e) Car. Tap. becauſe the Legatary's Will, and conſequently the Power of ac- 
EINE compliſhing the Condition is not transferrable to another. For, 
conſt. prin. 


wk 76. The Legatary cannot tranſmit his Legacy to his Executor, 
or] 424 8 1. or any other before the Day of Payment thereof come (d). 
& quando dics 77+ An Annual Legacy, or a Legacy of an Annuity is'payable-- 
Legat. ced. at the beginning of every Year, unleſs the Teſtator doth otherwiſe: 
(f) Per. Bella. fix the times of payment (e). 
pert.in nl. 78. A-Legacy left at a day uncenain whemit vill be but certain 
32388 bat. it will be, is not. due unleſs the day happen in the Legatary's 
obtemp. I. ſi life time (f). | 
quis poſt tres 9. A Legacy given by the Teſtator to his Kindred in general, 
nu. 24 s due to ſuch as were not of Kin to him at the making of his Will, 
2 0 0 as they be of his Kin at his Death (g). 
eommiſſo f de $9. In an alternative Legacy, wherein the Executive Words 
Leg. 2. & Jo. are directed neither to the Executor, nor to the Legatary, as When 
Anf. Rub us i. the Teſtator faith, [ I give my Hauſe er. 100 1. 30 A. B. the Election 
1 quam, belongs to the Legatary, not to the Executor. (b). The Reaſon ie, 
aquillivs. f. oe becauſe the Law ſo favours, Teſtaments, as that they ſhall be inter⸗ 
Liber. e pol h. Preted with as extenſive a Latitude..as poſlibly may. conſiſt wit 


(b) Gloſſ.in l. abe Teſtaror*s Mind and Meaning. 
Lucio Titio ff. 


es Legat.12, & ibid; Bart, Mberz. Bald. Imola, Paul. Angel. Alte. Jab cam-mnlis allis. 


$4.16. 
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81. If the Teſtator faith, [LI bequeath or commi ts . 
well a: my Soul to God.] Whoev i Nel 
ball hr = Eta _ er hath his Soul, his Pariſh Church ue. 2 1 
2. If the Teſtator in his laſt WI i „ 
Church ( without other Beeten nt 2 1. n the (5 Bart in 1. 
Pariſh Church, it ſhall be intended of that, if he dwelt in tha Pa- way ms d 
riſh (b). If he gave it to Sr. Stephen's Church in ſuch a ca by Cond. & Dio 
Name, and none there found fo called, it ſhall be due to the Ca © u ve, 
thedral (e). If having two Pariſh Churches, (one where he 4, Aren quidem | 
bis Will, the ocher where he died) (hall ſay LI give 100 / 2 
Pariſh-C ] without other Diſtinction, it ſhall be due to Ke OE _ 
Pan Church where be died, if be died an 'Inhableae thereof & Fea. uc 
and would be there buried (). Otherwiſe not, ſay ſome of the . s fl. 1. 
DD. but chey are not clear in that Point (e). Being alſo — r 
divided in their Opinion to which Church the Legacy is due, when Trl in 7 
the Teſtator having at the ſame time (as well when the Teſtament par 1 | 
was made, as when he died) two Pariſh Churches, his Houſe and g J* Andre 
Habitation in cach, dwelling alike indifferently in each, a reputed Cemiin. Rom. 
'Pariſhioner to each, doth bequeath the ſaid Sum of 100 | to his — 22 
Pariſh Church. To find out the Teſtator's Intention ina ueſt — ; 
ſo circumſtantiated, the DD. raiſed their Conjectures either from ta Boer, in g 
the Conſideration of the Teſtator's Choice of the place for his 3 
Entermenty as which of theſe two Pariſh. Churches he defired penn 
to be buried in; or from the conſideration of his moſt 3 
Converſe, as which of thoſe two Pariſnes he was per — 885 
ly moſt oonverſant in; or from the conſideration of his cl : 
to the one more than to the other; and la the greateſt weight 0 
on that where he deſired to be buried, as being a Signal < of bis 
Affection to that PariſhChurch more than the other, and : nr, 
1 5 give their Determination herein. And in caſe there be way yur. primoges.”” 
Sion Evidencoof his Aﬀattiee mert- wthh-oto this tothe 6 
other, the Law preſumes the Legacy for that Pariſh Church — — 
which is · the pooreſt of the two; but if that neither can ſufficiently 5: n 1c. 
appear, then and in ſuch caſe the Biſhop of the Dinceſe may 4, f. ve Cond. 
fie which Pariſh he pleaſe, by alſigning it the whole Lee 
8 divide betwixt them both, as he ſhall think fir (f) 2 yn 
t if the Teſtator himſelf nominates the Church, and there: ; <1 Bald. x 
ſeveral Churches of the (: ee eee yl 
0 ame Name, and no ſufficient Evidence 99% ad decli- 
which he meant or intended; in that caſe the Law preſumes he in- . C . 
raked der Church which wasthe/pooreſt of.the Name (g). Ra u 
33. M ben a Teſtator gives a Legacy to a Man, willing bim to 12 ny 
live with his Children, the Legacy is extinguiſh? upon his nor ined Auth. | 
living with them, in caſe the Legacy were Firen him for the © Teiche dt. 
Childrens ſake (b). Otherwiſe if it were given him for his own gy gc 
& alli. (% L. illis liber t. in fin. ff. de Cond. .& Dem & I. Seis fl de vat, L _ 
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(Hua poſt gio. ſake, and not for theirs (a). But if it were given him on both 
Bar. & alin» Reſpects, vis. for the Love the Teſtator bore him, and that he 
L1.C de Sung might live with his Children; in that Caſe the Legacy ſhall be 
601. nv.3. good to him, albeit he doth not live with them, becauſe then the 
ene or Hows the Mary: 4 of an Ex- 
A tinguiſhment of the Legacy, turn the Scale, eſpecially if che 
(0) wy wo Teſtator had more than an ordinary Affection for him () 

84 If the Teſtator faith, LI would not have my Executor to 
hinder A. B. in bis Leg ocy, or in what I have bequeathed to him.) 
The Law doth infer, That A. B, ſhall take the thing 
of his own proper Authority, without expecting the delivery there- 
1 of to him by the Executor (e): which holds true, albeit the uſual 

—. FF ag words of bequeathing are omitted. For, | 


de rei vnde. 85. la the Conſtitution of a Legacy it is a necelfiry the Te- 


& ſo. Cuier. in ſtator ſhould in terminis ſay, LI Give, Leave, Will, Deviſe or Be- 


I, nemo potelt 


nemo potelt queath; it is ſufficient if he ſaĩth, I would have A. B. to have ſuch a 
D hing, or let my Executor ſuffer him to have it or let him ſee that 
Sd. f. de uſu. A. B. have ſuch a Thing] or any other words of like import (A). 
fruft, legt. 36. He that hath the Letters of Adminiſtration cum Teft ments 
(e) L. confici annexo, is as far forth obliged to pay the Legacies in ſuch Will con- 
* de Codi- * 9 * the Will 10 * nl 6 22 „ 

a : 7. If the Legatary be a Perſon capable ol a Legacy at the time 
9 4 of the Tela death, it is — albeit he were not io at the 
jur. Fiſci. time when the Teſtament was made (J). 

(z) Jo. Guter. 88. If a Teſtator bequeath 100 Buſhels of Corn out of his 
in! ano. Po Ground, there is ſuch a Tacit Condition in that Legacy j 
9 N the Ground produce it not the firſt Year, the Legatary may expect 
poſt Bart. itt the next, and ſo on ſucceſſively till the Legacy be compleat 


89. A Teſtator ſaith, (I give my Phyſick Books to my Son if 
hereafter he ſhall ſtudy Phyſick ; but if he make the Law his Pro- 
(0 ) Bal. in l. feſſion, then let him have my Law Books.) After the Son ſtudies 


fin. col. 1. C. both Law and Phyſick; in that Caſe he ſhall have the Tcftator's 
comdel. c Lanc. Books of both Profeſſions (b). 


Gouliaula in l. R 

90. A Legacy left by the Husband to the Wife fo long as ſhe 
* le verb. (hall abide and remain in his Houſe, is underſtood as a Legacy given 
(s) Bald, in l. her ſo long as ſhe continues in her Widowed Condition (i). 


voluntaris in 


fin. col. ff. de vis. Item, I bequeath 100/.to my Wife fo long as ſhe remain in 
pant 5 my Hauſe, and with my Goods for my Child till he come ol A 
„ lep. Rub. ſhe loſeth her Legacy if in the interim ſh@marry again, and dwell 
C. de le. curd, Elſewhere with her ſecond Husband ((T. | 
Nuper. nu. 31. 


(+) L. qui eoncubiiam $. urori Hf. de Legat. 3. & Jo. de Barrow ubi ſuprũ nu. 32: 


9% Legacies. 


472. Of Legaties and Deviſes. Part III. 


bequeathed 


91. H the Husband gives a Legacy to his Wife in this manner, 


llc. Edit x ik tt 
3 "R$. 9 > IA) . * 
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1. Legacies and of a dubious Senſe t to 2 
: » ought to 
fch Conſtruction as render them of uſe tothe LS 4. G). (9) L Titi 
| which Regſon, if a Teſtator bequeaths his Debts, he fhall be , Fe — 4 
underſtood to have bequeathed his Credit: (A). In rer if he ldi Rud. 
deviſe his Wood, or {Silver} it ſhall be a deviſe alſd wf his Fruit or O dt reb C. 
Proceed thereof, that ſo the Legatary may have power to 415 7 | 
down, convert it into Ligne, andWel! the ſame ; for otherwilc the i 
Deviſe would be nothing worth to the Deviſee (I). * — 4 
4 9 2 ED and Meaning is ſomewhat dark at 
loudy, it may be requiſite in ſome Caſes to | 
= on, or (as the Phraſe now current is ) 0 — del Mex. 
by the Quality of the Legatary 3 as if the Teſtator ſhould (») L. penom. 
ſay, LI allow A. B. the uſe of ſome of my Horſes, until my Ex S. eden f 
ecutor ſhall have ſold them J In that Caſe, if A. B. be a 8 5 uſa & Had. 8 
be ſhall not uſe his Hunting: Horſes nor bis Coach Horſes, but his 4a 1 f De. 
Cart-Horſes, and ſuch only as were imployed about "bis Hul n 
bandry Affairs; otherwiſe & d contre if A. B. were of 20 
. ley 5 3. a more + ws alen 
94. If the Teftator ſaith, I bequeath to 4. B. whatever 3 
are made, contracted and gs, me that ſhall b. found 5 — 
Deceaſez A. B. ſhall in that Caſe have only ſuch Debts as w 4 K 
contracted at that Time when the Teſtament was made, not ſuch 
as were afterwards made or contraſted : The Reaſon is, becauſe 
thoſe latter words, [ which ſhall be found at my Deceaſe ] are w_ 
Augmentative, -but Reſtrictive, as relating ro the Words pr e 
dent, and therefore ought not to work an Extenſion of AST. 2 = 
7025 leſt I limiting and diminuting Induction ſhould operate | nn _ Us. 8 
ugmentation (n), For if lefs Debts were found at the eſtator's * 
Death than had been made to him at or before the making of hi 
Will, there could no more paſs by this Legacy ih in ſu 6-04, — 881 | 
leſs orhers that were made and contracted afterwards, f. 25 ow 
95. In like manner, if the Teſtator bequeath all his Books to n 
A. B. aſter buys many other Books, after makes another Will e 
herein he ratifies and confiems the firſt as to the Legacies therein — r 
bequeathed. Even in this Cafe A. B. ſhall not have the Books ei 5 
dought after the making of the firſt Teſtament (o). Becauſe this eg f. de leg. 
trims. — latter Will ratifies nothing to any — rr 
on 1 
EY what is adequate to the Legacy bequeathed . 
906. But if the Teſtator ſhall ſay, LI give A. a” 
whatever I can ont of the Goods — Charteh Ohh TL In te. % 
ſuch caſe, whatever ſhall be afterwards acquired of that kind > 9 2g pgy 
the Teſtator, is contained in ſuch Legacy, and ſhall enure to 4 — 
2 Otherwiſe in caſe the Teſtator had limited the words of the 8 .. 
laid Bequeſt to any certain place (4). C9) Bark, N 
8 8 


ad a 1 7 
* 65 


264. & lletiam one ſenſe, as well as Figuratively i 


cum aur. & arg. Cauſe ſuch wards are not Generi;a! Enough to be Monies infal! 
ff. de zur. k arg. current,. far a man may have very current 
tg Rei nomen (Gold nor A - 73 | 
F Rives 1000 7, to his. and dies. Af 
EE Fi, + Relict is delivered of al Mn — — Husband 
cunia rem ſig · deceaſed. That Daughter ſhall ſhare wi the other in 2000 /. (e). 
nificae. Res eit Otherwiſe if the Te ator had limited the Legacy to any Number 
Genus. Pecunia of Legatees, and ſaid, 1 give 10001. to my three Daughters. 
22 in . 99. A Teſtator ſaith, II give a Portion of wy Eſtate, or a Por- 
© 8 — on of my Goods to A. B.] without expr 


ibly 
y that is. neither 


elſing ſpecially what Pro- 
g. in prin-& l. portion. ln this calehe ſhall have the 0 half or Moiety thereof 


The ſame Law in caſe the Teſtator had 
de Teſtat. & l. 


ib. Of my Eſtate, or I give him part of my Goods. ] The Reaſon is, be. 
3 — cauſe a Dimidicty Þ the moſt juſt and equalleſt , 


ubi ſupra in l. And the caſe may ſo happen, as that Pars ſhal 


. de uſuſruct. | , . [ | 
28 * Teſtator ee to his Wife that part of his Houſe he moſt fre- 


_Interragarus ff. quented and uſed to live ingſhe ſhall have in that caſe 


- not only this 
ne interrogat. or that 4 — of the Houſe, as his ged· chamber, or the like, but the 
| a. & glo- in l. whole 


ich & for his Family 
K rien f. de 100. If a Legacy be given between thee and a Child in the 
Aar. Womb, and that Child after happen to be dead born, .or never 
wr, born, thou ſhalt have the whole to thy ſelf, albeit the Teſtator 
- 1. J. a7 proportion thereof (Fs). 

dia debetur |. 3 

C. de legit. Tor. If a Herd of Cattel or a Flock of Sheep be bequeathed, 
(f)Accurlius in w. » fave one, die, the Legatary ſhall fare that 
wc ay; one (b). 


ibid. 102, By the Bequeſt of Bonds or Specialties, the Debes d 
—.—— to be due t as alſo the right of Action far the — T 5 
1. 145. fl. de {worry poo mim by 1 Deviſe 2 : Purchaſe 

verb. en. purchaſec, together wi the Teſtator's Ri ht, Title and [ 
Ten tereſt to and in the ſame doth paſs to the Devices i). * 


(% L. qui chi- 103. A Bequeſt of Wines doth convey the Veſlels wherein t 


bequeath them as 
Acceſories to the Principal Yz excepting ſuch as by reaſon of the 
_ 8 greatneſs of their Bulk and wide Ca I 4 


ty, cannot without 
£ Os wg much difficulty be xemoyed out of the ella — 
F. de vino * A 


DUr o. Cellars where they are (J. 


7 
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10g. If a Legacy be given to the Biſhop of ſuch a Dioceſs, with» (+) L quod 
out naming him , and he ha whe babies theta for pay- Erg. & de 
ment thereof come, his ors ſhall have it; becauſe it is 28 
ſumed the Teſtator intended it not to that perſon fo dignified, inde locum. K 
but to the Dignity it ſelf; (e) and becauſe the Dignity is not, as enoch. lid. x. 
the Perſon, Mortal, bultSempervive by Succeſſion, 75 or the ſame PraC. 121. un. 
Reaſon, a Legacy given to a King (who dies before it becomes I. zanua 
payable ) accrews roghe next Succeſſor, becauſe the Regal Au- 7 
thority never dies.) ( 12 Otherwiſe if the Le Cy were given to (f) Glo.in G ' 
— B. (by ſy Bi PM becauſe then the perſon, not 2 
ity, is the Legatary; the Dignity being mentioned de de leg. 
e if Lega 2 | - * — 
106, If a Legacy be given to the Child in the Womb, and the g. 1; f 
birth prove monſtrous, that is, very contrary to the common form * ry C. ule. in 
and ſhape of Mankind , as with a Crows Beak inſtead of a Noſe, Auth. Quomo. 
or with the face of an Aſs inſtead of a better, in ſuch an ill favour. oper. Epiſco. 
ed Caſe the Legacy is void. (5) Otherwiſe if it were born only with r 
ſome of the leſs principal members imperfe& or ſupernumerary, as verb 8 2 
with half a Thumb or two Thumbs, or ſix Fingers on a hand, or the (i) L. aan 
like, (i) But if the Birth (not accidentally) be imperfect as to its 2 liberi, f. 
Integrals, or defective as to its more noble and more principal de ſtar. hom. 
and members, as having but one eye, or bur one hand, albeit the wk quod | 
Creature hath life, the Legacy hath none. (&) For although an jib & polth. | 
Amplication of the natural Form in this Caſe doth not prejudice, yet be ed. 
a Mutation thereof will. (7) Underſtand nor this as if it did extend (DU Did. I. non 
to Hermaphrodites : For if they be not in a double Capacity as to ſunt ber. 
Legacies as well as other things „yet they are not excluded a ſin- 3 
gle capacity; but iu that caſe it is provided, That that Sex which 
moſt prevails with them in nature ſhall likewiſe prevail in Law, as 
to the Legacy ueathed. (mw) 

107. To conſider a written Teſtament as compleat, you muſt 
notion it under three conſiderations or degrees, the Inchoation, Pro- 
greſſion and Conſummation thereoſ. The Inchoation or Inception is 
the writing thereof. The * 4 is the Publication thereof. (v) 

And the Teſtators death is the Conſummation thereof, 95 C. ſap. Lit 
108. The ſame words that will convey Land by Deed, will 8:9. 16, 

ſerve to convey Land by Will: but not & contre. 5 
109. The Deviſors Heir may enter and take the profits of Lands 

deviſed, until the Deviſee enter, in caſe he delays the Execution "vo 

of the Deviſe. (e) 1 

110. A Will ought to be ſoi „ as chat no word ſhall (p) Hill. 1; 
n ) ac. B. R. 

111. A Deviſe takes defore a Deſcent, becauſe the Deviſee vol. 
in by AR executed in the Deviſors life-time, (q) though ic be fr 
dot conſummated till his death. (q) Anderſ. 

4 Ppp 112. Where 2. 11. 


aa * p 2. POL a 
9 ; # © 


— 2 r „ 
476 © Of Legacies and Beviſes. Part III 
(#7 angert. 2. 112. Where the Teſtators intention may be known by the words 
te.. in his Will, there all the words are to be carried to anſwer his in- 
n (F} | 1 
113. In the right Conſtruction of Wills , the Feſtators inten- 
tion weighs heavier in judgment than his words; which though 
by a favourable ConſtruQion-are to be accommodated: to the Te- 
| e mind and intent as nigh as may be; yet ſo, as that his in- 
tent may conſiſt with Law: And as ſuch ingęnt is not to be repug- 
(s) Bulſtr. 2. nant to the Rules of Law , fo the words hence ſuch intent is 
126. colligible) muſt be all the words of the Will, and not only one 
 Lane1i8: part of them; and ſuch as have ſuch a conſiſtency throughout 
. mo Conj unctim, as cannot be juſtly charged with a palpable incon- 
* * gruity or ſelſ-contradiction. () 
fol. 371. & 114. Eſtates real and perſonal may be convey d, and paſs by a 
416. Will and Teſtament, without Livery and Seiſin, Attornment or 
Delivery. | R 

115. Deviſcs ought to be ſo conſtrued, as may be in favour and 

©) Fe9., 6, not to the prejudice of the Deviſees (5) 
(us Co. 8.9% 116. By Will a man may Create an Intereſt at his Death,which 
by Grant or Conveyance he could not do in the time of his life. (v) 


117. A Will adviſedly made, may not upon doubtful ſpeeches 
. be revoked. (10 


118. Where the ſame perſon is both Executor and Legatary, the 

e Law gives him his fan to take by which Right TH. — ep 

ſes : But if by ſome- fpeeial Act he hath determined his election as 

to the one, he may not after take by the other: And if it appears 

net by which right he takes, the Law will preſume he takes it as 
YC. 10: 47. Executor, not as Legatary. (x) | Ls 
Plow. 519. 119. A Deviſe of Land- by one to his own Heir, is a void De- 
4 —— 75 viſe; becauſe he gives but what the Law had given before. (y) 
of ders 120. Out of the words of the Will, and not by any Averment, 
(z) Co, g. 67. muſt the Conſtruction of a Will be gathered. (z 


(a) Co ſop. Lit 121. A Deviſe of any Chattel real or perſonal, taking the Deviſe 


21 tee. , without the Executors conſent or delivery, is liable — an Action 
— Cra 1475 of Treſpaſs at the Suit of the Executor. (a] _— 

Ever ver. 122. The intent of a Deviſor, may alter the very nature of words 
Neyden. in a Will, as Land, &«c. and reſtrain it 


only to arable Lands, Cc. 
Ke * and exclude Houſes, Woods, &. (b) n ; - 


len & at, 123: A Dzviſcof Land to one when he comes to the age of 2 
(%, Leon 1. Years, is good: And if he levy a fine of it before he comes uf age, 
134 he bars himſelf of : (©) | 
e) Hab 59+ 124. A Deviſe of Land to one, to do therewith according to his 
3 0 CIS diſcretion, or at his diſcretion, is a good Deviſe, and makes a Fee- 
N a9 hmple: (4) So alſo where it is deviſed. to {ell at his pleaſure. (e) 


& 498. Bicon 125. A Deviſe of Land to F. S. and his Heirs males lawfully 
ver. Hul. engęgndred, is a: Fee ſimple () 126. 4: 
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Ins. A. deviſeth to his two Daughters bis Heirs, to chem and (g) Cie .. toy, 

their Heirs, his Land: They ſhall be by this Joynt-tenants. (g) $3339 _ 
127. One may not deviſe a Rent, or Common, or other pro- 54 dog. 


fit, out of another mans Land. (5) | 2 
128. A Deviſe of a Rent cum clauſula diftrifionis, is a good 140. F. N. ö. 
Rent-charge. Contra in a Grant, ( 121.Co. 3 33. 


Occupant (1) - Kinge-well & 
131. If a Teſtator bequeath a * of his Goods and Chgt- Cosd 4 
tels real and perſonal, the Legatary ſhall have a moiety of them) e 
as they are at the Teſtators death, if his Executor h. t 1 Aſſets wn 5 4 5 
pay his Debts. (v) | . 5 ee” 
132. A Deviſe of a Term of years to one, the Remainder to(n) Cro. 796. 
another is void as to the Remainder. (n) Woodcock veil, 
133. Cauſes of Action altogether uncertain, ſuch as may refer — 
to a taking away the Teſtators Goods, or to matiers meerly of ©) TER 
Accompt, or the like, are not deviſable. (o) (p) Cro. 3. 37. 
134. A Deviſe of all a mans Goods and Mortgages to his Ex- Cel 
ecusors, is a good Deviſe, and will paſs the Land mortgaged. (y) fell 
135. A Feoffment to Uſes without any Livlly , but confirmed 4) Go: 2. 144 
by Will, is a good Deviſe. () 
136. An Eſtate may not be created by Will, fo as that part 
thereof ſhall determine by a Condition, and the reſt be continu- 
ed; this being repugnant to Law. 
137. A man cannot (for the ſame reaſon) deviſe Lands to one 
in Fee; and if that he do not ſuch a thing, that the Land ſhall 
remain to anothec. (7) : (r) Dyer x2. 
138. A man cannot deviſe his Land in this manner; viz. I de-) Bridgm. 
viſe my Land to A. B. and his Heirs: And if he die without Heirs, 05 u cu. 
then my Will is, That it ſhall remain to C. D. for a man cannut 1. 1. 104. 
be preſumed to die without Heir. () 
139. Deviſes to ſuperſtitious Uſes are void. (t) | 
140. Though in the Conſtruction of Deeds, the intent muſt 
be directed by the Words ; yet in the Conſtruction of Wills the 
words muſt follow, and be guided by the intent of the Teſtator. (v) cu) bgm. 
and ſuch an intent as may be collected out of all the words of the 15. 
Will together; and therefore the words are not to be taken by 


1 © 5 but all intirely together; and ſo they are to be taken in a N 
I 


gn in a favourable Conſtruction, as nigh as may be tothe Te- 
ſtators mind; yet fo withal, as that they may ſtand with the Rules (+) gulſtr. 
of Law, that there be no Contrarieties, nor any other thing in vain 2. 126. 128, 
or idle therein: () And that ſuch intent of the Teſtator muſt be 129. Hob. 65. 
expreſſed in the Will, and not be ſupplied by Averment of any?) 
Ppp2 foreign 
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6 Go: f. 97. foreign or matter: which intent muſt alſo be clear, and not du- 
5- 68. bious. (x) 4; 


141. A Deviſe in one ond the ſame Will of all a mans Lands firſt 
(a) Hob. 74 © A. and after to B. creates a Joynt-tenancy in all the Lands. ( y ) 
(ch Mo. caſe 142. A Deviſe inſenſible or repugnant is void. (z) 

. 143. A. deviſes, that B. ſhall be his Heir: By this Deviſe B. ſhall 
(c) Plow. 290. have ſuch Eſtate as A. hath, whether it be Freehold, Tail, or Fee. (a) 
92 Lach. 9. * A Deviſe of Authority to ſell Land is within the Statute. 

18 . 
(e Renk. 745. If I deviſe, That 4. B. ſhall alien my Lands, and be 
32, Bulftr. a. doth ſo : This is my Alienation. (e) 


Y 146. Ea intentione in a Will makes a Condition. (4) 
40 Co. 8. n. — The Executor or Adminiſtrator of a — — who dies 
a bs Need- before the Teſtator, cannot recover the Legacy. ( 
hams Caſe. 148. An Adminiſtration granted to an Obligor, is no Extin- 
(g) Paſch. 29 guiſhment of the Debt. (F) 
H. 8. Dyer 149. A Remainder cannot be limited after a Fee. (g 
A 150. To conclude. Theſe Teſtamentary Caſes are regularly ad- 
0) L. vd ne» mitted into as much favour with the Law, as will poſhbly conſiſt 
gare H quen- with Equity; inſomuch, as the Law allows, That opinie, que fa- 
admodum Te- vet Teſtamento, oper eft tenenda. () The reaſon is, Quis Teft a 
ſta. 7: Gare. Wente conſervari;illeſa, intereft, Rei publica. (i) And t 5 
=o 3 akhough a mad Ma- Wil be ſaid to be Ambulatory ſo long as he 
mo potell. H. lives; yet after his decoaſe (if it be what the Law calls Fufts vo- 
4e leg-1. Juntas;) it ought (like the Royal Decrees of the Medes and Per- 
fians ). to be held inviolable and unalterable, notwithſtanding what 
5 that famous Italian Advocate of Placentia — Gutterius aſ- 
ſerts, That Nemo præter Papam poteft alterare woluntates Teft ato- 
2 8 , 3 true) would by the Sub- 
verſion of Properties, reduce t of the whole. World. 
to its primitive Chaos of Confuſion. From x 
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An Alptiabetical TABLE, comprizing all the material 


Points of chiefeſt Remark in this Teſtamentary 


Abridg| with Reference to the Page and Pa- 


ragrap | 


— — 


A. 

Brabham made Iſaac, not Eliezer , bis Heir er Executor, 
p. 2. 72 & hs ho | Foo 

Acceptance of an Executorjhip, P. 140, 141, 1,2. 

Accompt lies not againſt Executors,but for the King, p. 1 96, Sect. 2. 
& 22). in fin. within bar time Accompts are to be made by 
Executors, 2.2.5, Sect. 1. & 226. Sect. 2. | 

Adions and Cauſes of Action de viſable or not, p. 43 l. Sect. 1. Whe- 
ther they are cumprix d in a Bequeſt of Goods, Moveables,or Im- 
DE SITS 2.6 Set. 14. What Actions are maintable 
A 


ons lye not againſt Executors, 196. Sect. 3. Action lies 


wot againſt a Executor, where the Teftator might wage bis 


Law, 194. Sect. 1. 
Ademption makes void a Legacy er De viſe, p.449. Sect. i 3, 14 &c. 


Adminiſtration, be Law the af, p. 228.0 247. By what Law, 25 3. 


Who bath right to it, 256, &c. Where grantable in Caſe of Bona 


Notabilia, 69, 7 0,7 l. Sect.3, 4 By em, in Caſe of an Inteſt ates - 


— Wha Sea, 71. $.4. In what Caſe ſeveral Adminiſtrations 
may be granted, ibid. F you to an Obliger, it is no Extin- 
guiſhment of the Debt,1 16.Set.4.HWhat Ad: am to an Admi- 


ene, i no excuſe to another who is an de ſon tort. 9 8.5 5. 
In what caſe two Adminiſtrations may be gran ed, and both good, 
106.The Letters of Adminiſtration relate to the time of the Inte- 
Plates death, not of the granting thereof ,16 1.Where and to whom 
Adminiſtration may be granted, 2. 3.inwhat manner, 23 1. Sect. 
Whether it may be committed by Word only, without Deed, =e 
Whether As done by @ former Adminiſtrator, may be revoked 
by a later, 250.8 5. &. 25 1.5.6. wot to be granted to the Hmband 
and Wife, where be not of Kin to the Inteſtate, 257. Sect. 18. 


Granted, @ Caveat depending, x not w0id at the Civil, not at the 
i Commons 


INDEX GENERALIS: 


9 Executor, 1 54. &c. 155. Sect. 2. & 162, &c. Perſo- 


niſtration according to I 9. Sect. 6G. Adminiſtrationts - 
æt cui or 


* 2 
9 Ly 


„ 


"THE TABLE 


. Commm Law 258.Sect. 5. Several. Adminiſtrations,or conditional, * 
or with an Ita tamen good, 244. Is ſhall be granted not wheres 
Debt did ariſe, but where the Obligation is, 247. Adminiſtrations 
| fraudulent 247, &,. Adminiſtration durante minori ætate, 103. 
to 109. & 223: to 236. & 231. Sect. 6. 
Adminiſtrator, bx Origmel,p.22.8.Seft.2. What in La ib. Sect I. 
How an Adminiſtrator differs from an Executor. I 1 8. Sect. 1. How 
from an Heir, ib. Sect. 2. bat Conſt ruction the Civil Law makes 
of the word( Adminiſtrator) I 19. Sect. 2. An AdminiſtratorPlain- 
riff, muſt ſhew bis Letters of Adminiſtration. 234, In what caſe 
it is otherwiſe, 235. Adminiſtrators may © 44 the granting of 
their Letters, have Action for wrong done be 


fore the granting of 
them, 146. T hey may not intermeddle where there is an rey 


tor, 146. 147, Sect. 6. Adminiſtrators ſhall not have Scire 
facias upon 4 Judgment obtained by the former Adminiſtra- 
tor, 134. & 242, 243. An Adminiſtrator cannot deviſe the 
Goods be bath, - as ſuch, 296. Sect. 6. Adminiſtrator durante 
minoritate, 23 1. Sect. 6. 103.t0 109. | 


Adultery 5 the Teftators Wife, is a forfeiture of ber Legacy, p. 
52. Se 22. ; . | 
ee next Advowſon, deviſable, p.392. Sect. 5. Advowſon 
may be Aſſett, bow, 184, 185. Sect. 8. Advowſons for ears 
belong to Executors, 1 21. Sect. 3. 585 
Agnatus & Cognatus, how they af, p. 257. Sect. 3. 
Alien, not Denixonꝰ d, whether ſuch may make a Will of Landi, p. 
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| legal come between voluntary and neceſſary Alienations, 
40 . Se . 4 . | 
Altes force and energy of that word in a Deviſe, p. 419. Sect. 14. 
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and Cannon Law, p. 278. Sect. 2. 
Animus Teſtandi, no Teſtament or Deviſe can be good without © 
it, p. 68. Set. 5. How it may be proved, ibid. 
Annuity bequeathed, when and how fe 412. Sect. 20. Several 
Law Caſes touching Annuities bequeathed, ibid. 
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85. Sect. 1. % 
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what not, 155. F. 3. 
3 Hereticks may not be Executors by the Civil Law, p. 86. 


2 . 
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Aſſent to 6 . Rent or Term, 144,245. 
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are Aſſets, 184 f. 6. The A voidance of s Church void, is no A, 
ſets,184.5.8. Heu an Advow/on may be Aﬀets, 1 84, 185. §. 8. 
A Preſentation to a Church is no Aſſets, 185. f. 8. All Chattebs 
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Exeontor, 190. Rents reſerved are no Aſſets, 191. How Execu- 
tors may make themſelves liable to Legacies without Aſſets, 192. 
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poration,, 276. 5. 1. 
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Declaration, counting that Adminiſtration was commilted by ona 
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235, 236. t 246. | 
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Devaſtavit, 97. . 125 n 
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271. The Qualifications thereof. ibid. 6. 3. & 272. L 1. 
time of deviſing more conſiderable , than that of the Deviſors 
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is not bis own, 294, &c. to 2.96. . 1. The difference between the 
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good, 443. & 255: The Law now in force touching the Diſtribu- 
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276.5. 1. >; 
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5. 42. 
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tive of beg ng bequeathed, vitiates @ Legacy; not ſo, in an 
Error only of the proper name, 185. $. 1. Error in the Deſcripti. 
on only of the ſituation of Land deviſed, doth not vitiate the De- 
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155.5. 4. Whether they may be Legataries, 279. f. 2. 
Executor eſſential to a Teſtament, p. 12. f. 4. & 13. $. 7. Not ſo 
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it is ſufficient for à Will, 8 2. $3, $. 2. Some inſtances thereof, 83, 
84 S. 3. Executors Executor, 82. to 89 Such bave nothing to 
do, 4 Co executor ſurviving, $8.5. 3. Exceptions to that Rule, ib. 
5.4. A threefold Acceptation of the word L Executor, J 75, 76. . 1. 
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tor, 118.5 1. How from an Heir, ibid. $. 2. His rights exclu- 
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gacy or Bequeſt, p. 44 » 446. 5. 8. h 
Flock of Sheep bequeat , comprehend: both Rams and Lamb, p. 
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397+ 5. 24. Other Coſer in Law touching Houſesde 2 —— 
280 5 17 30, 31. Houſe, with all things in in, pay; what | 
may paſs thereby or not, 398, 399.5.31.& 409. $, 7. Hauſes de. 
wk i, ef ter burnt and rebuilt, the Law in ſuch caſe, 401. L 39. 
Whether Houſes paſs by 4 Deviſe of all 4 mans Lands. 406. 
Houſhold-ſtuff bequeathed, what (bail thereby paſs, p.419 5. 12. 
Husband and Ii ife, Deviſes relating to them, p. 382,&c.He it not 
liable for bis Wifes Debts after ber Deceaſe, 197, 198.5. . ¶ beuber 
be may de jure claim the Adminiſtratiom of bis Wifes Eſtate 
in preference to ber Kindred, 248, 249. & 156. C 1. He may 
Deviſe to his Wife, 277. $. 1. | 


J. 
Ideots,wbo are ſuch in Comſtraction of Law, p. 25: te 27 6.6. Tbey 


are Inteſt able, p. Ap S. 3. . | 
Jewels babes at comprized therein, p. 41 3. ult. Whaher 
Jewels belonging to an Inteſt ate Wife, are the Hutbands, 1534.5. 
Whether they are to be in ventoried by bim, ibid. A Law Caſe of 
Remark touching a Fewel, 4,22. 8. 10. Fe 
If, In what caſe t bat word amounts not to @ Condition, p. 289. f. 5. 
ImperfeRion of Will vniates the Teſtament, p. 25.5. 8. 
Immoveables ere deviſable, p. 392. 5. 6. RW 
Implication , bow Effate may paſs by Deviſes only by way of lm- 
| plication p. 314,315. & 325. L 13. &c. 341, 342. f. 2. 
- Incapacity of Executorſhip, p. 8 8. ! 
lnceſtuous perſons, how Iatefable, p. 37-$: 5. They may not be 
Executors, 8 5. F. 5. 
lofant in the Womb, whether ſuch may be made an Executor, p75. 
$.1.&p. 85.5. 1. & 12. Or s Legatary, $9043 & 279.4. 3.6 
385, &c. bet ber a Deviſe be not good to ſuch, though rip 
out of the Womb, 386.5. 2. At what Age an Infant is capable of 
Adminiſt ring, 8 5. C 1. & 102, 103.$.2.What Ad, muſt be done 
by an uf ant- Executor, 103.5. 3. As an Infant be may 19 bis 
Guardian; as Executor, ſue by an Attorney, 106. He 
cannot wrong himſelf by a Releaſe, 108. He is not barred by an 
Account made by one Adminiſtrator to another, ibid. He cenne: : 
prejudice himſelf by his o Laches, ibid. Whether he may be 4 
Deviſer of Land, 301. f. 3. 
Inheritance cannot be made by Will to deſcend contrary to the Rules: 
of Law, p. 357-$- 11. 
n be proved, p. 24. $. 2: 4 \ 
latereſk of a Debt bequeathed, to whom is the Ingereſt due, pi 399. 
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Inventory ns batz tbe original thereof, p. 1 50. 1. The Law touchs 

| — ibid. &c. What ought to be inſerted into, or may 
omitted out of the Inventory, 152, 153. f. 4 As Inventory 
be made by Executors before Probate, 1 45.4.5. Whether it is to by 
made of things in Action by an Husband, as Adminiſtrator to bis 
Wife,15 3.5.5. The juſt value of things inventoried, is Ruled in 
Law rather by 4 Fury, than by the Appraiſement, 183. 5. 5. 
"The difference between the Common and Civil Law touching 
Inventories, 1 F3 8.4 | eG 

Joſeph, whether be were Jacob's Executor, p. 2. f. I. | 

Joynt-tenants, who are ſuch, p. 311, 312. How they from Te- 
nants in Common, 212. & 322. & 327. Things in Foynt-te- 
nancy go neither to the Heir nor Executor, 13 1. f. 2. They are 
not deviſable, 296. f. 6. 

Iaac, bet ber be were Abraham's Executor, p. 2. f. 1. 

Jus Repreſentationis, what, p. 259.5, 1. 


K. 


Kindred, the Orders or Degrees thereof in Law, p. 257. § 2.1tis 
greater latitude than Conſanguinity, 257. f. 3. What meant 
4 Legacy to Kindred, 47 0. f. 80. — 
Kings and Sovereign Princes, whether they make their Teftaments, 
and of what, p. 21. f. 4. What the Law is, in coſe 4 King be 
made Executer, 76.5. 2. | | 
Kingdoms, whether they are deviſable by Will, p. 297, 298. §. 7. 


L. 


Lambs bequeathed, under what age ought they to be, p. 467. 54. 
Lands deviſable by Will, p. nod. Wie Landi, and bow, 303. 
Sect. 5. By whom they may be deviſed. 30 l. Sect. 2. I Deviſe of t 
profits of Lands, i: @ Deviſe of the Land it ſelf, 3oy. Sect. 5. Lands 
are not deviſable,without a Will in writing,11.Se8.2. Exception 
to that Rule ſhewing what Lands may be Teste by Nuncupa- 
tive Wil,t1,12.Sett.3. Lands paſs not by a Deviſe written from 

the Teſt ators words, taken only at the ſecond band, 1 5. In what 
ye Lands given to Executors to be ſold, may be Aſſets or not, 
I 3,184,826.6 187,188. Se&. 13. What the Law intends by 
Lands and Tenements, deviſed, 348. Sect. 4. Caſes in Law 
touching Lands deviſed, 389, &c. 
Leaſes deviſed, p. 147, &c. They are Aſſets, 182. Sect. 1 3. 183. 
Sed. 4. Leaſes fimply for Lives are no Aſſets, becauſe no Chat- 
telt; they go neither to the Heir nor Executor, 131. Sech. 5. A 
Leaſe deviſed may yet be ſold by the Executor, 146. Set. 6. 
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Legacy, what ; wherein it differs From the word L Deviſe] 5. 17 
A Bequeſt given to God, towhoms due, 273. 5 ra (ab 2 
. of different values to tbe ſame perſon into Wills of the ſame date 
by one Teſt ator, which is due, 4 2 5. f. 19. Legacy refuſed tobe 
. delivered bythe Executor, what remedy, 274, 175. F. 4. 
Tony forfeited by the Legataries refuſing bis duty impoſed by the 
Will, 4.5.5. 16. How Legacies become void or voidable, p.44 3 &c. 


Legataries,what perſons may not be ſuch by the Civil Lau, p. 86.5.1. | | 
Letter to Friend whether Lands may be deviſed thereby,as in a writ- W.-M 
ten Will, p.2.8 4.4.7. Letters ad Colligendum granted by the Ordi- | | 
nary, 230. g. 4. The original of Letiers manuſcriptural, 1 3.5.6. 
Money bequeathed in a Letter, 468, 469. 8. 73. N 
Libellers, whether they may be Executors, p. 85. f. 1. 
Library bequeathed, what paſſes thereby. p. 409. f. 6. 
Limitations annexed to Deviſ es of Land, p. 362, &c. How they 
differ in operation of Law from Conditions, 365. 9. 
London,whether according to the Cuſtom there, a Teſt ator may deviſe 
more than bis deaths part, p. 300. f. 1. Alſo whether Executors and 
Adminiſtrators be not obliged by the ſimple Contracts of their De- 
ceaſeds,according to the Cuſtom of the City, p. 178. & 196. 5.1. 
pM 


Mad perſons Inteſtable, p. 24; 25.5. 2. 1 
Marble bequeathed,w Marble Statutes paſs thereby p:409.$.9. | 
Mares, whether comprized in 4 Bequeſt of Horſes, p. 441. 12. 
& 467-5. 53. & 409. §. 10. . 7250 ; 
Merchandizing with the Teftators Money or Goods, the encreaſe 
thereby is Aſſets p. 182, 183. f. 4. 
Marriage Legacies, or Deviſes in reſpect of Marriage, p. 3 80, &c. 
Matrimoneal Conditions or Limitations, in reference to Legacier, 
ib. And to Execatorſhip, 4.5, 46. The Condition of Marriage, by 
and with the conſent of another, whether it ſhall oblige the Le- 
gatary or not, ibid. . 
Materials bequeathed, what the Law intends thereby, p.467. $.61. 
Materials for building a Ship bequeathed, wherewith a Ship is after + 
built, rbe Ship doth not paſs thereby, p. 409 f. 8. Materials of 
- @ Houſe pull'd down , to be rebuilt therewub, is computed not 
among the Moveabler, but Immoveables, 417.5. 8. 
Mill joyning to a Houſe deviſed, whether it ſhall paſs with the Houſe, 


398. $. 28. 
4 Military 1 their Original, Antiquity and Privileges, p. 
16. f. 2. & p. 17. | | 
Minors, - Deviſe to ſuch, p. 385, &c. 
Miſtake in the Writer, how a De viſe of Land may become void 
thereby, p. 15. $. ult. & 49. $ 3. Common miltakes are no pre- 
Judice to a Will, p. 84. $. 4. 
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Mortgages are deviſable, p. 251 93. * 5. 15. To whom 
they accrew, 127, 128. $. 2. To whom thereon is 
pajable, 139, 140. $. 1, 2. Mortgages, redeemed with the 
Tejtators Money, are Aſſets, 182.5. 3 

Mortuary what , when, where, — and in what caſes 
payable, p. 212, 223. C 12. 

Mother, whether next of Kin to ber Child, p. 261, 262. f. 1. 

Moveables and Immoveables bequeathed, what the Law intends 
thereby, p. 392. 5. 7. ani 5 5. 2. 


Name of the Le gatery not n there is other ſufficient de- 


ſcription of the perſon, p. 302.5. 4. In what coſe the mfaking 
yg Leg ataries Name ſhall not prejudice the Legacy, ibid. Ne 
Appellative of more force in Law than Proper Names, and w 


446. 5. 10. In what caſe it 7 # of rigs omg Deviſee 
to ha ve 1 ame N 314 317. 
Noah the 2 ſtator or Deviſor, p 
Nods and Signs, ber ber . * Legacies and Deviſes 
4 | | may poſs, p. 12, 1 3. f. 5. 
| Nomine poenz, 4 De viſe . made, not ſatisfied by the Executor, 


the Deviſee A. have eit ber the Legacy or the Penalty, but not 
both, p. 397. 
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Nuncupative Teftaments, what, . 13.6. The Antiquity thereof, ibid. 
Not ſu —_ to paſs Landi, ib. What if the Executors Name be 
omitted ont of the writs 


ing,whetber then Nuncupative, or not,p.13. 
$. 7. Land: þ Burgoge-t -tenure and by Cuſtom deviſable, may paſs 
| | by Will Nuncupative, Ne”; ER 11,12.5. 3. 


Obligations or Bonds made only 10 the Wife, are not deviſable by 
the Huihend, p. 392. f. 4 


o ar Terms of years, whether deviſable, p. 417. 7. whether 
e among the Moveables or and." wh ibid, | 
4 Fatt | Old ge, in what ſenſe it may render Inteſt able, or not, p. 2 f. 26. 5.4. 
Wy 258 Or, 8 word in Deviſes may be 6 Note of Augmentation, ra- 
1 ther than of Di jundl ion, p. 404. 5. 50. 
73 Orchard, the Fruits thereof 1 4 Leſſee, who ſhall pay the 
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4 Debt, 116. F. 4. In what caſes be may be ſued for the Debts 

of the deceaſed, 198. $. 6. TY 4 | | 

Out- la wed perſon are not abſolutely Inteft able, p. 37, 38.$. 9. How 
they may be Executors or not, 85.5. 1. Whether they may be 
Legataries, 278. f. 2. Whet ber tbey may ſue as Executors, 155. 
J 4. A Owtlawry in an Executor makes no forfeiture of bis 
Teft ators Goods, 156. $. 4. 

Ox bequeatbed, and dying before delivery, what is due to the Le- 
gatary, p. 411. . 18. 


P. | 

Paraphernalia hatt whom they belong, p. 1 30.4.1.&132,133.5.7. 

Pariſh Church of the Teſt ator made a Bere the Teft tor dwelli 
firſt in one Pariſh-where be made bis Will, after in Le es bs 


died,whichPariſh ſhall have theDeviſe,p.468.$-70&4715.82 83. 


Part of Land deviſed, not expreſſing what part, or bow much, is a 
moiety, p.396,$.2 3. & 474-$.100,7be like as to @ Part of Goods 
bequeatbed;not expreſſing what Part, 4 8.81. & 467. . 49, 50. 

Paying ,bow that word creates 4 Fee- in sDeviſe,p.321.32 3.5 
10. 3245. 11. 325.1 3. 318.345.363. C2. ben that word in 4 
Will is conſtrued rather as 4 Limitation, than as' a Condition, p. 


364. CL 5. 5 | 
Perſonal Chattels deviſed, p. 407 &c. They may be due, though the 


Teſt ator bath them not in kind, 412, 413. $. 21. 
. PiousUſestbe D of Teſt aments in fa vour thereof ,p.17.18.54. 
ri ? paſſes under the notion of Howſhold-ftuff bequeathed, 
416. F. 6. | 
Portion of an Eft ate deviſed, not ſaying what Proportion, is the one 
half, p. 474-$. 100. The resſon thereof in Law, ibid. 
Poſſibilities are deviſable, tbongb not grantable, p. 419. f. 15. 
Preſentation to 4 Church is no Aſſets, p. 185. . 7 I bet ber Laie 
ble, 198 5.8. Preſentations that are void are not deviſable, 392. 
&. 5. The Gram of tbe next Preſentation is 4 Chattel, and goes 
to the Executor, p. 111. . 3. | 
Priſoner taken jure belli, goes to the Executor, p. 122. f. 4. What 
kind of Fra are Teſtable or not, 28. f. 3. 
Privileged Teſtament, what, p. 16. f. 1. 
Probat of Teſamenti, the Law therein,p. 38. to 65. How the Probat 


of the Will ſhall be, ben written with the Teſtators own band,66, 


67. 2. The Probat of 4 Will falſe 1 wot the Ad, of a 
fraudulent Executor, 5. & ult. Where the Probat is to be had in 
caſe of Bona Notabilia, 69, 7 0. C 2. What Act may be done by 
an Executor before Probat, f | 

Proof, What requiſite to 4 Lof Hill and Teftament, p. 65. to 68. 

Profits of Land deviſed, is a Deviſe of the Land it ſelf ,p.4,00.5. 34- 

Prohibition, in what Teft amentery and Legatary caſe it lies, or 
not, p. 173. & 187. 13, & 66.5. 1. 


Rr Proviſo 


0 * " ow 3, * e x b * 
9 'Y + 9 ol $6 "YL * 
Ss 
1 — * 


3 
o 
 . 
* 


„„ af £44 


va; > 3 9 : . 
: —_ - 3 on. 3 — 
- 7 * 
* oy 


—Proviſo of mot Adminiſtring, annexed tothe Appointment of an Exe- 5 


cutor,whet ber good or not, p. 364. . 7. | 
Purchafe Deed deviſed, what poſer thereby, p. 474- $. 103. 
| 0 


Recuſants Con vict, whether they may be Executors, p. 65.8. 1. 


Refuſing Executors, what Ad may be done by ſucb,p.$5; Cult. The 


Refuſing Executor is excluded by the death of bis Co- executor, 88. 
b. 9. Ir what manner the Refuſal of an Executorſhip oug bt to be, 
140, 141. $. 1, 2. He the Executor that refuſet, may yet after 
Adminiſter, 141, 142 3. In what caſe be may not refuſe, ibid. 
$. 4. Refuſal of Executorſhip, whether it may be made by a Letter 
to the Ordinary, ibid. Such Refuſal is prevented by once Admini- 
fring, 143. Or whether the Refuſing Executor may yet after- 
wards \ Adminiſter, 249. . 3. | | 
Releaſes of Debts may be made by Executors beforePrcbat,p. 145.5. 1. 
Kelcaſes made by Executors, ſubject them to Aſſets for ſo much, 188. 
A Releaſe made by an Infant, the money not paid, is not good, 04. 
f. F. & 106, 109. When aReleaſe made by an Infant- Executor 
ſhall be good, 105. A Releaſe made by an Infant-Extcutor 
upon payment of x Principal of a Bond forfeited, is ng bar in 
Law to him, 107. Whether a Releaſe made before Probat be. 
good, 116. §. 4. The Releaſe made by an Executrix, taking 
the Debtor 10 Husband, is not good, ibid. | "a, 
Remainders and Reverſions deviſed, p. 3 544 &c. Whether a Remain-- 
der may be limited after a Fee, 355 $. 2. Remainder of Goods be- 
queatbed is void, ibid. f. 4. & p. } o. Remainder of a Term deviſed, 
after a Term of years 25 for life, is void, 357. 5. 11. Fee 
conditionelly deviſed to one, Remainder over to another, is void, 
357.5 11.& 14.What Remainders and Reverſions are deviſable, 
ibid. f. 13. A Remainder deviſed to a perſon, or @ Corporation not 
in eſſe, is void, 461. Remainders deviſed may be void by rea- 
ſen of uncertainty, ibid. That Remainder may be void by Deed, 
which by Will is good, 129. . ult. A Remainder for years ſhall be 
Aſſets, 183. $. 4. ARemainder deviſed to @ Fraternity not incor- 
porate, is a void Remainder, 277. $. 2. Remainder after 4 life 
deviſed in what caſe good, though the Deviſe, for life die before . 
the Deviſor, 462. | | 
Rent, What due to the Heir, nov. to the Executor, p. 159. & 191. 
Whetber by Deviſe of Rents, the Land it ſelf ſhall paſs, 318. & 
324-6 10, & 12. Of Rents deviſable, 368,5 &c. By whom is the 
ent of that Land, whoſe Fruits are deviſed by @ Leſſee, payable, 
whether by the Executor, or by the Deviſee, 393. 5. 12. Rents of - 
Land deviſed to one, the Fee of the ſame Land to another, and 
both in the ſame Will, what 1he Law is in that caſe, 3991 400. 


9. 434... | 


| 3 - ; A bs a 3 on 
4 1 » of ; "| oe & þ — * 'F TP , 
5 7 * N FE > % * 42 a * * 
+ Pp, 4 « * * N A A * * * * * F 0 * 7 2 | 8 
4 \ * — en * 
* = p ha bY * * 1 


3 


— 8 
* 
- 
* * ——— —— —— — 


1 5 
—_—_ — 


A — — — — * " 
as * 3 3 e 32 
* — L * 9 * 
: G _ N * = * 
FY . - 1 


| Repeal of @ former Adminiſtration to one, whether it may be by 
"0 * of a ſubſequent Adminiſtration to anot ber, wisbout 
© any Sentence of Appeal, p. 177, 78. 
Repreſentationis jus, what it is, p.1259. $. 1. TELE 
| Retainer or Detainer of a Teſt stors Goods by bis Executors,. may be 
Fed p. 202. f. 10. Likewiſe by an Adminiſtratrix, durante Mino- 
ritate, 2 34 By other Adminiſtrators it may be grod, 24.3. 40% 
by an Executor good, 251. Not ſoby.an Executor de fon tort, ib. 
ARetainer made by « Debtee Executor is good, 185, 186.5: 10. 
& 193. to 195. A Retainer of the Tefatori Goods by Executors, 
upon payment of the Teftators Debti,, with the Executors money, 
| bs good, 146.$. 6.& 147. f. 7. & 148. & $615. 12. & 190, 
19 & 140. 0 be be an Executor in bis own wrong... 
ibid. & 183. Seck. 5. 186. Seck. 10. L | 
Revivor of «Will revoked, p. 55 t. 57 ; | 
Reyacations Teftamentary, 51 t 55. Revocation of 4 Teſtament 
by Marriage. 3 2. f. 6.5 2,5 3. Sec. 3. Mbetber the Ordinary may 
at bis pleaſure Reyoke an Adminiſtration, 250,5 1. Sect. 4. Revo · 
cations in Law touching Deviſes or Legacies, 443, & c. They may 
be only 7 of Implication, 459. In what caſe 4 Feoffment - 
of Land: prede viſed may be noRevocation of the Dewi/e, ib. Re- 
vocations in general are not favoured in the Law, 460. A Feme 
Sole marrying ber Deviſee, amounts to 4 Revocation of the De- © 
_ wiſe, 461. Caſes of Legacies Des 469. Seth: 74. 


Sale of Lands by Executors deviſed, 371, &c. V betber the man 
proſits vf Landi deviſed to be ſold ſhall be Aſſets in the Executors, - 
ib. Sec. I. & 3 3. Sect. 3-VVhetber Sale of Lands may be made 
one or ſome of the Co. exec ut or s,where Landi are deviſed to be ſold © 
by the Executori, 37 2. Sect. 3. Tbe Lau iu caſe Landi be deviſed to 
be ſold with tbe aſſent of another, 37 3. Sect. 5. Ih Executor pe 
in the Sale of Landi deviſed to be ſold, 210, &c. The differente 
in Law between @ Deviſe, tbat Executors ſhall ſell the Land. and 
4 Deviſe of the Land to Executors to be ſold, ib. Sect. 1. In what 
caſethe Heir may enter into Lands deviſed to be ſold, a i t. Seſt. 3. 
The Sale of Lands deviſed to be ſold, may be made by the Execm- 
ters that accept the Executorſhip,without the ot bers that re fuſe, ib. 
4. In what caſes the ſurviving Executors cannot [ell the Land:. 
deviſed to be ſold, 211. 212. Set. 5. The Sale of Lands maybe 
committed to the truſs of an Executor, 88 & 1. Whether the © 
Sale of the deceaſeds Goods may be good before Admmiſtration 
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Sell Murtherers, in what caſes 22 able, p. 37.8 7. 
Semini ſuo and Sanguini ſuo, ſbe difference bet wixt them, 333. 5. 4. 
Scrivener, be may not by the Civil Law write binn ſil F either ne 
b Legatary in the Teſtament, p. 86. § 2. 
Shall, is what caſe that word is * for Fhould Ip 347. 
Sheep bequeathed, whether — and Lambs are comprized th 
p. 410. f. 14. | 
Shem, whether be were the firſt — p. 4. 1. 
beq ueathed, Wfterwards rip d abroad, the Materials paſs not 
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8 417.3 what ſſes thereby, p. 399. $. 3%. 
Shop Becks or Nods whether ſuffic Bee 25 a Td a the 
Teſt ator can (peak L 282,283.58. 
Silver bequeathed, what ſhall paſs thereby, p. 1 5.63. 
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